October 29, 2010

MEMORANDUM TO:  R. W. Borchardt
Executive Director for Operations

FROM: James E. Lyons, Chairman /RA/ J. E. Lyons
Committee to Review Generic Requirements

SUBJECT: COMMITTEE TO REVIEW GENERIC REQUIREMENTS: MINUTES
OF MEETING NUMBER 427

On September 22, 2010, the Committee to Review Generic Requirements (CRGR) Meeting
Number 427 was held from 3:00 p.m. — 5:00 p.m. The list of attendees is enclosed. The
purpose of the meeting was to discuss the proposed issuance of Regulatory Issue Summary
(RIS) 2005-02, Rev. 1, “Clarifying the Process for Making Emergency Plan Changes”
(Agencywide Documents Access and Management System (ADAMS) Accession No.
ML100340545).

As described in the RIS, the intent of issuing the revision to the RIS is to inform stakeholders
that emergency plan changes that require prior NRC approval, in accordance with

10 CFR 50.54(q), will need to be submitted as license amendment requests in accordance with
10 CFR 50.90, “Application for Amendment of License, Construction Permit, or Early Site
Permit.” In addition, this revision will (1) clarify the meaning of “decrease in effectiveness,” as
stated in 10 CFR 50.54(q); (2) clarify the process for evaluating proposed changes to
emergency plans; (3) provide a method for evaluating proposed changes to emergency plans;
and (4) provide clarifying guidance on the appropriate content and format of applications
submitted to the NRC for approval prior to implementation.” A decrease in effectiveness is the
criteria in 10 CFR 50.54(q) that a licensee uses to determine if prior NRC approval is needed.
The same process change (i.e., use of license amendment process) is planned as part of the
proposed emergency preparedness rulemaking.

Mr. Michael Norris from the Office of Nuclear Security and Incident Response (NSIR) provided
the staff’s perspective of the RIS to the CRGR. Mr. Richard Ennis and Mr. Harold Chernoff from
the Office of Nuclear Reactor Regulation also provided a presentation to discuss their concerns
regarding issuance of the RIS. Some of these concerns were previously raised in a non-
concurrence on the draft RIS.

The briefing slides and documents are available through the Agencywide Documents Access
and Management System. The NSIR memorandum and slides are under Accession Nos.
ML102230308 and ML102710345, respectively. The non-concurrence package and slides for
Mr. Rick Ennis and Mr. Harold Chernoff are located under, Accession Nos. ML092250622 and
ML102710389, respectively.

CONTACT: Les R. Cupidon, CRGR
301-251-7684



R. W. Borchardt -2-

The staff presented the history of processing emergency plan changes and the basis for the
RIS. In addition to providing clarifying guidance on how to determine if a change to the
Emergency Plan results in a decrease in effectiveness, the RIS identifies the use of the license
amendment process (10 CFR 50.90) for licensees to request approval for changes to
Emergency Plans which result in a decrease in effectiveness. This change in staff practice is in
accordance with the Office of the General Counsel (OGC) opinion that the appropriate process
for processing proposed actions that would decrease the effectiveness of an emergency plan is
the 10 CFR 50.90 license amendment process. Prior to the OGC opinion, licensees requested
approval of changes that decrease the effectiveness of the emergency plan by a letter to NRC.

As discussed in the RIS, the staff concluded that this change in the NRC practice would not be
a backfit for licensees. The staff stated that the Backfit Rule applies to the procedures
necessary to operate a nuclear plant and that the NRC’s regulatory review process is not a
licensee procedure required for operating a plant and, therefore, not a backfit. The staff also
stated that a licensee’s procedural changes, to address the process by which NRC approval is
provided, is an administrative change. As such, the change in process is not within the scope of
the backfit rule.

The staff also discussed a current rulemaking that will clarify that licensees requesting
emergency plan changes are required to submit a license amendment request per

10 CFR 50.90. This rulemaking, if approved by the Commission, is expected to be issued in the
near future. The RIS will inform licensees that they must use the amendment process until the
final rule clarifies this requirement.

Mr. Ennis presented his non-concurrence on the portion of the RIS requiring the use of

10 CFR 50.90 for emergency plan changes needing prior approval in accordance with

10 CFR 50.54(q) prior to the completion of the ongoing Emergency Planning Rulemaking.

Mr. Ennis was supported at the meeting by his Branch Chief, Mr. Harold Chernoff. In addition to
other concerns, Mr. Ennis stated that the RIS is imposing a change in staff position that
represents a backfit and that the necessary regulatory analysis has not been completed.
Specifically, in the past, the staff accepted requests for changes that decrease the effectiveness
of emergency plans in report form in accordance with the requirements of 10 CFR 50.54(q).
Comments received from industry stakeholders raised the same issues as Mr. Ennis regarding
backfitting and additional concerns regarding implementing the change in process before

10 CFR 50.54(q) was revised.

After much discussion, the CRGR concluded that using the license amendment process,

10 CFR 50.90 to approve changes to Emergency Plans involving a decrease in effectiveness is
a clear change in staff practice. However, the CRGR determined that the change to require the
use of 10 CFR 50.90 for emergency plan changes needing prior approval in accordance with

10 CFR 50.54(q) is not a backfit. As previously mentioned above, the NRC’s regulatory review
process is not a licensee procedure required for operating a plant and, therefore, not within the
scope of the Backfit Rule. The CRGR expressed concern that the RIS may not be the most
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appropriate vehicle for implementing this new position given that the pending Emergency
Preparedness rulemaking is scheduled for Commission review in early spring 2011 and Final
Rule publication in late summer 2011. The CRGR recommended removing the use of the

10 CFR 50.90 process from the RIS or make use of the 10 CFR 50.90 process voluntary. The
CRGR had no other comments on the remainder of the issues presented in the RIS.

The CRGR commends the staff; the NSIR presenter, Mr. Michael Norris; the supporting staff;
and the non-concurring staff, Mr. Richard Ennis and Mr. Harold Chernoff, in exemplifying the
spirit of an open and collaborative work environment to ensure that the NRC maintains its
integrity as an agency that regulates in adherence to its mission and in fidelity to the agency
principles of good regulations.

Enclosure:
As stated
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