UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

FLORIDA POWER & LIGHT COMPANY Docket Nos. 52-040 & 52-041

~— N N N S N N

(Turkey Point Units 6 and 7)

NRC STAFF'S ANSWER TO FPL MOTION TO STRIKE

INTRODUCTION

Pursuant to 10 C.F.R. § 2.323(c), the staff of the U.S. Nuclear Regulatory Commission
(Staff) hereby answers “Florida Power & Light Company’s Motion to Strike Proposed Contention
8 in Citizens [Allied] for Safe Energy, Inc.’s Revised Petition to Intervene in Turkey Point Units 6
and 7 Combined Construction and Operating License Application,” submitted by Florida Power
& Light Co. (FPL) on September 13, 2010 (“Motion”). As discussed below, although the Staff
takes no position on the Motion, the Staff submits that the issues raised in the Motion could be
addressed in a ruling on the admissibility of the proffered contention.

BACKGROUND

On June 30, 2009, FPL submitted an application for combined licenses for two AP1000
Pressurized Water Reactors to be located adjacent to the existing Turkey Point Units 1 through
5, at the Turkey Point site near Homestead, Florida (“Application”). See Letter from Mano K.
Nazar, Florida Power & Light, to Michael Johnson, NRC Office of New Reactors, dated June 30,
2009 (ADAMS Accession No. ML091830589). On June 18, 2010, the NRC published a Notice
of Hearing and Opportunity to Petition for Leave to Intervene, which provided members of the
public sixty days from the date of publication to file a petition for leave to intervene in this

proceeding. See “Florida Power & Light Company, Combined License Application for the
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Turkey Point Units 6 & 7, Notice of Hearing, Opportunity for Leave to Petition to Intervene and
Associated Order Imposing Procedures for Access to Sensitive Unclassified Non-Safeguards
Information and Safeguards Information for Contention Preparation,” 75 Fed. Reg. 34,777 (June
18, 2010). In response to the Notice of Hearing, Citizens Allied for Safe Energy, Inc. (CASE)
submitted a petition to intervene in this proceeding on August 17, 2010." On August 20, 2010,
CASE filed a second, and modified, version of its petition (“Amended Petition”). The Amended
Petition contains a contention, designated as Contention 8, which was not in the petition as
initially filed but rather was included for the first time in the Amended Petition. Compare Initial
Petition with Amended Petition at 45-46.
DISCUSSION

The Motion seeks to strike that portion of the Amended Petition that contains Contention
8, as well as any materials that CASE offers in support of that contention. Motion at 1-2.
Although the Staff agrees with FPL that Contention 8 is untimely, the Staff has described its
basis for that position in its answer to the Amended Petition, as part of its discussion of whether
Contention 8 meets the requirements of 10 C.F.R. § 2.309. See NRC Staff's Answer to
“Citizens Allied For Safe Energy, Inc Petition To Intervene And Request For A Hearing,” dated
September 13, 2010 (“Staff Answer”), at 72-74. As explained in the Staff Answer, Contention 8
is both untimely and otherwise inadmissible. /d. The Staff does not consider a ruling on a

separate motion to strike to be necessary in order for the Atomic Safety and Licensing Board

! In accordance with the Notice of Hearing in this proceeding, timely petitions were to be filed by
August 17, 2010. CASE’s representative filed declarations from several of its members through the
Electronic Information Exchange (EIE) system on August 17. However, according to emails between
CASE'’s representative and the Office of the Secretary (which were cc’d to the EIE service list), CASE
encountered difficulties with the Electronic Information Exchange system on the evening of August 17,
and the intervention petition itself was not served via EIE on that date. By email dated August 18, the
Office of the Secretary advised CASE’s representative to refile its petition via EIE. CASE’s representative
filed the petition and several attachments via EIE throughout the day on August 18, 2010, with the last
portion filed at 8:44pm Eastern Time (“Initial Petition”).
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(Board) to rule on the contention’s admissibility, including with respect to the contention’s
timeliness. Rather, the Board could simply address the timeliness of the contention as part of
its overall ruling on the admissibility of CASE’s proffered contentions, including Contention 8.

CONCLUSION

In view of the foregoing, the Staff neither supports nor opposes the Motion.

Respectfully submitted,

ISigned (electronically) by/

Patrick A. Moulding

Counsel for NRC Staff

U.S. Nuclear Regulatory Commission
Mail Stop O-15 D21

Washington, D.C. 20555-0001

(301) 415-2549

(301) 415-3725 fax
Patrick.Moulding@nrc.gov

Dated at Rockville, Maryland
this 21st day of September, 2010
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have been served on the following persons by Electronic Information Exchange on this 21st day
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Administrative Judge, Chairman

E. Roy Hawkens

Atomic Safety and Licensing Board Panel
Mail Stop — T-3 F23

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

E-mail: Roy.Hawkens@nrc.gov

Administrative Judge

Dr. Michael F. Kennedy

Atomic Safety and Licensing Board Panel
Mail Stop — T-3 F23

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

E-mail: Michael.Kennedy@nrc.gov

Administrative Judge

Dr. William C. Burnett

Atomic Safety and Licensing Board Panel
Mail Stop — T-3 F23

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

E-mail: William.Burnett2@nrc.gov

Office of Commission Appellate
Adjudication

Mail Stop O-16C1

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555-0001

E-mail: OCAAmail@nrc.gov

Office of the Secretary

ATTN: Docketing and Service

Mail Stop: O-16C1

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
E-mail: HEARINGDOCKET@nrc.gov

William C. Garner

Gregory T. Stewart

Nabors, Giblin & Nickerson, P.A.
1500 Mahan Dr., Suite 200
Tallahassee, FL 32308

Email: bgarner@ngnlaw.com;
gstewart@ngnlaw.com
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Lawrence D. Sanders

Mindy Goldstein

Turner Environmental Law Clinic
Emory University School of Law

1301 Clifton Rd.

Atlanta, GA 30322

Email: Lawrence.Sanders@emory.edu;
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Antonio Fernandez

Mitchell S. Ross

Counsel for the Applicant

Florida Power & Light Co.

Mail Stop LAW/JB

700 Universe Blvd.

Juno Beach, FL 33408

E-mail: Antonio.Fernandez@fpl.com;
Mitch.Ross@fpl.com

Steven C. Hamrick

Counsel for the Applicant
Florida Power & Light Co.

801 Pennsylvania Ave., Ste. 220
Washington, D.C. 20004

Email: Steven.Hamrick@fpl.com

Dated at Rockville, Maryland
this 21st day of September, 2010

Richard Grosso

Everglades Law Center, Inc.

3305 College Ave.

Ft. Lauderdale, FL 33314

Email: Richard@evergladeslaw.org

John H. O’NEeill, Jr.

Matias F. Travieso-Diaz

Counsel for the Applicant

Pillsbury Winthrop Shaw Pittman LLP
2300 N Street, NW

Washington, DC 20037-1128
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Barry White

Citizens Allied for Safe Energy
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Miami, FL 33176
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ISigned (electronically) by/

Patrick A. Moulding

Counsel for NRC Staff
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Washington, D.C. 20555-0001

(301) 415-2549
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