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Veterans Health Administration National Health Physics Program (NHPP)
Comments on 10 CFR Part 37: RIN 3150-A112

NHPP general comments

The Veterans Health Administration (VHA) is a federal agency with a master materials
license. A master materials licensee has regulatory authority to issue permits, complete
inspections, and take other actions similar to those of regulatory agencies. As a federal
agency, VHA has an on-site internal law enforcement agency and established methods
to complete security clearances for any workers who might require unescorted access
to category 1 or category 2 radioactive materials.

The draft 10 CFR Part 37 fails to provide descriptions in most sections to outline how
the regulations are applicable to a master materials licensee or a federal agency. This
lack of descriptions follows the pattern of the previously issued increased controls and
will likely result in confusion during Nuclear Regulatory Commission (NRC) compliance
inspections at VHA facilities.

The specific NHPP comments below are provided to establish within the regulations an
explicit statement of differences for a master materials licensee or federal agency.

In addition, NHPP has other comments related to regulatory sections that are based on
NHPP experience with implementing increased controls in a health care environment.

NHPP comments for specific sections in draft 10 CFR Part 37

§ 37.3 Definitions.

Add the following definition for use in various subsequent sections in the regulation.

Master materials license means a material (byproduct, source, and/or special nuclear
material) license issued to a Federal organization authorizing use of material at multiple
permittees and geographic sites. The licensee has regulatory authority to issue permits
for possession and use of material under the license and provides oversight and internal
inspections of licensed activities at the permittees and sites. This type of licensee is a
duly authorized representative for the commission.

Revise the following definition as indicated for clarification.

License, except where otherwise specified, means a license for byproduct material
issued pursuant to the regulations in parts 30 through 36 and 39 of this chapter or a
permit issued by a master materials licensee.

Revise the following definition as indicated for clarification.

License issuing authority means the licensing agency that issued the license,
i.e. the U.S. Nuclear Regulatory Commission or the appropriate agency of an
Agreement State or a master materials licensee that issues a permit;
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Veterans Health Administration National Health Physics Program (NHPP)
Comments on 10 CFR Part 37: RIN 3150-AI12

Revise the following definition as indicated for clarification.

Trustworthiness and reliability are characteristics... A determination of trustworthiness
and reliability for this purpose is based upon the results from a background investigation
or as provided for in § 37.29.

§ 37.21 Personnel access....

Delete the following section as being unnecessary since current implementation of the
NRC order for increased controls is an adequate basis to conclude the current licensees
will transition to compliance with the new regulations.

(3) By (30 days after the final rule is published in the Fede•al Registeor, each lieAnsee

on (effective date Of thiS rule) shall SUbmit InfotrmtIon c the i cn e Aee

complifance with the reurmns of this subpart to the apopit NRC regional office
specified in § 30.6.

If the section above is retained, then revise last sentence as follows.

... to the appropriate NRC regional office... or for a permittee under a master materials
licensee to the master materials licensee.

Delete the following requirement for the reviewing officials to have unescorted access to
category 1 or category 2 quantity of radioactive material. The licensee should have the
option to designate a reviewing official but not also authorize that individual for approval
for unescorted access. This requirement is unduly restrictive on management options
for a licensee.

(Y) ReVieWing offials.

Delete the following section as being redundant to previous sections about who is to be
approved for unescorted access. Also, this section introduces new criteria for approval
(individuals with job duties that require unescorted access) that is not otherwise used in
the regulations. If considered necessary to limit approvals, then section § 37.21(c)(1)
should be modified by inserting the word "only."

(3) Licensees shall approve for unescorted access to category I Or categorcy-2
quantities of radioactive mnaterial only those individuals with job duties that Fequr
unescorited access to categorcy I Or categor'; 2 quantities. of radioactiveA mia-teria.

For individuals approved as provided in § 37.29, this section should be revised to state
explicitly which "investigation elements" are not applicable.
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Veterans Health Administration National Health Physics Pro-gram (NHPP)
Comments on 10 CFR Part 37: RIN 3150-AI12

§ 37.23 Access authorization....

Revise the sections for the reviewing official to delete the requirement for NRC approval
and, instead, require licensee executive management to designate reviewing officials.

If external approval for reviewing officials is retained as a regulatory requirement, then
add a section for a master materials licensee to approve reviewing officials at permittee
level facilities as provided in § 37.29.

For individuals approved as provided in § 37.29, each subsection in this section should
be revised to state explicitly which subsections are applicable and must be followed.

For individuals approved or not approved as provided in § 37.29, the requirement to
maintain a list of persons not approved for access should be explicitly excluded.

§ 37.25 Background investigations

For individuals approved as provided in § 37.29, each subsection in this section should
be revised to state explicitly which subsections are applicable and must be followed.

§ 37.29 Relief from...

Revise the following subsection as indicated for clarification.

(g) Agreement State employees conducting security inspections on behalf of the NRC
under an agreement executed under section 274.i. of the Atomic Energy Act or master
materials licensee employees conducting inspections under their license authority;

Subparagraph (k) should have an explicit statement about whether persons approved

under a government program have to be reapproved after a specified time interval.

§ 37.31 Protection of information

For individuals approved as provided in § 37.29, each subsection in this section should
be revised to state explicitly which subsections are applicable and must be followed.

§ 37.33 Access authorization program review

For individuals approved as provided in § 37.29, each subsection in this section should
be revised to state explicitly which subsections are applicable and must be followed.

§ 37.41 Security program

Revise this subsection as indicated to remove the unnecessary requirements to have a
security program when category 1 or category 2 radioactive material is not possessed
nor expected to be possessed.
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Veterans Health Administration National Health Physics Program (NHPP)
Comments on 10 CFR Part 37: RIN 3150-A112

(2) A licensee that is authorized to possess at least a category 2 quantity of radioactive
material but does not possess an aggregated quantity that equals or exceeds the
category 2 threshold shall develop and implement a security program in accordance
with the requirements of this subpart at least 90 days before a the licensee aggregates
radioactive material to a quantity that equals or exceeds the category 2 threshold,
licensee shall implement its security progr. . The licensee shall provide written
notification to the NRC regional office specified in § 30.6 of this chapter or for a
permittee under a master materials licensee to the master materials licensee that the
licensee is now implementing " a security program as follows:

Revise this subsection to reflect a licensee is restricted in detection and assessment by
available technology and resources.

b) General performance objective. Each licensee shall establish, implement, and
maintain a security program that is designed to monitor, and without undue delay
detect, assess, and respond to an actual or attempted unauthorized access to category
1 or category 2 quantities of radioactive material as outlined in their security plan.

Delete the following section as being unnecessary since current implementation of the
NRC order for increased controls is an adequate basis to conclude the current licensees
will transition to compliance with the new regulations.

(d) Information submittal ard notific'ation. By (30 days after the final rule is- published in
the Federal Registe)o, each ,...nsee that is authorized to possess a categoy•, or
category 2 quantity of radioactive material on the effetive date of this regulat
submit inormation cOncerning the licensee's cOmnplianco with the r-equirements of this
subpart to the appropriate Regional Adminiistrator.

If the section above is retained, then revise last sentence as follows.

... with the requirements of this subpart to the appropriate Regional Administrator or for
a permittee under a master materials licensee to the master materials licensee
regulatory authority.

§ 37.43 General security program requirements

Add subsection to provide for the security plan and implementing procedures to be in
the same document or group of documents.

(a)(5) The security plan and implementing procedures can be combined into the same
or a group of related documents consistent with the licensee's administrative practices,
if the required elements for a security plan are included.

Add wording to clarify that the protection of information refers to the written security plan
or procedures only. The wording should preclude unwarranted interpretations during a
regulatory inspection about what information or discussions to restrict. See the example
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Veterans Health Administration National Health Physics Program (NHPP)
Comments on 10 CFR Part 37: RIN 3150-AI12

below for one subsection. The other subsections should also be revised to indicate the
required protection of information.

(1) Except as provided in paragraph (d)(8) of this section, licensees authorized to
possess category 1 or category 2 quantities of radioactive material shall limit access to
copies of their written security plan and implementing procedures and unauthorized
disclosure of substantive details of the plan or procedures that facilitate unauthorized
access.

§ 37.45 LLEA coordination and notification

Add a subsection to clarify requirements for coordination by a licensee or permittee
under a master materials license that has an on-site LLEA. The subsection should
preclude unwarranted interpretations during a regulatory inspection about the extent
that coordination must be documented.

(d) For a licensee or permittee under a master materials license with an on-site LLEA,
coordination requirements in this subsection are considered to have been completed if
the security plan and implementing procedures establish methods for LLEA response at
the facility.

§ 37.49 Monitoring, detection, and assessment

Revise this subsection to reflect a licensee is restricted in detection and assessment by
available technology and resources.

(1) Licensees shall establish and maintain the capability to Genti".ueu.ly monitor and
detect without undue delay all unauthorized entries into its security zones as outlined in
their security plan.

Revise this subsection to reflect a licensee is restricted in detection and assessment by
available technology and resources. Revise the subsection for response with the same
changes.

(b) Assessment. Licensees shall immediately assess without undue delay each actual
or attempted unauthorized entry into the security zone to determine whether the
unauthorized access was an actual or attempted theft, sabotage, or diversion zones as
outlined in their security plan.

§ 37.55 Security program review

Revise the frequency for reviews as follows.

Each licensee shall ensure that the security program is reviewed at an annual frequency
not to exceed 14 months between the dates of the reviews.
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Veterans Health Administration National Health Physics Program (NHPP)
Comments on 10 CFR Part 37; RIN 3150-A112

§ 37.57 Reporting of events

Add a subsection to clarify requirements for reporting by a licensee or permittee under a
master materials license that has an on-site LLEA. The subsection should preclude
unwarranted interpretations during a regulatory inspection about reporting to NRC.

(d) For a licensee or permittee under a master materials license with an on-site LLEA,
reporting in this subsection is required only after the on-site LLEA has confirmed the
attempted, actual, or actual activity related to theft, sabotage, or diversion of category 1
or category 2 quantities of radioactive material.

§ 37.71 Additional requirements...

Clarify possible access to licensees to the NRC license verification system.

§ 37.101 Form of records

Clarify in this section the concept of "safeguards with tampering with" to preclude
unwarranted interpretations during a regulatory inspection about the requirements for
records.

...The licensee shall maintain adequate safeguards against tampering with and loss of
records. The requirements in § 37.43 for protection of information are not applicable to
this section.

Specific NRC Questions for Reviewing Official

(1) Does the reviewing official need to be fingerprinted and have a FBI criminal records
check conducted? No, the reviewing official should be approved at the licensee level.

(2) Are the other aspects of the background investigation adequate to determine the
trustworthiness and reliability of the reviewing official? Yes.

(3) Are there other methods that could be used to ensure that the reviewing official is
trustworthy and reliable? Yes, defer to the licensee management to review and approve
the reviewing official using best business practices.

(4) Does the requirement to fingerprint the reviewing official place too large of a burden
on the licensee? Yes.

(5) Do Agreement States have the necessary authority to conduct reviews of the
nominated individual's criminal history record? NHPP does not have a comment.

Specific NRC Questions for Background Investigations

NHPP does not have a comment for these questions.
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Veterans Health Administration National Health Physics Program (NHPP)
Comments on 10 CFR Part 37; RIN 3150-AI12

Specific NRC Questions for Protecting Security-Related Information

(1) Do the Agreement States have adequate authority to impose the information
protection requirements in this proposed rule? NHPP does not have a comment.

(2) Can the Agreement States protect the information from disclosure in the event of a
request under a State's Freedom of Information Act, or comparable State law? NHPP
does not have a comment.

(3) Is the proposed rule adequate to protect the licensees' security plan and
implementing procedures from unauthorized disclosure, are additional or different
provisions necessary, or are the proposed requirements unnecessarily strict? The
sections should be clarified to indicate that only written copies of the plan and
procedures are being protected.

(4) Should other information beyond the security plan and implementing procedures be
protected under this proposed requirement? No, the regulations should be explicit to
indicate that only written copies of the plan and procedures require protection.

(5) Should the background investigation elements for determining whether an individual
is trustworthy and reliable for access to the security information be the same as for
determining access to category 1 and category 2 quantities of radioactive material (with
the exception of fingerprinting)? Yes, if the information restriction is to the written plan
and procedures, then approval requirements should be similar.

Specific NRC Questions for Temporary Jobsites

NHPP does not have a comment for these questions.

Specific NRC Questions for Reporting Requirements

(1) Are these the appropriate items and thresholds to be reported to the LLEA? Yes.

(2) Are these the appropriate items and thresholds to be reported to the NRC? Yes, if
confirmed by the LLEA at a facility with an on-site LLEA.

(3) Should suspicious activities be reported? If they are reported, what type of activities
should be considered suspicious? No, the concept of suspicious activities is ill-defined
and reporting should not be required unless a theft, sabotage, or diversion is confirmed
by the LLEA.

(4) Is the timeframe for reporting appropriate? Yes.

Specific NRC Questions for Transfers of Radioactive Materials

NHPP does not have a comment for these questions.
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