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Secretary DOCKETED
U.S. Nuclear Regulatory Commission USNRC
Washington, DC: 20555-000 1 September 13, 2010 (11:45am)

Reference: Docket ID NRC-2008-0120 OFFICE OF SECRETARY
Physical Protection of Byproduct Material; Proposed Rule RULEMAKINGS AND
Comments and Concerns ADJUDICATIONS STAFF

Dear Sir

As requested I offer my comments and concerns regarding the above proposed rule (10 CFR Part 37).

Please note, the following comments and concerns are based on my professional opinion and the opinion
of my colleagues and peers.

After attending the public meeting this past September 1, 2010 in Austin Texas hosted by Region IV we
believe that the proposed 10 CFR Part 37 should be returned to the working groups and re-evaluated
based on the following comments, those comments received, and the statements given at the recent
public meetings.

It should be made clear that in respect to Industrial Radiography as an industry we feel that the IC
orders as given and implemented have made a difference and are wholly adequate for the task outlined
in the orders. No further need exists for changing the existing orders as proposed in 10 CFR Part 37. It is
my personal and professional opinion that we as an industry need no further regulatory burden and are
capable of caring out operations in a safe and responsible manner.

It should also be pointed out that the Commissions as well as the Agreement States departments audit
cycles insure that Ucensees are performing operations in such a manner as to meet regulatory
requirements as they stand, It is my belief and opinion that we as an industry strive to meet or exceed
regulatory requirements routinely and as such need no further restrictions or burdens placed on us.

I would be more than happy to offer my time and energy in assisting the working groups in any way,
please do not hesitate to contact me to discuss this matter at any time.

Branch offices: Westminster, CA; Oxnard, CA; Pinedale, WY
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On the subject of Finger Printing for the "Reviewing Official" we feel this requirement as written in the
proposed regulations places the responsibility and liability of T&R review on the shoulders of the NRC. We
feel that the current IC mandated methods are adequate; though requiring the T&R official to be
fingerprinted Is a fair and reasonable position. Our concern is that as the Licensee the proposed rule as
written would require the T&R official to be reviewed and approved by the Commission or Agreement
State who may not be qualified or may be over qualified to make that assessment and who by doing so
will again take on the implied responsibility and liability of decisions made by the individual. It is our
belief that this would be more appropriately handled by the Licensee much as we would do with any
employee with unescorted access to material. My proposal would be to require the T&R official to be
subjected to the same scrutiny as any such employee and approved by the Licensee. This places the
individual performing T&R functions on the same secure footing as any other individual, while retaining
responsibility and liability with the Licensee who is ultimately responsible for the materials in his / her
control. This approach would also eliminate the need for the additional position / title of Reviewing
Official.

On the subject of a credit report as part of the background investigation, we see absolutely no benefit to
this additional step in the background check, It is easily understood that in this economy personal credit
histories are taking a turn for the worse, and yet individuals continue to strive to be honest and
trustworthy in their actions. This issue also begs the question, what would be an acceptable score? And
who would make that determination.

On the matter of requiring a local criminal history review, I believe this would be an added benefit if it
could be shown that the Federal background check were Inadequate in the first place. This would of
course create an added burden to our HR personnel as well as local LLEA and thus likely be viewed in an
unfavorable light. The nature of Industrial Radiography precipitates the need to move quickly with our
customers' needs changing on a daily basis it requires that at times we hire individuals and place them in
the field as quickly as possible. This does not imply that we are placing untrustworthy individuals in a
position that could lead to problems down the line, but that we need to find the fine line between
cautious and correct and overly cautious and burdensome.

On the subject of transferring background information to outside entities, we feel this will certainly be a
positive approach, but will in all likelihood create additional legal issues and burdens on our HR
departments that we simply will not be able to meet. As the background check is intended to help
establish a person's trustworthiness and as such a tool to establish this point, the idea of transferring that
information on an individual's behave brings questions of security and fraudulent documentation to mind.
The rule assumes that the individuals are all trustworthy and that the documentation being transferred
has not been altered or fabricated. As an employer I see no reasonable approach to answering the
questions of, Authentication of the documentation presented, Nor a legally proper way to transfer such
private information in a secure manner that would not create legal failure points and possible violations,
as such, we would likely not offer or request such information from any other entity.

A question in the proposed guidance to 10 CFR Part 37, Item 88 Question 5 asks are the elements of the
background investigation too subjective to be effective, I feel that they are subjective as a whole, but
that, that need not mean they are ineffective. The intent of the IC orders was in short to place the
industry or users of material in the mindset of security, though in the past pre- IC orders security may
not have been forefront in our thinking we were not completely cavalier in our handling of materials, I
believe that the current orders have been effective in this area in that each Licensee has ta ken a fresh
look and focused on the issue of security and thus by doing so has established a threshold that meets or
exceeds the intent of the orders and yet works for their particular circumstances. Once again, I believe
that it is ultimately the Licensee that is responsible for the handling of materials in their possession and
as such to some degree should be left to their discretion and that standing orders are adequate for the
intent. It should be pointed out that very few Industries are required to place two fully qualified
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individuals onsite while conducting operations (two man rule), Very few industries require repeated
evaluation of their employees as we do (radiographer audit cydes), Current regulations and Industry
practices assure that while material Is removed from permanent storage that at least two people are
present, that those people are audited by management at regular intervals, and in practice that those
same individuals are constantly evaluated by management practically every time they perform
radiography. Our employees are constantly under scrutiny in an industry where our customers will not
hesitate to notify us of poor performance.

The additional requirement of contacting references beyond those provided by the employee would place
a burden on our HR department, far and above any other task they are asked to perform. I can offer no
alternative at this time, but wish to point out that HR departments are not by training nor occupation
investigators, their ability to perform this task would be questionable and in all likelihood will not be
performed to the high standards we desire.

As for LLEA Notifications, We believe-that this requirement specifically the notification to LLEA of any
work performed at Temporary jobsites is completely unnecessary and will create a very substantive
burden both in personnel and operations. The Statement of Authority of and RSO specifically states that
the RSO shall be given adequate time to perform their functions. This rule will in part take away the time
that an RSO will have to work in the field working with and observing operations. Having contacted my
local sheriffs' department prior to attending the meeting in Austin, I found that they were unprepared for
my questions, and in fact if there were an individual assigned with these duties I was unable to make
contact with him. It is my concern that LLEA will be unprepared for our contact, Will not welcome such
contact and will ultimately resent such burdens presented to their duties. It was expressed at the
September 1 meeting that the intent of this rule was so that LLEA would be advised of the serious
nature of our work and that should a 911 call come in that it would find highest priority in their response.
This comment in my opinion is ludicrous; it is far more likely that should we find the need to contact LLEA
in regards to an incident involving material that once we mention "Radioactive" they will either A)
respond in the appropriate manner that being with all due haste, or B) panic and again respond with
even more haste. In either case the likelihood that they may assign another call as a higher priority than
ours should be considered very remote. This issue brings to focus two questions for the Commission,
Who will offer training to every jurisdiction? And; who will subsidize those jurisdictions, current local
budgets being what they are. The overall intent of IC and moving forward, part 37 is to increase security
and in every possible "sensible" way interdict an attempt at gaining control of our material, our itinerant
nature alone is a strong advantage in this, by being constantly on the move It would be very difficult to
plan a theft in the field setting.

The rule as proposed places an extreme burden on us, with customers demanding response and service
from us with very little and sometimes no prior notice, We have always had the regulation in place that
requires immediate notification upon the loss or theft of material, by placing this additional burden on our
operations we will be placed in a position by the commission that will likely result In unintentional
violations to the rule.

I would propose that instead of mandating the Licensees take on this burden that instead the
Commissions approach be to encourage Licensees to offer LLEA their expertise and offer some form of
training to the local departments. Current IC orders require the Ucensees to establish their presence with
LLEA as our facilities dearly are a much more attractive target to an attack than our mobile fleets, an
adjustment in the rule encouraging a closer relationship in this area would be more accepted by all
parties involved and not overly impact said parties financially or on a personnel basis.
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It has been suggested that possibly this should be dealt with at the State or Commission levels, neither
group has the resources or budgets to take on these added duties. By creating a program that
encourages and supports Licensees and LLEA working together would or could create dose relationships
that will have far more impacting and lasting results than calls to the departments advising them of work
that is proposed to last more than 7 days.

Lastly, proposed rules addressing transportation and shipping of materials between licensees as proposed
will create an enormous burden on the ucensees as well as the Commission and Agreement States. It
should be accepted that as a licensee we are by the commissions or the agreement states own admission
trustworthy in possessing and using material, else a license would not have been granted, with this as an
accepted point, Currently a loss of material is an immediate notification, with the rule as proposed the
licensee is placed in a burdensome position of devoting additional time, effort and concern over
movement of material that is not completely in their control. We agree that notification between the
shipper and consignee is important and currently the two manufactures that we use do notify us in
advance of a shipment. We feel no need for further restrictions or regulations in this area.

The question of having to contact the regulatory agency to verify and ensure a licensee's validity creates
a large burden on the regulatory agency, as well as the licensee. I can personally attest that even with a
dozen direct lines to my regulators, it is very rare that when I place a call to them that I can get them to
answer their phone. It can easily be seen that this alone would delay and create issues in our operations.
Regulations already in place mandate that prior to transferring material to another entity that their status
as a valid licensee be established, I feel that this can easily be accomplished by faxing or emailing a
current copy of the license to the receiving party without the need to make direct contact with the
regulators. Again, I believe that we as an industry are responsible and capable of conducting operations
in a safe and secure manner without additional regulations.

The issue of Delivery no later than, The IC orders and proposed Part 37 push for heightened security and
yet the common carriers are not to my knowledge mandated to undergo the same security concerns we
are. We have no control of the common carriers routes, schedules, and most importantly their
personnel's reliability or trustworthiness. We certainly have no control over when exactly they will deliver
the material. We believe that this proposed change to the Increased Controls will lead to many
unnecessary reports, Or in an attempt to avoid unnecessary reporting the licensees will exaggerate the
Delivery no later than date and time to account for unseen delays and as such make this rule useless.
Here again, I believe we are responsible enough to not need a regulation that will burden us and would
ultimately be subverted. It should be easily understood that even a large company paying $1,900 to
$7,000 for a decaying source would be quite concerned on a delay in shipment and who would certainly
notice should a source become misplaced.

Two last points I feel deserve comment, both of which can be addressed with the same sentiment, Part
37 throughout requires documentation to be kept for 5 years, I believe a change from the standard
practice where most documents in our industry have a mandated 3 year retention period is redundant
and unnecessary only adding a potential for confusion where none need exist. The second, adding
"Security Zones" into our lexicon of terms and concepts though on the surface~is not or would not be
contemptuous, it would add an unneeded term and concept that would likely lead to confusion where
none need exist. We're already creating unrestricted, restricted, radiation and high radiation "areas"
adding the "security zone" on top will just be an added burden with little intrinsic benefit.
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In dosing, we strongly feel that these proposed changes to the IC orders as proposed in Part 37 needs to
be returned to the working groups and re-addressed. We feel that though the Commission made every
attempt to seek public and stakeholder comments, that those efforts were ineffective and are just now
becoming known to the stakeholders, that the stakeholders should be given more time to comment and
should the Commission agree to return the proposed regulations to the working groups that the
stakeholders be sought out to assist the working groups.

We feel that the IC Orders are adequate as implemented and that no further regulatory changes need be
made.

I sincerely thank the Commission for taking the time to receive my comments and concerns and the
opportunity to offer them. I hope that should the commission seek darification or further comment that
the Commission not hesitate to contact me.

Scott Cargill

Quality Assurance Manager - Radiation Safety Officer
ASNT ACCP / PED Level III RT, MT, PT, UT, VT
API 510, 570 AWS CWI
ApplusRTD - Valley X-Ray
Scott.CarqiIl(lbapplusrtd.com
661-979-1682
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Rulemaking Comments
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To:
Subject:
Attachments:

Cargill, Scott [Scott.Cargill@applusrtd.com]
Saturday, September 11, 2010 2:50 PM
Rulemaking Comments
Proposed 10 CFR Part 37 - NRC-2008-0120
Comments To Part 37 Valley X-Ray.pdf

Please find attached requested.comments regarding the proposed 10 CFR Part 37.

Scott Cargill - Radiation Safety Officer
Quality Assurance Manager
Valley Industrial X-Ray and Inspection Services, Inc.
ASNT ACCP / PED Level III RT, MT, PT, UT, VT
API 510, 570 AWSCWI
0. 661-399-8497
C. 661-979-1682
Scott.Cargill@applusrtd.com
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