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INTRODUCTION 

 Pursuant to 10 C.F.R. § 2.309(h)(1), the staff of the U.S. Nuclear Regulatory 

Commission (“Staff”) hereby answers the “Petition by the Village of Pinecrest, Florida, For 

Leave to Intervene In a Hearing on Florida Power & Light Company’s Combined Construction 

and Operating License Application for Turkey Point Units 6 & 7, Or in the Alternative, Participate 

As a Non-Party Local Government” (“Petition”).  The Staff agrees that the Village of Pinecrest 

(“Pinecrest”) has presented information sufficient to support its standing in this proceeding.  

However, Pinecrest has not proffered an admissible contention, and the Staff therefore submits 

that the Petition should be denied.  With respect to Pinecrest’s request, in the alternative, to 

participate as an interested local governmental body pursuant to 10 C.F.R. § 2.315(c), the Staff 

would not object to that request in the event a contested hearing is held before this Atomic 

Safety and Licensing Board (“Board”). 

BACKGROUND 

 On June 30, 2009, Florida Power and Light Company (“Applicant”), pursuant to the 

Atomic Energy Act of 1954, as amended (“AEA”) and the Commission’s regulations, submitted 
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an application for combined licenses (“COL”) for two AP1000 Pressurized Water Reactors 

(“PWRs”) to be located adjacent to the existing Turkey Point Units 1 through 5, at the Turkey 

Point site near Homestead, Florida (“Application”).  See Letter from Mano K. Nazar, Florida 

Power & Light, to Michael Johnson, NRC Office of New Reactors, dated June 30, 2009 (ADAMS 

Accession No. ML091830589).  The Application references the standard design certification 

(“DCD”) issued to Westinghouse Electric Company, as amended, including Revisions 16 and 

17.  The proposed units would be known as Turkey Point, Units 6 & 7. 

On August 3, 2009, the Staff published a notice of the receipt and availability of the 

Application in the Federal Register.  74 Fed. Reg. 38,477 (Aug. 3, 2009).  The Application was 

accepted for docketing on September 4, 2009.  74 Fed. Reg. 51,621 (Oct. 7, 2009).  On June 

18, 2010, the NRC published a Notice of Hearing and Opportunity to Petition for Leave to 

Intervene, which provided members of the public sixty days from the date of publication to file a 

petition for leave to intervene in this proceeding.  See “Florida Power & Light Company, 

Combined License Application for the Turkey Point Units 6 & 7, Notice of Hearing, Opportunity 

for Leave to Petition to Intervene and Associated Order Imposing Procedures for Access to 

Sensitive Unclassified Non-Safeguards Information and Safeguards Information for Contention 

Preparation,” 75 Fed. Reg. 34,777 (June 18, 2010).  In response to the Notice of Hearing, 

Pinecrest submitted its Petition, through which it seeks to intervene in this proceeding.  On 

August 31, 2010, this Atomic Safety and Licensing Board was established to preside over the 

proceeding.  See 75 Fed. Reg. 54,400 (Sept. 7, 2010). 

DISCUSSION 

 In the Petition, Pinecrest asserts that it has standing to intervene on behalf of its 

residents.  Petition at 6.  The Petition further proffers three contentions.  Id. at 7-9.  For reasons 

explained below, although the Staff does not oppose Pinecrest’s standing to intervene as a 

party, all three proposed contentions are inadmissible.  Accordingly, Pinecrest has not met the 

NRC’s requirements to participate as a party to the proceeding pursuant to 10 C.F.R. § 2.309.  
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However, as explained below, if a contested hearing is held before this Board, the Staff would 

not oppose Pinecrest’s request, in the alternative, to participate as an interested local 

governmental body pursuant to 10 C.F.R. § 2.315(c). 

I. LEGAL STANDARDS 

A. Standing to Intervene 

In accordance with the Commission’s Rules of Practice 

[a]ny person whose interest may be affected by a proceeding and 
who desires to participate as a party must file a written request for 
hearing or petition for leave to intervene and a specification of 
the contentions that the person seeks to have litigated in the 
hearing. 
 

10 C.F.R. § 2.309(a).  The regulations further provide that the Licensing Board: 
 
will grant the [petition] if it determines that the [petitioner] has 
standing under the provisions of [10 C.F.R. § 2.309(d)] and has 
proposed at least one admissible contention that meets the 
requirements of [10 C.F.R. § 2.309(f)]. 
 

Id. 
 

Under the general standing requirements set forth in 10 C.F.R. § 2.309(d)(1), a request 
 
for hearing or petition for leave to intervene must state: 
 

(i) The name, address and telephone number of the 
requestor or petitioner; 
(ii) The nature of the requestor’s/petitioner’s right under the 
[AEA] to be made a party to the proceeding; 
(iii) The nature and extent of the requestor’s/petitioner's 
property, financial or other interest in the proceeding; and 
(iv) The possible effect of any decision or order that may 
be issued in the proceeding on the requestor’s/petitioner’s interest. 

 
10 C.F.R. § 2.309(d)(1). 
 

As the Commission has observed: 
 

[a]t the heart of the standing inquiry is whether the petitioner has 
“alleged such a personal stake in the outcome of the controversy” 
as to demonstrate that a concrete adverseness exists which will 
sharpen the presentation of issues. 
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Sequoyah Fuels Corp. and Gen. Atomics (Gore, Oklahoma Site), CLI-94-12, 40 NRC 64, 71 

(1994) (citing Duke Power Co. v. Carolina Envtl. Study Group, Inc., 438 U.S. 59, 72 (1978), and 

quoting Baker v. Carr, 369 U.S. 186, 204 (1962)). 

To demonstrate such a “personal stake,” the Commission applies 
contemporaneous judicial concepts of standing.  Accordingly, petitioner 
must (1) allege an “injury in fact” that is (2) “fairly traceable to the 
challenged action” and (3) is “likely” to be “redressed by a favorable 
decision.” 
 

Sequoyah Fuels, 40 NRC at 71-72 (quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 

(1992) (citations and internal quotations omitted) and citing Cleveland Elec. Illuminating Co. 

(Perry Nuclear Power Plant, Unit 1), CLI-93-21, 38 NRC 87, 92 (1993)).  See also Private Fuel 

Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-99-10, 49 NRC 318, 323 

(1999). 

In reactor licensing proceedings, licensing boards have typically applied a “proximity” 

presumption to persons “who reside in or frequent the area within a 50-mile radius” of the 

proposed plant.  See, e.g., Fla. Power & Light Co. (Turkey Point Nuclear Generating Plant, 

Units 3 and 4), LBP-01-6, 53 NRC 138, 148 (2001).  The Commission noted this practice with 

approval, stating that: 

We have held that living within a specific distance from the plant is 
enough to confer standing on an individual or group in 
proceedings for construction permits, operating licenses, or 
significant amendments thereto[.]  See, e.g. Virginia Electric and 
Power Co. (North Anna Power Station, Units 1 and 2), ALAB-522, 
9 NRC 54 (1979). . . .  [T]hose cases involved the construction or 
operation of the reactor itself, with clear implications for the offsite 
environment[.]  See, e.g., Gulf States Utilities Co. (River Bend 
Station, Units 1 and 2), ALAB-183, 8 [sic, 7] AEC 222, 226 (1974). 
 

Fla. Power & Light Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325, 

329 (1989).  The proximity presumption establishes standing without the need to establish the 

elements of injury, causation, or redress.  Turkey Point, LBP-01-6, 53 NRC at 150.  The 

Commission has recently affirmed that the 50-mile proximity presumption applies to applications 

for new nuclear power plants, including combined license applications.  Calvert Cliffs 3 Nuclear 
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Project LLC & Unistar Nuclear Operating Services, LLC (Combined License Application for 

Calvert Cliffs, Unit 3), CLI-09-20, 70 NRC __ (slip op. at 5-8) (Oct. 13, 2009). 

An organization may establish its standing to intervene based upon a theory of 

organizational standing (showing that its own organizational interests could be adversely 

affected by the proceeding), or representational standing (based upon the standing of its 

members).   

To demonstrate organizational standing, an organization must be able to intervene in its 

own right.  “Organizations seeking to intervene in their own right must satisfy the same standing 

requirements as individuals seeking to intervene . . . because an organization, like an individual, 

is considered a ‘person’ as we have defined that word in 10 C.F.R. § 2.4 and as we have used it 

in 10 C.F.R. § 2.309 regarding standing.”  Consumers Energy Co. (Palisades Nuclear Power 

Plant), CLI-07-18, 65 NRC 399, 411 (2007).  Thus, to establish organizational standing, an 

organization “must demonstrate a palpable injury in fact to its organizational interests that is 

within the zone of interests protected by the AEA or NEPA.”  Crow Butte Resources, Inc. 

(License Amendment for the North Trend Expansion Project), LBP-08-6, 67 NRC 241, 271 

(2008).  

B. Legal Requirements for Contentions 

The legal requirements governing the admissibility of contentions are well established 

and are currently set forth in 10 C.F.R. § 2.309(f) of the Commission’s Rules of Practice. 

The standards in 10 C.F.R. § 2.309(f)(1) may be summarized as follows.  An admissible 

contention must:  (1) provide a specific statement of the legal or factual issue sought to be 

raised; (2) provide a brief explanation of the basis for the contention; (3) demonstrate that the 

issue raised is within the scope of the proceeding; (4) demonstrate that the issue raised is 

material to the findings the NRC must make to support the action that is involved in the 

proceeding; (5) provide a concise statement of the alleged facts or expert opinions, including 

references to specific sources and documents, that support the petitioner’s position and upon 
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which the petitioner intends to rely at the hearing; and (6) provide sufficient information to show 

that a genuine dispute with the Applicant exists with regard to a material issue of law or fact, 

including references to specific portions of the application that the petitioner disputes, or in the 

case when the application is alleged to be deficient, the identification of such deficiencies and 

supporting reasons for this belief.  See 10 C.F.R. § 2.309(f).1   

                                                 

1  Section 2.309(f) provides: 
 
(f) Contentions. 
 

(1) A request for hearing or petition for leave to intervene must 
set forth with particularity the contentions sought to be raised.  For each 
contention, the request or petition must: 

(i) Provide a specific statement of the issue of law or fact to be 
raised or controverted; 

(ii) Provide a brief explanation of the basis for the contention; 
(iii) Demonstrate that the issue raised in the contention is within 

the scope of the proceeding; 
(iv) Demonstrate that the issue raised in the contention is 

material to the findings the NRC must make to support the action that is 
involved in the proceeding; 

(v) Provide a concise statement of the alleged facts or expert 
opinions which support the requestor's/petitioner's position on the issue 
and on which the petitioner intends to rely at hearing, together with 
references to the specific sources and documents on which the 
requestor/petitioner intends to rely to support its position on the issue; 
and 

(vi) Provide sufficient information to show that a genuine dispute 
exists with the applicant/licensee on a material issue of law or fact. This 
information must include references to specific portions of the application 
(including the applicant’s environmental report and safety report) that the 
petitioner disputes and the supporting reasons for each dispute, or, if the 
petitioner believes that the application fails to contain information on a 
relevant matter as required by law, the identification of each failure and 
the supporting reasons for the petitioner's belief. 
 (vii) [omitted] 

(2) Contentions must be based on documents or other 
information available at the time the petition is to be filed, such as the 
application, supporting safety analysis report, environmental report or 
other supporting document filed by an applicant or licensee, or otherwise 
available to a petitioner.  On issues arising under the National 
Environmental Policy Act, the petitioner shall file contentions based on 
the applicant’s environmental report. 

 
10 C.F.R. § 2.309(f)(1) - (f)(2). 
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Sound legal and policy considerations underlie the Commission’s contention 

requirements.  The purpose of the contention rule is to “focus litigation on concrete issues and 

result in a clearer and more focused record for decision.”  69 Fed. Reg. at 2202; see also 

Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 553-54 (1978); BPI v. AEC, 502 

F.2d 424, 428 (D.C. Cir. 1974); Phila. Elec. Co. (Peach Bottom Atomic Power Station, Units 2 

and 3), ALAB-216, 8 AEC 13, 20 (1974).  The Commission has stated that it “should not have to 

expend resources to support the hearing process unless there is an issue that is appropriate for, 

and susceptible to, resolution in an NRC hearing.”  69 Fed. Reg. at 2202.  The Commission has 

emphasized that the rules on contention admissibility are “strict by design.”  Dominion Nuclear 

Connecticut, Inc. (Millstone Nuclear Power Station, Units 2 and 3), CLI-01-24, 54 NRC 349, 358 

(2001), pet. for reconsideration denied, CLI-02-01, 55 NRC 1 (2002).  Failure to comply with any 

of these requirements is grounds for the dismissal of a contention.  69 Fed. Reg. at 2221; see 

also, Private Fuel Storage, L.L.C., CLI-99-10, 49 NRC at 325; Ariz. Pub. Serv. Co. et al. (Palo 

Verde Nuclear Generating Station, Units 1, 2, and 3), CLI-91-12, 34 NRC 149, 155-56 (1991).  

“Mere ‘notice pleading’ does not suffice.”  Amergen Energy Co., LLC (Oyster Creek Nuclear 

Generating Station), CLI-06-24, 64 NRC 111, 119 (2006). 

 Finally, it is well established that the purpose for requiring a would-be intervener to 

establish the basis of each proposed contention is:  (1) to assure that the contention raises a 

matter appropriate for adjudication in a particular proceeding; (2) to establish a sufficient 

foundation for the contention to warrant further inquiry into the assertion; and (3) to put other 

parties sufficiently on notice of the issues so that they will know generally what they will have to 

defend against or oppose.  Peach Bottom, ALAB-216, 8 AEC at 20-21; Ariz. Pub. Serv. Co., et 

al. (Palo Verde Nuclear Generating Station, Units 1, 2 and 3), LBP-91-19, 33 NRC 397, 400 

(1991).  The Peach Bottom decision requires that a contention be rejected if: 

  (1) it constitutes an attack on applicable statutory requirements; 
(2) it challenges the basic structure of the Commission’s 
regulatory process or is an attack on the regulations; 
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(3) it is nothing more than a generalization regarding the 
petitioner’s view of what applicable policies ought to be; 
(4) it seeks to raise an issue which is not proper for adjudication in 
the proceeding or does not apply to the facility in question; or 
(5) it seeks to raise an issue which is not concrete or litigable. 

 
Peach Bottom, 8 AEC at 20-21. 
 
 These rules focus the hearing process on real disputes susceptible to resolution in an 

adjudication.  See Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 

49 NRC 328, 334 (1999).  For example, “a petitioner may not demand an adjudicatory hearing 

to attack generic NRC requirements or regulations or to express generalized grievances about 

NRC policies.”  Id.  Specifically, NRC regulations do not allow a contention to attack a regulation 

unless the proponent requests a waiver from the Commission.  See 10 C.F.R. § 2.335; Entergy 

Nuclear Vermont Yankee, LLC (Vermont Yankee Nuclear Power Station), Entergy Nuclear 

Generation Co. (Pilgrim Nuclear Power Station), CLI-07-3, 65 NRC 13, 17-18 and n.15 (2007) 

(citing Millstone, CLI-01-24, 54 NRC at 364). 

II. PINECREST HAS ESTABLISHED STANDING 
 

In support of its standing in this proceeding, Pinecrest states that it is a “Florida 

municipal corporation” established in 1996 and that “the entirety of the municipality is situated 

less than 20 miles from Turkey Point” and “directly within [FPL’s] proposed transmission corridor 

originating at the company’s Davis substation located to the west of the southwestern corner of 

the municipal limits and terminating at the company’s Miami substation approximately 8-10 

miles northeast of Pinecrest’s northern-most border.”  Petition at 3.  The Petition states that all 

of Pinecrest’s residents (19,354 as of the July 1, 2009, Census Bureau estimate) live within 20 

miles of the proposed units.  Id.  The Petition states that Pinecrest and its residents “anticipate 

that hazards to their health may arise from completion and operation of the proposed reactors,” 

and “are also concerned about the impact construction and operation of the proposed units will 

have on the quality and quantity available to them for potable use[.]”  Id.  The Petition also 

expresses concern about “the effect on the ‘liveability’ of the community and the public health 
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hazard created by an associated 230 kV transmission facility proposed to traverse the entire 

western boundary of the Village[.]”  Id. at 3-4. 

The Staff agrees that Pinecrest has shown standing to intervene in this proceeding.  The 

Commission has recognized that a governmental body’s interest in protecting the individuals 

and territory that fall under its authority establishes an organizational interest for standing 

purposes.  See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), CLI-

98-13, 48 NRC 26, 33 (1998); Carolina Power and Light Co. (Shearon Harris Nuclear Power 

Plant), LBP-99-25, 50 NRC 25, 29 (1999).  Moreover, a local government entity in the vicinity of 

a nuclear power plant has been considered to have standing to intervene where it is in a 

position analogous to that of an individual living or working within a few miles of the plant. Cf. 

Power Auth. of the State of New York (James FitzPatrick Nuclear Power Plant; Indian Point, 

Unit 3), CLI-00-22, 52 NRC 266, 294-295 (2000) (finding standing for local governmental 

entities in license transfer proceeding); see also Shearon Harris, LBP-99-25, 50 NRC at 29-30 

(finding standing in spent fuel pool expansion amendment proceeding for county located 

approximately 17 miles from facility).  Here, the Staff agrees that because Pinecrest is a 

municipality and its residents are located within 20 miles of the proposed new units, Pinecrest 

has demonstrated organizational standing under the 50-mile proximity presumption applied by 

the Commission in proceedings for new power reactor licenses.  Calvert Cliffs, CLI-09-20, 70 

NRC __ (slip op. at 5-8) (Oct. 13, 2009). 
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III. CONTENTIONS 
 
 A. PROPOSED CONTENTION 1: 
 

FPL's Environmental Report (ER) fails to sufficiently describe the impact of 
construction and operation of the proposed nuclear generating units on local 
surface waters and groundwater so that the Commission can prepare an 
adequate Environmental Impact Statement (EIS) and propose adequate 
mitigation alternatives in its Environmental Protection Plan required  
under NEPA. 

 
Petition at 7.  Pinecrest states that “FPL's ER states numerous impacts the construction and 

operation of Units 6 & 7 could have on surface water and groundwater.”  Id.  Pinecrest states 

that “FPL asserts that the relative impacts would be SMALL.”  Id.  The Petition then states that 

“[d]espite these assertions, relevant state agencies continue in their attempts to ascertain all of 

the necessary information to complete Florida's Power Plant Siting Act process.”  Id. 

The Petition then identifies five items described as “[e]xamples of concerns held by the 

Florida Department of Environmental Protection, the South Florida Water Management District, 

Miami-Dade County, the City of Miami, and others[.]”  Id. at 7-8.  The listed “examples” are “the 

adequacy of the ground water model submitted by FPL,” “the potential for the proposed 

withdrawals to exacerbate saline water intrusion and ground water contamination due to the 

existence of preferential flow paths within the Biscayne aquifer,” “the potential for the proposed 

withdrawals to adversely impact the ecology of Biscayne Bay,” “the potential for the proposed 

withdrawals to adversely impact the Comprehensive Everglades Restoration Project (CERP) 

Biscayne Bay Coastal Wetlands project,” and “the potential for adverse impacts to regional 

water resources…from induced seepage from the Turkey Point cooling canal system as a result 

of cumulative impacts, and increased salinity levels to [sic] radial well operation.”  Id. 

Staff Response:  Proposed Contention 1 is inadmissible because it fails to explain why 

this issue is material to the findings that the NRC must make in this proceeding; is unsupported 

by alleged facts or expert opinion; and fails to identify a genuine dispute with the Application 

regarding a material issue of law or fact.  See 10 C.F.R. § 2.309(f)(1)(iv)-(vi). 
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 Although Proposed Contention 1 is phrased as a challenge to the applicant’s 

Environmental Report (ER), it asserts that state agencies are continuing to gather information 

“to complete Florida’s Power Plant Siting Act process.” The only additional information provided 

in the contention is a general summary of “examples of concerns,” which the Petition portrays 

as issues raised by other entities such as the Florida Department of Environmental Protection.  

The contention does not specify whether these “concerns” from other entities relate to the 

combined license application (and the ER) or instead to Florida’s State Siting Act process.  

Although Pinecrest summarizes these concerns, it does not explain why, even if these concerns 

were considered, it would affect the overall impact assessment in the ER with respect to any of 

these topics; accordingly, the contention does not explain why these concerns would 

necessarily be material to findings that the NRC staff must make in its environmental review of 

the COL application, contrary to 10 C.F.R. § 2.309(f)(1)(iv). 

 Furthermore, the contention does not identify any facts or expert opinion or other 

sources and documents on which Pinecrest intends to rely.  The contention does not reference 

the source of any of the “examples of concerns” but simply attributes them to “the Florida 

Department of Environmental Protection, the South Florida Water Management District, Miami-

Dade County, the City of Miami, and others[.]”  Petition at 7.  The contention does not state the 

specific facts or documents that explained the basis for those concerns; in fact, the contention 

does not even identify which state agency or entity raised each general concern.  Nor does 

Pinecrest provide any facts or expert opinion of its own to explain the nature or environmental 

significance of these concerns.  Accordingly, the contention does not satisfy 10 C.F.R. § 

2.309(f)(1)(v).  Finally, the contention does not identify a genuine dispute with the Application 

regarding a material issue of law or fact.  Although Pinecrest quotes one sentence from the ER, 

it does not specify with which portions of the Application it actually disagrees or even to which 

portions of the Application the “examples of concern” relate.  Moreover, the contention’s vague 

references to “the adequacy of the ground water model” or “the potential for the proposed 
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withdrawals to adversely impact the ecology of Biscayne Bay” without further discussion, fail to 

demonstrate why any portion of the ER analysis of those topics is incorrect.  The summarized 

“examples of concern” are not sufficiently specific to identify a concrete issue for litigation and 

thus do not provide the basis for an admissible contention, contrary to 10 C.F.R. § 

2.309(f)(1)(vi).  See Sacramento Municipal Utility District (Rancho Seco Nuclear Generating 

Station), LBP-93-23, 38 NRC 200, 246 (1993) (“A contention that simply alleges that some 

general, nonspecific matter ought to be considered does not provide the basis for an admissible 

contention.”).  For the foregoing reasons, Proposed Contention 1 is inadmissible. 

 B. PROPOSED CONTENTION 2: 
 
FPL's ER fails to adequately address the potential safety impacts certain of its 
proposed transmission facilities might have on Village emergency operations by 
failing to specifically address how or to what extent they might interfere with law 
enforcement and emergency response communications occurring within 
proposed transmission corridors. 
 

Petition at 8.  The contention states that the “Village of Pinecrest Police Department is located 

on Pinecrest Parkway (U.S. 1) within FPL’s proposed preferred East transmission corridor.”  Id.  

Pinecrest states that “[a]lthough the company’s ER addressed its compliance with Florida laws 

concerning magnetic field exposure, it fails to address the impact a 230kV transmission facility 

across the street from the Police Department will have on emergency communications” and that 

“[g]iven the intensity of urban development in the corridor, FPL should be required to make a 

more meaningful report on impacts on local communication systems.”  Id.   

 Staff Response:  Proposed Contention 2 is inadmissible because it fails to explain why 

this issue is material to the findings that the NRC must make in this proceeding; is unsupported 

by alleged facts or expert opinion; and fails to identify a genuine dispute with the Application 

regarding a material issue of law or fact.  See 10 C.F.R. § 2.309(f)(1)(iv)-(vi). 

 Although the contention asserts an inadequacy in the ER, it claims to be directed at 

“potential safety impacts” of proposed transmission facilities and interference “with law 

enforcement and emergency response communications.”  Although Pinecrest alleges a 
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deficiency in the ER, it does not explain what law or regulation would require this information to 

be in the ER.  Conversely, if the contention is asserting a deficiency in the Application’s safety 

analysis or emergency plan, Pinecrest does not specify what regulation governing safety or 

emergency planning has not been met.  Thus, the Petition fails to explain why the impact of 

transmission facilities on emergency operations would make a difference in a decision whether 

to grant the application.  Therefore, this contention fails to raise an issue that is material to the 

Staff’s determination.  Under either reading, the contention thus fails to meet 10 C.F.R. § 

2.309(f)(1)(iv). 

 The contention also does not identify any facts or expert opinion or other sources and 

documents on which Pinecrest intends to rely.  The contention cites no basis, factual or 

otherwise, for its assertion that the proposed transmission facilities would have the potential to 

interfere with “Village emergency operations” or other “law enforcement or emergency response 

communications,” much less that such interference would have environmental or safety 

significance.   Petition at 8.  The contention refers to “the intensity of urban development” as a 

consideration but does not explain the relationship between such development and the asserted 

impacts to communications systems.   Id.  In determining contention admissibility, a “bald 

assertion that a matter ought to be considered or that a factual dispute exists . . . is not 

sufficient;” rather, “a petitioner must provide documents or other factual information or expert 

opinion that set forth the necessary technical analysis to show why the proffered bases support 

its contention.”  Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage Installation), 

LBP-98-7, 47 NRC 142, 180 (1998) (citing Georgia Institute of Technology (Georgia Tech 

Research Reactor, Atlanta, Georgia), LBP-95-6, 41 NRC 281, 305, vacated in part and 

remanded on other grounds, CLI-95-10, 42 NRC 1, aff’d in part, CLI-95-12, 42 NRC 111 (1995) 

(A petitioner is obligated “to provide the [technical] analyses and expert opinion” or other 

information “showing why its bases support its contention.”)).  Accordingly, the contention does 

not satisfy 10 C.F.R. § 2.309(f)(1)(v).  
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Finally, the contention does not identify a genuine dispute with the Application regarding 

a material issue of law or fact.  Whether Pinecrest’s contention relates to the ER or instead to 

the emergency plan, Pinecrest does not specify which portions of the Application it believes are 

deficient.   Nor does Pinecrest explain what it means by “the intensity of urban development” or 

in what way such development would affect the likelihood of impacts to communication systems.  

A non-specific statement that “FPL should be required to make a more meaningful report on 

impacts on local communication” fails to describe what information is missing or what likely 

impacts are being alleged, and thus does not identify why the ER (or any other portion of the 

Application, such as the emergency plan) is inadequate for not including such an analysis.  See 

Nuclear Management Co. (Monticello Nuclear Generating Plant), LBP-05-31, 62 NRC 735, 748-

49 (2005) (“‘Materiality’ requires that the petitioner show why the alleged error or omission is of 

possible significance to the result of the proceeding.  This means that there must be some 

significant link between the claimed deficiency and either health and safety of the public, or the 

environment”).  The contention does not articulate a concrete, material dispute for litigation and 

thus does not provide the basis for an admissible contention, contrary to 10 C.F.R. § 

2.309(f)(1)(vi).  See Rancho Seco, LBP-93-23, 38 NRC at 246.  For the foregoing reasons, 

Proposed Contention 2 is inadmissible. 

 C. PROPOSED CONTENTION 3: 
 

FPL's proposed East Corridor for associated 230kV transmission facilities has an 
economic impact on the Village of Pinecrest which is out of proportion with any 
benefit the proposed Turkey Point Units 6 & 7 and all associated facilities might 
have for the Village and its residents. 

 
Petition at 8.  This contention states that “[s]iting of the proposed East transmission corridor will 

have a critical negative socio-economic impact on the Village of Pinecrest.”  Id. at 9.  Pinecrest 

states that the proposed line “runs along the entire northern border of the Village, which is also 

the only commercial zone in the Village,” a zone that “currently accounts for 13 percent of the 

Village’s general revenue, an amount that the Village hopes to increase through further 



- 15 - 

development of the zone.”  Id.  Pinecrest notes that the proposed transmission line “may prove 

inconsistent with those redevelopment efforts.”  Id.  Pinecrest also asserts that the corridor is 

“the major transportation route for all of south Miami-Dade” and that “[f]ailure to upgrade and 

improve this transportation corridor will hamper promotion of the economic health of the Village 

and south Miami-Dade County by impeding proposed upgrades in the busway and extension of 

rail transit.”  Id. 

Staff Response:  Proposed Contention 3 is inadmissible because it fails to explain why 

this issue is material to the findings that the NRC must make in this proceeding; is unsupported 

by alleged facts or expert opinion; and fails to identify a genuine dispute with the Application 

regarding a material issue of law or fact.  See 10 C.F.R. § 2.309(f)(1)(iv)-(vi). 

Proposed Contention 3 asserts that the location of one of the anticipated transmission 

line corridors “will have a critical negative socio-economic impact” on Pinecrest.  It mentions that 

the corridor would run adjacent to Pinecrest’s commercial zone, which Pinecrest hopes to 

further develop, and that the corridor is also a “major transit and transportation route.”  Petition 

at 9.  However, Pinecrest has not explained in what way any potential inconsistencies with its 

redevelopment plans (or with other possible transit upgrades in the vicinity of the proposed 

corridor) are material to the findings the NRC staff must make with respect to the COL 

application.  The contention thus fails to meet 10 C.F.R. § 2.309(f)(1)(iv). 

The contention also does not identify any facts or expert opinion or other sources and 

documents on which Pinecrest intends to rely.  Although the contention asserts that the 

transmission facility “may prove inconsistent” with redevelopment efforts, it does not explain 

what the asserted inconsistencies would be or what the associated impacts would be to 

Pinecrest.  Petition at 9.  Without such an explanation, Pinecrest provides no basis for its 

assertion that the “economic impact on the Village of Pinecrest” is “out of proportion” to the 

benefits.  The contention cites no specific support for the claim that the proposed transmission 

line corridor would adversely affect its existing commercial zone, and it identifies no specific 
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“redevelopment efforts” or “proposed upgrades” to transit routes with which the transmission line 

corridor would conflict, nor why it would “hamper promotion of the economic health of the 

Village[.]”  Id.  As previous NRC cases have established, a “bald assertion that a matter ought to 

be considered or that a factual dispute exists . . . is not sufficient;” rather, “a petitioner must 

provide documents or other factual information or expert opinion that set forth the necessary 

technical analysis to show why the proffered bases support its contention.”  PFS, LBP-98-7, 47 

NRC at 180.  Accordingly, the contention does not satisfy 10 C.F.R. § 2.309(f)(1)(v). 

Finally, the contention does not identify a genuine dispute with the Application regarding 

a material issue of law or fact.  The contention is not directed at any particular part of the 

Application.  In contrast to Proposed Contentions 1 and 2, which asserted inadequacies in the 

ER, Proposed Contention 3 does not reference or challenge any particular portion of (or 

statement from) the Application.  The contention does not cite or clearly dispute any analysis or 

conclusion in the Application, including the ER’s analysis of the socioeconomic impacts of 

construction (see, e.g., ER Chapter 4).  The contention does not identify a concrete issue for 

litigation and thus does not provide the basis for an admissible contention, contrary to 10 C.F.R. 

§ 2.309(f)(1)(vi).  See Rancho Seco, LBP-93-23, 38 NRC at 246.  For the foregoing reasons, 

Proposed Contention 3 is inadmissible. 

For the reasons explained above, although it has demonstrated standing, Pinecrest has 

failed to proffer at least one admissible contention.  Therefore, the Board should deny its 

request to intervene as a party pursuant to 10 C.F.R. § 2.309. 

IV. PINECREST’S ALTERNATIVE REQUEST TO PARTICIPATE UNDER § 2.315(c)      

Pinecrest’s petition states that in the event its contentions are found inadmissible and it 

is not admitted as a party under 10 C.F.R. § 2.309, it requests permission to participate in the 

proceedings as a non-party local government, as provided for in 10 C.F.R. § 2.315.  Petition at 

9.  As the Petition notes, 10 C.F.R. § 2.315(c) provides that: 
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The presiding officer will afford an interested ... local governmental body (county, 
municipality or other subdivision)... which has not been admitted as a party under § 
2.309, a reasonable opportunity to participate in a hearing. Each ...local governmental 
body ... shall, in its request to participate in a hearing, each designate a single 
representative for the hearing. The representative shall be permitted to introduce 
evidence, interrogate witnesses where cross-examination by the parties is permitted, 
advise the Commission without requiring the representative to take a position with 
respect to the issue, file proposed findings in those proceedings where findings are 
permitted, and petition for review by the Commission under § 2.341 with respect to the 
admitted contentions. 
 

Particularly in light of Pinecrest’s location within 20 miles of the proposed new units, and 

its stated concerns regarding the safety of its residents and the environmental impacts of the 

proposed action, see Petition at 3 and discussion of standing in Section II, supra, the Staff 

agrees that Pinecrest has sufficiently described its interest in the proposed action as an 

interested local governmental body as contemplated by § 2.315(c).  Accordingly, if the Board 

grants the petition of at least one of the other present petitioners in this proceeding such that 

there is a contested hearing before the Board, and Pinecrest believes that it has sufficient 

interest to participate in this proceeding pursuant to § 2.315(c), the Staff would not object to its 

request to participate to the extent authorized by that regulation.2 

CONCLUSION 

In view of the foregoing, the Village of Pinecrest has demonstrated standing to intervene 

in this proceeding but has failed to submit at least one admissible contention.  Therefore, 

pursuant to 10 C.F.R. § 2.309(a), Pinecrest should not be admitted as a party to the proceeding.  

However, if another petitioner’s petition is granted such that there is a contested hearing before 

the Board, the Staff would not object to Pinecrest’s participation in the contested proceeding as 

an interested local governmental body pursuant to the provisions of § 2.315(c). 

                                                 

2 An interested governmental entity “[cannot] participate absent the [Licensing] Board’s approval 
of an independent, valid petition for review and request for hearing that [was] filed pursuant to 10 C.F.R. 
[§ 2.309].” See Yankee Atomic Electric Company (Yankee Nuclear Power Station), CLI-98-21, 48 NRC 
185, 202 n.5 (1998). 
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Respectfully submitted, 
 

/Signed (electronically) by/ 
Patrick A. Moulding 
Counsel for NRC Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O-15 D21 
Washington, D.C. 20555-0001 
(301) 415-2549 
(301) 415-3725 fax 
Patrick.Moulding@nrc.gov 
 
 
Executed in Accord with 10 C.F.R. § 2.304(d) 
Sarah W. Price 
Russell E. Chazell 
Counsel for NRC Staff 
U.S. Nuclear Regulatory Commission 
Mail Stop O-15 D21 
Washington, D.C. 20555-0001 
(301) 415-2047 / (301) 415-5003 
(301) 415-3725 (fax) 
Sarah.Price@nrc.gov 
Russell.Chazell@nrc.gov 

 
 
 
 
Dated at Rockville, Maryland 
this 10th day of September, 2010 
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