September 2, 2010

EA-10-154

Mr. Bill Witts, CHMM

Vice President, Consulting/Technical Services
Environmental Operations, Inc.

1530 South Second Street; Suite 200

St. Louis, Missouri 63104-4500

SUBJECT: EXERCISE OF ENFORCEMENT DISCRETION — SHIVELY GEOTECHNICAL;
DIVISION OF ENVIRONMENTAL OPERATIONS, INC.

On July 29 and 30, 2010, with continuing review through August 4, 2010, a U.S. Nuclear Regulatory
Commission (NRC) inspector conducted a special inspection at the Shively Geotechnical, a Division
of Environmental Operations, Inc. (Shively Geotechnical) facilities in Fairview Heights, lllinois and
St. Louis, Missouri (Inspection Report No. 030-33719/2010-001[DNMS]). The continuing NRC
review was related to the regulatory status of a device containing a nominal 12 millicuries of cobalt-
57. The inspection findings were discussed with you and members of your staff during a telephonic
exit meeting on August 4, 2010.

The Energy Policy Act of 2005 (EPAct) expanded the definition of byproduct material to include
naturally occurring and accelerator-produced radioactive materials (NARM) and placed the material
under the NRC jurisdiction. In accordance with the EPAct, the NRC issued a waiver on

August 31, 2005, allowing the continued use and possession of NARM while the NRC developed a
regulatory framework for the regulation of the new byproduct material. On October 1, 2007, the
NRC published a Federal Register Notice (FRN) informing licensees of amendments to the NRC’s
regulation regarding the possession and use of NARM. On March 12, 2008, the NRC published a
FRN that provided advance notification that on September 30, 2008, the Commission will terminate
the time-limited waivers for several non-agreement states, including the State of Missouri. It also
stated, in part, that users of NARM in Missouri will be required to submit a license amendment for
the new byproduct material within 6 months from the date the waiver is terminated, that is March
30, 2009.

Based on the above, the NRC has determined that a violation of NRC requirements occurred.
Specifically, Shively Geotechnical possessed a cobalt-57 source containing a nominal activity of
12 millicuries in a device and had not requested an NRC license to possess and use the material
prior to July 29, 2010, about 16 months after the March 30, 2009, deadline. The violation occurred
because Shively Geotechnical’'s senior management was not aware that the company possessed
the cobalt-57 source until July 2010. The licensee committed to submit an amendment to the
licensee within 30 days of the telephonic exit meeting. On August 27, 2010, you submitted your
amendment request, which is under NRC review.
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The violation was evaluated in accordance with the NRC Enforcement Policy. The current
Enforcement Policy is included on the NRC’s website at: http://www.nrc.gov/about-nrc/
regulatory/enforcement/enforce-pol.html. The possession of this type and quantity of radioactive
material not authorized on an NRC license is normally characterized as a Severity Level |V violation
in accordance with the NRC Enforcement Policy. Notwithstanding Title 10 Code of Federal
Regulations (CFR) 30.3(c)(3), it is recognized that some entities may not have been aware of the
new regulatory requirements or did not recognize that they possessed such regulated radioactive
material. After considering the information developed during the special inspection, the NRC has
determined that enforcement discretion, in accordance with Enforcement Guidance Memorandum
09-004, is warranted and will not issue a violation for failure to submit an amendment to the NRC
license on or before March 30, 2009, to authorize NARM activities.

In accordance with 10 CFR 2.390 of the NRC's "Rules of Practice," a copy of this letter and your
response, if you choose to provide one, will be made available electronically for public inspection in
the NRC Public Document Room or from the NRC's Agencywide Documents Access and
Management System (ADAMS), accessible from the NRC website at: http://www.nrc.gov/reading-
rm/adams.html. To the extent possible, your response should not include any personal privacy,
proprietary, or safeguards information so that it can be made available to the public without
redaction.

If you have any questions concerning this matter, please contact Tamara E. Bloomer of my staff at
630-829-9627.

Sincerely,

/RA/

Patrick L Louden, Acting Director
Division of Nuclear Materials Safety

Docket No. 030-33719
License No. 24-26620-01
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