August 30, 2010

David E. Sexton

Chief Nuclear Officer and Vice President of Operations
Louisiana Energy Services, LLC

PO Box 1789

Eunice, NM 88231

Dear Mr. Sexton:

Louisiana Energy Services, LLC (LES), by letter dated July 28, 2010 (LES July 28, 2010 Letter),
to the Executive Director for Operations for the U.S. Nuclear Regulatory Commission (NRC),
stated its intent not to appeal the May 28, 2010, denial by the Director of the Office of Nuclear
Material Safety and Safeguards (NMSS) (Staff Denial)' of the April 16, 2010, backfit claim?. The
purpose of your letter was to “provide some clarifications and perspectives on this matter in the
interest of ensuring the accuracy of our docket and improving the regulatory process.” Your
letter divided the respective issues into three categories: (i) “Backfitting Standard,” (ii) “Scope of
Support Equipment within IROFS Boundaries,” and (iii) “Miscellaneous.” In the remainder of
this letter, | address each of these categories separately.

Backfitting Standard

Regarding the first matter, you assert that the NRC staff (staff) erroneously rejected LES’
backfitting claim by applying an “overly restrictive standard for evaluating [such a] claim....”
LES July 28, 2010, letter, p.4. As the basis for your assertion, you further state that the staff's
decision was based upon an erroneous understanding of the point in time at which backfit
protections in Title 10 of the Code of Federal Regulations (10 CFR), Section 70.76 became
effective for the LES application, which you state was at the time the staff issued its Safety
Evaluation Report (SER) approving LES’ Integrated Safety Analysis (ISA) Summary and
description of items relied on for safety (IROFS). LES July 28, 2010 letter, at pp.4-5.

Upon review of this matter, the staff’s position was not based upon the staff’s belief that LES
had no backfitting protection upon issuance of the staff's SER. The staff agrees that, under

§ 70.76, LES was accorded backfit protection to the information contained in the staff's SER
upon issuance of the SER in June 2005. Rather, the LES backfit claim failed to demonstrate
LES’ assertion that the staff's SER approved the detailed IROFS boundary descriptions for
IROFS C6 or 38. The information that LES submitted to the NRC, which formed the basis for
the staff’'s SER, was only preliminary and did not contain any reference to, or discussion of, the
operator’s day-to-day reliance upon the software-intermediated readout. It was only in the
detailed boundary descriptions and the implementing procedures provided to the NRC for the
operational readiness review, which began in January 2010, after the issuance of the SER that

! May 28, 2010, Letter from C. Haney, Director, NMSS, to D. Sexton, Chief Nuclear Officer and Vice
President of Operations, LES.

2 LES’ Backfit Claim concerning Definition of Boundaries for Administrative Control IROFS (Items Relied
on for Safety) (April 16, 2010); as supplemented by LES’s Supplemental Information for Backfit Claim
(May 4, 2010).
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LES described, for the first time, the operator’s day-to-day reliance upon the software-
intermediated readout. Thus, LES was accorded full backfitting protection under § 70.76 at
issuance of the staff’'s SER; however, LES’ backfitting protection extended only as far as the
information which LES submitted to the NRC up to the issuance of the SER and did not extend
to information submitted afterward. As your letter reflects, and which the Staff’s Denial
discussed in greater detail, the staff's SER only approved the “Summary and description of
IROFS” (emphasis added); this information did not mention the operator’s day-to-day reliance
upon the software-intermediated readout. Accordingly, | do not agree with your view that the
Staff Denial was based upon an erroneous understanding of the time that LES’ backfitting
protection began.

Scope of Support Equipment within IROFS Boundaries

As to your second matter, you also claim that the staff’s “definition of ‘relied upon’ does not have
a proper regulatory basis.” LES July 28, 2010 letter, p.5. As the Staff Denial stated, the term
“relied upon” should be used in the ordinary meaning of this phrase, which is consistent with the
staff’s regulatory practices in other areas. Staff Denial, Enclosure, p.8.> You take the position
that the proper definition is the one “accepted by the NRC (as documented in the SER at pages
3-50)...that the IROFS boundaries would include ‘each support system and component
necessary to ensure that the IROFS is capable of performing its specified safety function.” LES
July 28, 2010 letter, p. 5.

This argument, not raised in LES’ original backfit claim, simply shifts the focus of the debate to a
different phrase: “necessary to ensure the IROFS is capable of performing its specified safety
function.” Neither LES’ original backfit claim nor your July 28, 2010, letter points to any further
staff or LES explanation of the phrase, “necessary to ensure the IROFS is capable.” In the
staff’s view, the phrase has the same meaning as “relied upon.” The “necessary to ensure the
IROFS is capable” terminology is consistent with the staff’s long-standing historical practice in
reactor regulation that, if the final safety analysis report (FSAR) describes a particular function
or mode of operation for a system, structure or component (SSC) (in either normal operation or
during an accident), then the actual function or operation of that SSC during that operation or
event should be consistent with the FSAR description. Furthermore, | note that a condition or
operation inconsistent with the FSAR description may have to be reported to the NRC under
10 CFR 50.72 or 10 CFR 50.73. Inasmuch as there is no further documentation available to
explain the meaning of the phrase, “necessary to ensure the IROFS is capable...,” | do not
believe that the staff would have come to any different conclusion had LES specifically raised
this issue in its original backfit claim.

Also, | do not agree with the analogy of a “vegetation control” IROFS to an associated lawn
height limitation resulting in a requirement that a lawnmower be safety grade. LES July 28,
2010 letter, pp. 5-6. The analogy fails to acknowledge key aspects of the IROFS 38 situation
where LES initially stated that the operator would monitor a readout and manually adjust
settings when needed; explicitly stated that it would not initiate any adjustments that would be
automatically controlled by a software intermediated process; and subsequently informed the
NRC, after the fact, that its operator procedures call for the operator to use an automatic,

® The staff's reliance upon the “ordinary meaning” of the phrase “relied upon” is necessitated by the fact
that 10 CFR Part 70 does not supply a definition of this phrase, either by itself or as part of the definition
of “items relied upon for safety,” nor did the statement of considerations for the rulemaking first adopting
the latter term contain any discussion that directly addresses the meaning of this term. See 65 FR 56211,
56218-19 (September 18, 2000).
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software-intermediated controller, but to constantly monitor the readout and manually intercede
if the automatic controller failed to keep the proper setting. In short, there was no change in the
staff position when the staff reviewed LES’ detailed description during the readiness review
which, for the first time, described a process for controlling canister overfill which requires
operator override of an automated, software-intermediated process. | also note that License
Condition 20 requires LES to obtain approval by the Commission prior to initiating such process
changes.

Miscellaneous

Finally, you disagree with the staff’s statement in its denial that LES has not provided any
evidence to support a finding of a new or changed staff position. You indicate that LES’ original
backfit claim referenced the affidavits of several LES officials, and that these affidavits should
have been taken into account in the staff's decision as a matter of sound regulatory practice.

| agree with your general assertion that good regulatory practices would require the NRC to
evaluate the information in these LES affidavits when it resolved LES’ original backfit claim.
However, based upon my review, the staff did consider those affidavits. The staff ultimately
dismissed the LES affidavits as evidence of a change in NRC’s position on the intended nature
and scope of the staff’'s approval of LES’ ISA Summary and the IROFS Boundary Description
Procedure. See Staff Denial, Enclosure, pp.10-14. As the staff stated on p.11 of the enclosure
to its Denial, the affidavits submitted by LES:

[Flocus solely on the content of LES’s [sic] representations to the NRC — which
the staff does not dispute. In the staff’s view, the real issue to be determined....is
the staff’s understanding and interpretation at the time the staff reviewed and
approved LES’s [sic] ISA Summary and the IROFS Boundary
Procedure....(emphasis in original).

Thus, the staff considered the affidavits of the various LES officials and concluded that they are,
at most, post hoc explanations of what LES officials had in mind when LES submitted its ISA
Summary and the IROFS Boundary Description Procedure. Furthermore, the staff’s position
remains consistent and unchanged as shown by the staff documents developed prior to
issuance of its Materials License in 2006. These staff documents, which include staff requests
for additional information, staff letters, and final SER statements, are best understood in light of
LES’ statements made contemporaneous to the issuance of these staff documents, as opposed
to LES’ current statements that are now made several years after the fact. This is crucial,
inasmuch as a backfitting claim focuses on the NRC’s position or interpretation. Given the
categorical nature of the staff’'s response, | do not believe that a detailed discussion of each
affidavit would have provided LES with any greater insight into the staff’'s well-documented basis
for rejecting the affidavits offered as support for LES’ backfitting claim.

As a final note, | want to assure you that | share your desire for continued improvement in our
regulatory process by working with the nuclear industry and other stakeholders to address,
among other things, generic issues and by improving communications to identify and resolve
safety and environmental issues as early as possible in the construction and licensing process.

In accordance with 10 CFR 2.390 of the NRC’s “Rules of Practice for Domestic Licensing
Proceedings and Issuance of Orders,” a copy of this letter will be available electronically for
public inspection in the NRC Public Document Room or from the Publicly Available Records
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component of NRC’s Agencywide Documents Access and Management System (ADAMS).
ADAMS is accessible from the NRC Web site at http://www.nrc.gov/reading-rm/adams.html.

If you have any questions regarding this letter, please contact Mr. Brian Smith, Chief, Uranium
Enrichment Branch, at 301-492-3137 or via e-mail to brian.smith@nrc.gov.

Docket No.: 70-3103
License No.: SNM-2010

cc: (via e-mail):

William Szymanski/DOE
Gary Don Reagan/Hobbs
Cindy Padilla/NMED

Glen Hackler/Andrews
Gary Schubert/Lea County
Michael Marriotte/NIRS
Jon Goldstein/NMED
Tannis Fox/NMED
Lindsay Lovejoy/NIRS

Sincerely,

/RA/ D. Dorman for

Catherine Haney, Director
Office of Nuclear Material Safety

and Safeguards

Alton Dunn/Jal
Daniel Stenger/H&H
Betty Rickman/Tatum
Matt White/Eunice
Richard Ratliff/Texas
C. O’Claire/Ohio
Joseph Malherek/PC
Gary King/NMAG
Clint Williamson/LES

Gregory Smith/LES
David Trujillo/Lovington
David Sexton/LES
John Parker/NMED
Lee Cheney/CNIC
Roger Mulder/Texas
Ron Curry/NMED

Glen Smith/NMAG
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