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CERTIFICATE AS TO PARTIES, RULINGS AND RELATED CASES

In accordance with Circuit Rule 28(a)(1), respondents United States Nuclear
Regulatory Commission and the United States of America (“Respondents”) submit
this Certificate as to parties, rulings and related cases. |

(A) Parties, Intervenors and Amici in No. 10-1022 and related cases

The petitioner is Honeywell International Inc. Respondents are United

States Nuclear Regulatory Commission and the United States of America.

There are no intervenors or amici.

(B) Rulings Under Review

Honeywell has petitioned for review of a decision by the United States

Nuclear Regulatory Commission dated December 11, 2009 in Docket No.

40-3392 (App. 449). The decision relates to Honeywell’s Materials License

No. SUB-526 for its Metropolis Works Facility. That decision denied

Honeywell an amendment to its materials license exempting it from

financial assurance requirements for decommissioning stated in 10 C.F.R.

Part 30, Appendix C (App. 449).

(C) Related Cases

There are no related cases.
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JURISDICTIONAL STATEMENT

Honeywell International Inc. (“Honeywell”) petitions for review of a
discretionary degision of the Nuclear Regulatory Commission (“NRC”)
denying Honeywell a license amendment exempting its Metropolis Works
facility (“Metropolis™) from the financial assurance requirements of 10
C.F.R. §40.36 and 10 C.F.R. Part 30, Appendix C, § II.A.1. NRC financial
assurance regulations assure that NRC licensees authorized to possess and
use radioactive materials have sufficient funds on hand to cover the cost of
decommissioning radioactively contaminated facilities when needed.

The exemption denial was issued on December 11, 2009 by the NRC
Director of the Division of Fuel Safety and Safeguards, Office of the Nuclear
Material Safety and Safeguards (“NMSS”), under authority delegated by the
Commission.! The Director’s decision constitutes final agency action.

As directed by this Court’s Order of June 9, 2010, this brief addresses
jurisdiction in full in the Argument section below. In short, this Court has
subject matter jurisdiction under the Hobbs Act, 28 U.S.C. § 2342, to review
NRC’s final decision denying this exemption. The exemption was sought

and denied as an amendment to Honeywell’s license, and denial of a license

' See generally 10 C.F.R. § 1.42. Licensing responsibilities for facilities
such as Metropolis are delegated down to the Division level by means of
internal agency memoranda.
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amendment is one of the specific licensing actions that triggers Hobbs Act
jurisdiction under Section 189 of the Atomic Energy Act, 42 us.C. § 2239.°
The petition for review was filed within sixty days df NRC'’s final decision.
See 28 U.S.C. § 2344. As discussed in detail below, however, this case is
moot. The one-year period for which Honeywell sought and was denied an‘
exemption expired on May 10, 2010, and Honeywell has not sought a new
exemption. No effective judicial relief is available.

STATEMENT OF ISSUES PRESENTED FOR REVIEW

1. Whether this case is moot because the period for which Honeywell
sought and was denied an exemption has expired, where Honeywell has not
sought a new exemption and no effective relief can be granted.

2. Whefher NRC effected a change in agency policy, triggering
rulemaking requirements in 5 U.S.C. § 553, by granting Honeywell
exemptions in 2007 and 2008 from the tangible net worth® requirement of
NRC’s financial assurance regulations, but denying an exemption in 2009,

where the factual basis for the exemption had changed significantly, i.e.,

2 As discussed below, this means that this Court need not decide whether
stand-alone exemptions are reviewable directly in the courts of appeals. See

Brodsky v. NRC, 578 F.3d 175 (2d Cir. 2009).

> Tangible net worth is generally defined as “net worth minus intangibles

such as goodwill and rights to patents or royalties.” See, e.g., 30 C.F.R.

§ 800.23(a). '
: 2



where Honeywell’s tangible net worth of $70 million in 2006 had declined to
negative $1.451 billion in 2007, and declined further to negative $5.265
billion in 2008.*
STATEMENT OF THE CASE

Honeywell holds a Source Materials License issued by NRC, which
enables Honeywell to operate a uranium hexafluoride (UF¢) conversion
facility at Metropolis, Illinois. Like other NRC licensees authorized to
possess and use above-threshold amounts of licensed source material,
Honeywell must comply with the financial assurance requirements of 10
C.F.R. § 40.36 (“Financial Assurance and Recordkeeping for
- Decommissioning’). One of these requirements is that a licensee using a
“self-guarantee” mefhod of financial assurance must have a tangible net |
worth at least ten times greater than t};e current decommissioning cost
estimate. See 10 C.F.R. Part 30, App. C, § [1.A.1.

Honeywell has certified to NRC that its current decommissioning cost
estimate for Metropolis is $156 million, thus requiring a minimum tangible
net worth of at least $1.56 billion to comply with this 10-to-1 ratio.

Honeywell advised NRC, however, that it had a negative tangible net worth

* We note that Honeywell has broken this into two issues. Analytically,
however, we believe that the two are the same because the alleged
unexplained reversal in settled policy gives rise to “notice-and-comment”
rulemaking requirements.
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of $5.265 billion as of December 31, 2008, and sought an exemption in 2009
from the tangible net worth requirement. Honeywell had earlier sought
similar exemptions for 2007 and 2008, which NRC had granted, based on a
2006 tangiBle net worth of $70 million and a 2007 tangible net worth of
negative $1.451 billion.

Given the continuing and precipitous decline in Honeywell’s tangible
net worth, NRC denied a third exemption for 2009, requiring Honeywell to
comply with the NRC financial assurance rule by one of the financial
instruments listed in 10 C.F.R. § 40.36(¢) other than a self-guarantee (e.g.,
surety bond, letter of credit, etc.). NRC’s initial exemption approval in 2007
had cautioned Honeywell that the exemption would expire in one year and
that Honeywell’s financial condition would be reviewed again “to allow
reconsideration of the basis for the exemption in the future.” (App. 266, 450)
This exemption was extended for one year in 2008. (App. 311, 450)

Based upon its review in 2009, NRC determined that further leniency
by a third annual exemption from its financial assurance rules was not
justified. Further, though Honeywell asked NRC to consider new financial
assurance standards currently under NRC review in pending rulemaking,

NRC determined that Honeywell would not have met those proposed



requirements, eifher. NRC denied the exemption on December 11, 2009
(App. 449-51), and Honeywell timely sought review in this Court.
STATEMENT OF THE FACTS
I. Honeywell’s Metropolis facility falls under NRC’s financial

assurance rules to assure the availability of decommissioning
funds when needed.

A. Honeywell has certified to NRC a decommissioning cost
for Metropolis of $156 million.

Honeywell holds Source Materials License No. SUB-526, which is a
1»0 C.F.R. Part 40 license last renewed by the NRC in 2007. Under this
license, Honeywell operates its Metropolis, Illinois facility, formerly owned
by Allied Signal. Metropolis provides conversion services for the
commercial nuclear power industry as part of the nuclear fuel cycle.
Specifically, this plant converts natural uranium in the form of ore
concentrafes known as “yellowcake,” which is mainly U;Os, to chemical
intermediate compounds and ultimately to uranium hexafluoride (UF;) by
what is called the. fluoride volatility process. The UF¢ product is used as the
feed material for uranium enrichment plants. (App. 257)

Initial operations at the site were authorized by Source Material
License No. C-4493 issued in1958; it authorized possession and use of
source material for the production of UFs. (App. 258) In 2005, Honeywell

requested that its license be renewed until June 30, 2015. See 10 C.F.R.
5



§ 40.42(a). NRC granted the license renewal on May 11, 2007. (App. 242-
250) Honeywell has certified to NRC that it would cost $156 million to
decommission the 1000-acre complex. (App. 258, 263)

B. A decommissioning funding mechanism is in place for
the Metropolis facility.

When Honeywell decides to cease NRC-licensed activities at
Metropolis, it will be required to submit a decommissioning plan in
accordance with 10 C.F.R. §'40.42. The goal of decommissioning is to
remove a facility or site safely from service, and to reduce residual
radioactivity to a level that permits either release of the property for
" unrestricted use or release under restricted conditions,’ followed by
termination of the NRC license.

Under 10 C.F.R. §§ 40.36(a) and (d), NRC requires licensees,
like Honeywell, who are authorized to possess licensed source material
beyond a regulatory threshold amount, to submit a Decommissioning

Funding Plan far in advance of submitting the actual plans for

> “Unrestricted use” means that, “from a radiological standpoint, no hazards

exist at the site, the license can be terminated, and the site can be considered
an unrestricted area.” 53 Fed. Reg. 24018, 24020 (June 27, 1988). In
practical terms, “the objective of decommissioning is to reduce residual
radioactivity in structures, soils, groundwater, and other media at the site so
that the concentration of each radionuclide that could contribute to residual
radioactivity is indistinguishable from the background radiation
concentration for that nuclide.” 62 Fed. Reg. 39059 (July 21, 1997). See
generally 10 C.F.R. §§ 20.1402 and 20.1403(a).
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decommissioning. This Plan includes a periodically-adjusted cost estimate
as well as the method for assuring that sufficient funds will be available
when needed. The licensee must certify thét the amount assured for
decommissioning meets or exceeds estimated decommissioning costs. See
10 C.F.R. § 40.36(d).

Honeywell provided NRC with a Decommissioﬁing Funding Plan,
including a site-speciﬁc.reclamation cost estimate and a financial assurance
mechanism, as part of its 2005 Metropolis license renewal application.
(App. 259) NRC staff issued an Environmental Assessment addressing the
environmental impacts of renewal (App. 242), as well as a Technical
Evaluation Report, which evaluated safety aspects. This analysis evaluated,
inter alia, Honeywell’s compliance with requirements for site
decommissioning, including financial-assurance compliance. At that time,
Honeywell relied on a self-guarantee to provide such financial assurance.
(App. 263-68)

II. NRC’s regulatory program for decommissioning licensed
facilities includes financial assurance rules.

A. NRC’s financial assurance rules assure availability of
sufficient funds to complete decommissioning.

In 1978, the newly-created NRC set about to overhaul its

“requirements for decommissioning licensed facilities. See 43 Fed. Reg.



10370 (Mar. 13, 1978). NRC was concerned that “[p]resent regulatory
requirements and guidance are not specific enough in many critical areas,”
including financial assurance of funds necessary to complete facility
decommissioning. 46 Fed. Reg. 11667 (Feb. 10, 1981). Following lengthy
technical and environmental studies, NRC instituted rulemaking on the
technical and financial criteria for decommissioning licensed facilities. See
50 Fed. Reg. 5600 (Feb. 11, 1985). Financial assurance rules to assure that
licensees would be financially capable of completing decommissioning
became an integral part of the final rules. See generally 53 Fed. Reg. at
24037-38.

Among all decommissioning topics considered, NRC found that “the
regulatory approach for assuring funds for decommissioning had been
particularly difficult to resolve.” Id. at 24032. As NRC explained:

Although decommissioning is not an imminent health and

safety problem, the nuclear industry is maturing, in that nuclear

facilities have been operating for a number of years, and the

number and complexity of facilities that will require

decommissioning is expected to increase in the near future.

Inadequate or untimely consideration of decommissioning,

specifically in the areas of planning and financial assurance,

could result in significant adverse health, safety and

environmental impacts.

Id. at 24019 (emphasis added). See id. at 24033 (“adequate funds [must be]

available so that decommissioning can be carried out in a safe and timely



manner and that lack of funds does not result in delays that may cause
potential health and safety problems”).® Currently, fourteen NRC materials
licensees (excluding Honeywell) comply with NRC financial assurance rules
by means of a self-guarantee.”

NRC duly considered the particular circumstances of materials
licensees, including a suggestion that NRC adopt a “case-by-case” financial
test rather than broadly-applicable rules. See 53 Fed. Reg. at 24034-38.
NRC declined the suggested ad hoc approach, however, “because of the
potential for changing licensee financial conditions and the fairly lengthy
time period involved before decommissioning would take place,” plus
concerns over “additional staff time [that] could be necessary to monitor the
financial status of a number of licensees.” Id. at 24035.

B. NRC'’s financial assurance rules include various options,
including self-guarantee funding.

Under original financial assurance rules, private licensees could

assure decommissioning funding through prepayment of the applicable

6 See also 73 Fed. Reg. 3812, 3813 (Jan. 22, 2008) (financial assurance
rules were “designed to ensure that licensee funds would be available when
needed to complete safe and timely decommissioning” and are “part of
NRC's overall strategy to maintain public health and safety”).

7 only larger-facility licensees whose decommissioning cost is likely to
exceed a threshold amount are “required to submit a decommissioning
funding plan containing a cost estimate specific to those larger facilities.”
53 Fed. Reg. at 24035. See 10 C.F.R. § 40.36(a).
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decommissioning costs, a guarantee to pay the decommissioning costs
issued by the licensee or a qualified third party, or an external sinking fund.
See 53 Fed. Reg. at 24036.

Currently-accepted financial assurance mechanisms for non-
governmental licensees include prepayment, an external sinking fund,
security deposits, surety bond, letter or line of credit, parent-company
guarantee and, what is relevant in this case, licensee self-guarantee. See 10
C.F.R. § 40.36(¢). The self-guarantee method by which licensees
demonstrate adequate financial capacity internally, through their own
resources, requires them to submit and pass annual financial tests contained |
in Appendices A, C, D and E of 10 C.F.R. Part 30.

NRC established the self-guarantee funding mechanism in 1993. See
generally 58 Fed. Reg. 68726 (Dec. 29, 1993). The objective was “to reduce
the licensee's cost burden” in annual fees for letters of credit, surety bonds,
aﬁd other forms of third-party financial assurance, but “without causing
adverse effects on public health and safety.” /d.

The proposed criteria for corporate self-guarantee included financial
criteria in much the form as NRC finally adopted, except for a proposed
requirement of “tangiblé net worth of at least $1 billion.” Id. at 68726.

Many commenters “questioned the need for the financial criteria to be so
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stringent” (id. at 68727), and NRC did drop the initially-proposed billion-
dollar tangible net worth criterion. At the same time, NRC noted that
tangible net worth would nonetheless still be an “important factor” in the
requirements for self-guarantee. Thus, while dropping the $1 billion net
worth requirement, NRC retained the requirement that licensees have
tangible net worth at least 10 times the decommissioning costs to qualify for
self-guarantee. Id. at 68728.

NRC was deliberately conservative in adopting net worth and bond
rating requirements for its new self-guarantee rule:

This is the first instance in which self-guarantee is being

allowed under the Commission's decommissioning regulations.

The Commission prefers that the more conservative criteria be

used. At some future time, when the Commission has gained

some experience with self-guarantee, it may consider an

appropriate revision of the financial criteria.
Id. The current version of this rule that applies to major bond-issuing
corporations, which, like Honeywell, wish to rely on a self-guarantee
mechanism, states that “a guarantee of funds by the applicant or licensee for
decommissioning costs based on a financial test may be used if the
guarantee and test are as contained in appendix C to part 30.” 10 C.F.R. §
40.36(e)(2). Appendix C to Part 30 (“Criteria Relating to Use of Financial

Tests and Self Guarantees for Providing Reasonable Assurance of Funds for

Decommissioning”) includes a generic Financial Test in Section II. One
11



criterion of that test requires the license to have “tangible net worth at least
10 times” the estimated decommissioning cost (or aggregate cost for
licensees with multiple licenses). See 10 C.F.R. Part 30, App. C, § IL.A.1.

| C. NRC is now considering in pending rulemaking whether

and on what terms to allow licensees to count intangible
assets toward net worth to comply with Appendix C.

NRC again proposed amendments to its decommissioning rules
in 2008. Its principal objective was to “reduce the likelihood that any
current operating facility will become a legacy site,” defined as “a
facility that is in decommissioning status with complex issues and an
owner who cannot complete the decommissioning work for technical
or financial reasons.” 73 Fed. Reg. at 3812-13.

To achieve this goal, NRC proposed improvements in
decommissioning planning to reduce the numBer of funding shortfalls
caused in the past by: (1) overly optimistic decommissioning
assumptions; (2) lack of adequate updating of cost estimates during
operation; and (3) licensees falling into financial distress with
ﬁhancial assurance /funds unavailable for decommissioning. See id. at
3822.

At the same time, other reforms were proposed, including allowing a

licensee’s intangible assets to meet some financial tests requiring tangible

12



assets. As noted, NRC regulations allow self-guarantee for financial
assurance by companies whosefmancial statements demonstrate, inter alia,
a low risk of default on corporate obligations. Generic financial tests are
prescribed in 10 C.F.R. Part 30, Appendices A, C, D and E for licensees that
qualify to use self-guarantee methods.

To date, NRC has conservatively limited calculations performed
under the “tangible net worth” requirement of these financial tests to
tangible assets only. In the pending rulemaking, however, NRC is
considering whether permitting intangible assets in the proposed “net worth”
calculations would unduly risk a shortfall in decommissioning funds. NRC
tentatively concluded in the proposed rule that permitting intangible assets in
the self-guarantee calculus, in conjunction with a bond rating of “A” or
higher, would not materially increase the risk of a shortfall in funding. The
proposed rule reflects this new feature by which the financial test in section
I1.A.1 in Appendices A, C and D of Part 30 would “allow the inclusion of
intangible assets in the determination of net worth.” See 73 Fed. Reg. at
3823, 3831.

At the same time, NRC proposed to tighten financial assurance
requirements a notch by adding a new minimum tangible net worth for the

self-guarantee financial test applicable to bond-issuing companies like
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Honeywell. Currently, the financial tests in 10 C.F.R. Part 30, Appendix A
(parent companies), Appendix C (bond-issuing companies) and Appendix D
(companies without rated bonds) impose different tangible net worth
requirements. The proposed rule would impose a minimum tangible net
worth requirement across the board for all self-guaranteeing licensees, and
adjust the current $10 million cri\terion (used for some self-guaranteeing
licensees outside Appendix C) to represent 2005 costs of $19 million. See
73 Fed. Reg. at 3825. |

The proposed rule has not been issued as a final rule. It is still
pending before the Commission.

I11. Honeywell’s exemption requests have sought to permit use of

goodwill as an asset to meet the 10-to-1 tangible net asset to
decommissioning cost ratio.

A. NRC granted Honeywell’s 2007-08 exemption requests.

Honeywell had, before the decision challenged here, relied upon a
self-guarantee as financial assurance for its Metropolis facility. Honeywell’s
decommissioning cost estimate is $156,440,898. As noted, NRC’s financial
assurance regulations at 10 C.F.R. Part 30, Appendix C, which apply per 10
C.F.R. § 40.36(e)(2), require Honeywell to have a tangible net worth “at
least 10 times the total current decommissioning cost” certified by

Honeywell to NRC. To meet the Appendix C required 10-to-1 ratio between
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tangible net worth and decommissioning costs, Honeywell must therefore
have a tangible net worth of at least $1,564,408,980. This would not include
intangible assets like goodwill.

In 2006, Honeywell requested an exemption from the tangible net
worth requirerﬁent of Appendix C by counting goodwill toward its tangible
assets to meet this requirement. (App. 213-224) NRC granted this
exemption on May 11, 2007 as part of Honeywell’s license renewal, adding
License Condition 27 onto Honeywell’s renewed source material license:

Honeywell is granted an exemption to 10 CFR Part 30,
Appendix C, Section II.A.1 (as made applicable by 10 CFR
40.36(¢)(2)). Specifically, as described in a letter dated
December 1, 2006, Honeywell may include goodwill assets in
its calculation of tangible net worth to meet the 10 to 1 ratio of
tangible net worth to decommissioning obligation to pass the
financial test. All other applicable conditions within 10 CFR
30, Appendix C remain. This license condition will expire one
year from the date of approval of this license renewal. [App.
250; emphasis added]

In addition to stating that the exemption would expire in one year,
NRC made clear that the exemption would be subject to re-evaluation:

Appendix C to Part 30 is currently under evaluation for
proposed rulemaking. The NRC staff is in the process of
developing proposed amendments which, if approved by the
U.S. NRC, will be published for public notice and comment.
After public comments are received, additional information
may arise that could cause the staff to reconsider the adequacy
of using goodwill assets to meet the ratio of tangible net worth
to decommissioning obligation . . .. In view of this factor, an
exemption to permit the use of goodwill assets to meet the ratio

15



of tangible net worth to decommissioning obligation in

Appendix C to Part 30 must be time limited to allow

reconsideration of the basis for the exemption in the future.

[App. 265-66; emphasis added]

In 2008, Honeywell submitted a request to extend this exemption
another year. (App. 290-95) NRC Staff reviewed the second exemption
request, performed an Environmental Assessment (App. 299-306) and found
it acceptable. (App. 307-09) NRC noted, however, that without the
exemption allowing use of goodwill assets in calculating its tangible net

worth, Honeywell actually had a negative tangible net worth. (App. 308)

B. Honeywell’s tangible net worth decreased and NRC
denied a 2009 request for another exemption.

The self-guarantee financial assurance test in Part 30, Appendix C,
focuses significantly upon the licensee’s tangible assets, and Honeywell’s
tangible net worth has decreased precipitously in recent years. Honeywell’s
tangible net worth was positive but declining in earlier years — it was $3.998
billion in 2004, $1.929 billion in 2005; $70 million in 2006 — but in recent
years has actually run negative —minus $1.451 billion in 2007, and minus
$5.265 billion in 2008. (App. 220, 450)

Nonetheless, in 2009, Honeywell sought a third exempﬁon, arguing,.
inter alia, that NRC should grant the proposed exemption request because

the "exemption is entirely consistent with . . . [the proposed

16



Decommissioning Planning] rule published on January 22, 2008," referring
to 73 Fed. Reg. at 3812-13. NRC did not find this argument persuasive.

As discussed, the proposed rule would make two relevant changes to
Appendix C to 10 C.F.R. Part 30. First, it would allow consideration of
intangible assets like goodwill in complying with the 10-to-1 ratio between a
licensee’s net worth and decommissioning costs. Second, to make
Appendices A, C and D consistent, the proposed rule would add to
Appendix C a minimum, tangible net worth requirement of.$19 million in
2005 costs. See 73 Fed. Reg. at 3825-26. The proposed rule cited by
Honeywell would thus allow the use of intangible assets to satisfy the 10-to-
| net worth require}nent, but would also impose a new requirement that
tangible net worth exceed $19 million in 2005 dollars.®

As of December 31, 2008, however, Honeywell had a negative
tangible net worth of $5.265 billion. (App. 450) Therefore, at the time of its
2009 exemption application, Honeywell met neither the 10-to-1 ratio of
tangible net worth to decommissioning cost under the current rule, nor the
$19 million tangible net worth minimum of the proposed rule. NRC

therefore found Honeywell’s reliance upon the rationale of the proposed rule

® Consistent with the current rule, the proposed rule states that “tangible net
worth must be calculated to exclude all intangible assets and the net book
value of the nuclear facility and site.” 73 Fed. Reg. at 3838-39.
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unpersuasive. (App. 450) Moreover, NRC found that Honeywell’s
deepened slide into negative tangible net worth — minus $1.451 billion in
2007 to rﬁinus $5.265 billion in 2008 — rendered further extension of the
exemption unacceptable. Citi‘ng both grounds, NRC therefore denied
Honeywell’s 2009 exemption request. (App. 449-51)

As aresult, NRC notified Honeywell that it must provide within 120
days an acceptable financial assurance instrument to meet 10 C.F.R. §§
40.36(d) and (e). Also, Honeywell’s current self-guarantee was to remain in
cffect until NRC had approved Honeywell’s altema\te surety. (App. 451)

SUMMARY OF THE ARGUMENT

NRC does not question the Court’s subject matter jurisdiction, which
this Court asked the parties to address. The Atomic Energy Act and Hobbs
Act expreésly make NRC decisions in license—amendmént proceedings
reviewable in the courts of appeals. See 28 U.S.C. § 2342; 42 U.S.C. §
2239(b).

The Court nonetheless lacks jurisdiction because the case is moot.
The period of May 11, 2009 to May 10, 2010 for which Honeywell sought
the exemption has now expired. No application for any further exemption
has been filed. Whether any such application will ever be filed is unknown.

If Honeywell does file an application, it will raise factual considerations
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different from those in this litigation — and perhaps application of the new
NRC rule now under development. In short, no meaningful relief is now
available to Honeywell.

Even if not moot, Honeywell’s case has no merit. Fourteen materials
licensees, excluding Honeywell, rely upon a self-guarantee mechanism to
comply with NRC’s financial assurance rules. Only Honeywell has been
granted, in 2007 and 2008, an exemption from these rules to permit goodwill
— an intangible asset — to be counted towards its tangible assets to meet the
10-to-1 ratio of tangible net worth to decommiss.ioning costs required by 10
C.F.R. Part 30, App. C, § IL.A.1.

Honeywell argues that “NRC — without explanation — changed the
criteria” (Pet.Br. 25), or changed “its interpretation of its regulations” (id. at
26) for granting exemptions under its materials licensing provisions. Yet,
nowhere has Honeywell defined the elements of that sﬁpposed “change” in
“interpretation.” To the contrary, no agency policy on the treatment of
goodwill under Part 30, Appendix C could possibly be inferred from NRC’s
fact-specific consideration of exemption requests for this single licensee.

Grant or denial of an exemption to a specific licensee defies
characterization as an agency policy. An exemption is an act of agency

leniency — a decision not to enforce an otherwise applicable regulation for
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extraordinary reasons satisfying the agency that the intent of the regulation
will nonetheleés be met. The exercise of such discretion is inherently
limited to the circumstances of a particular case.

Honeywell also invoked NRC’s discretion on the ground that its
exemption request “is entirely consistent” with NRC proposed financial
assurance rulemaking (App. 334). This is not so, however, because the
proposed rule would allow goodwill and other intangible assets to be
counted toward net worth, but would also add a new $19 million tangible net
worth minimum, which Honeywell did not meet. Honeywell’s reliance ﬁpbn
the rationale behind a proposed rule, in any event, only serves to accentuate
NRC discretion. Judicial intervention on these grounds would amount, in
effect, to compelling NRC to adopt a new financial assurance rule, indeed a
" rule significantly different from the one NRC proposed. If and when
Honeywell is dissatisfied with any rulemaking changes, it can return to this
Court,

In any event, the precipitous drop in Honeywell’s tangible net worth
to eye-catching red numbers more than justiﬁés NRC’s denial of ah
exemption from the 10-to-1 ratio under the tangible asset requirement.
Although Honeywell boasts of its diversified assets and cash flow (Pet.Br. 8

& n.2), NRC is not a financial regulator. Its rules focus on assuring
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availability of funds to decommission licensed facilities, especially major
facilities requiring extensive and expensive site remediation, such as
Honeywell’s UFg conversion facility. NRC rules achieve that objective with
a financial test requiring a self-guarantor to have, inter alia, tangible net
worth of at léast 10 times the estimated costs of decommissioning — here,
$1.56 billion for Honeywell’s certified decommissioning cost of $156
million.

Further, courts disallow unexplained agency policy or interpretive
changes only when adverse reliance on the prior policy can be shown.
NRC’s grant of two one-year exemptions to a single licensee for fact-
specific reasons, while adhering to the rule for the other fourt.een materials
licensee who self-guarantee, created no general agency policy on the
treatment of goodwill upon which Honeywell could reasonably rely for
future exemption requests. NRC’s decision not to issue a third annual
exemption to Honeywell was simply the fresh application of its financial
assurance and exemption rules to new facts — Honeywell’s financial slide in
tangible net worth to negative $5.6 billion in 2009. Finally, Honeywell
cites no case in which two fact-intensive’agency rulings by a mid-level
agency official in favor of a single regulated entity were deemed binding

agency policy governing an entire industry.
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STANDARD OF REVIEW

NRC licensing orders may not be overturned unless found “arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law.”
5U.S.C. § 706(2)(a); Massachusetts v. NRC, 924 F.2d 311, 324 (D.C. Cir.
1991). Further, “the Commission's licensing decisions,” which include
denial of a license amendment, “are generally entitled to the highest judicial
deference because of the unusually broad authority that Congress delegated
to the agency under the Atomic Energy Act.” Id. A court’s “heightened
deference for NRC licensing decisions }. .. flows from its broad statutory
mandate.”® Id. Judicial deference applies in full to NRC exemption
decisions, where “a reviewing court is not to substitute its judgment for that
of the agéncy and the court is to show a proper deference to the expertise of
the agency . .. ” Duke Power Co. v. NRC, 770 F.2d 386, 389-90 (4" Cir.
1985).

Honeywell errs in claiming that NRC is not owed deference because

“NRC has no special expertise in financial accounting.” (Pet.Br.31) In fact,

? Given what the courts have described as “the unique nature” of nuclear
power reactor regulation, Duke Power Co. v. NRC, 770 F.2d 386, 390 (4"
Cir. 1985), this Court has held that “broad responsibility is reposed in the
[NRC], free of close prescription in its charter as to how it shall proceed in
achieving the statutory objectives.” North Anna Envtl. Coal. v. NRC, 533
F.2d 655, 659 (D.C. Cir.1976), quoting Siegel v. AEC, 400 F.2d 778, 783
(D.C. Cir. 1968).
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NRC’s financial assurance rulemaking spanning decades more than
demonstrates its accumulated expertise in developing énd admiﬁistering
such requirements.'® Recently, for example, .in establishing the technical
basis for the pending rulemaking on a new financial assurance rule, NRC
performed significant research related to business failure rates for different
corporate bond ratings. '

NRC has often made cost-based or other financial-type decisions that
the courts have reviewed with deference. See, e.g., Morris v. NRC, 598 F.3d
677, 695 (10" Cir. 2010); Nuclear Info. &. Res. Serv. v. NRC, 509 F.3d 562,
571 (D.C. Cir. 2007). As here, federal agencies sometimes must develop

expertise beyond their core mission to support that mission. Judicial review

' See generally 46 Fed. Reg. 11667 (Feb. 10, 1981); 53 Fed. Reg. 24018
(June 27, 1988); 60 Fed. Reg. 38235 (July 26, 1995); 68 Fed. Reg. 57327
(Oct. 3, 2003); 73 Fed. Reg. 3812 (Jan. 22, 2008). Considerable expertise
has been gleaned not only from financial assurance rulemaking for materials

licensees like Honeywell, but also from similar rulemaking for nuclear
power reactor licensees. 62 Fed. Reg. 47588 (Sept. 10, 1997).

"' First, the NRC staff reviewed the original technical basis from the 1988
final rule documented in several expert studies, including one prepared by an
NRC consultant, Dr. J. Siegel of the Wharton School, University of
Pennsylvania. See 53 Fed. Reg. at 24032. This Court may judicially notice
the exhaustive work performed by NRC, and authoritative sources reviewed
by NRC, to support the technical basis for the 2008 proposed changes, all
documented in the Regulatory Analysis for that rule (see 73 Fed. Reg. at
3834-35), and found on the NRC’s ADAMS website as ML072390191. See
hitp.//adamswebsearch.nrc.gov/scripts/securelogin.pl.

23




is no less “considerably deferential” to an agency’s review of “complex”
data, FCC v. NextWave Personal Commc 'ns, Inc., 200 F.3d 43, 58-59 (2d
Cir. 1999); Duke Power, 770 F.2d at 390, just because the data happen to be
financial rather than scientific in nature.
ARGUMENT
I. This Court has subjeét matter jurisdiction under the Hobbs Act

to review NRC’s denial of a license amendment, but nonetheless
lacks jurisdiction because the case is moot.

By Order of June 9, 2010, the Court sua sponte directed the parties to
address the Court’s jurisdiction. This Court has subject-matter jurisdiction
to review the challenged NRC decision, notwithstanding a recent Second
Circuit decision rejecting Hobbs Act jurisdiction over an NRC grant of a
stand-alone exemption, without an associated license amendment. See
Brodsky v. NRC, 578 F.3d 175 (2d Cir. 2009).

NRC endorses the views of Honeywell in this respect (Pet.Br.17-24),
which accord with the position of NRC in unsuccessfully seeking rehearing
in Brodsky.'* Nonetheless, we demonstrate below that no jurisdiction exists

because the case 1s moot.

2 Jurisdiction was not briefed in Brodsky, but was raised sua sponte by the
Court at oral argument. The United States did not join in NRC’s petition for
rehearing en banc in Brodsky, which the Second Circuit denied.
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A. This Court has subject matter jurisdiction to review
NRC’s denial of the license amendment under the
Hobbs Act.

1. Section 189 authorizes review in the courts of
appeals of decisions granting or denying a license
amendment.

We first address this Court’s subject matter jurisdiction in light of the
Second Circuit’s Brodsky decision. In Brodsky, the Court held that it lacked
jurisdiction to review denial of a stand-alone exemption, not (as here) denial
of a license amendment containing an exemption. Brodsky reasoned that
“exemptions” are not among the licensing actions specified in 42 U.S.C.

§ 2239(a) that trigger Hobbs Act jurisdiction. See 42 U.S.C. § 2239(b).

Here, however, NRC did not deny a stand-alone exemption. Rather,
Honeywell’s renewed license included an amendment granting Honeywell
an exemption from NRC'’s financial self-assurance rule to allow
consideration of goodwill as a tangible asset. (App. 242-250) This one-year
-amendment/exemption (App.250) was extended in 2008 (App.311-17), but

denied in 2009." (App. 49-51) The denial of a license “amendment” is one

" Honeywell did not request an agency hearing on the denial of its
exemption/amendment request. Absent a hearing, no internal appellate route
exists within NRC for denial of a license amendment by NRC staff. NRC
rules do not mandate a hearing request or stay the effect of final agency
action pending a hearing, so Honeywell was not obliged to request a hearing
before petitioning for judicial review. See S U.S.C. § 704; see also CSX
Transp., Inc. v. Surface Transp. Bd., 584 F.3d 1076, 1079 (D.C. Cir. 2009).
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of those actions specified in § 2239(a) triggering review under subsection (b)
because § 2239(a) encompasses “any proceeding . . . for the . . . amending of
any license.” See, e.g., City of Benton v. NRC, 136 F.3d 824, 825 (D.C. Cir.
1998).

As Brodsky correctly recognized, NRC has broad discretion in
characterizing its licensing actions, which certainly includes the discretion to
issue or deny an exemption as a license amendment as opposed to a stand-
alone exemption. ‘“NRC's labels, though not dispositive, deserve deference
when those labels are reasonable.” Brodsky, 578 F.3d at 182. Denial of an
amendment incorporating an exemption is properly reviewed in this Court.
Logically, that ends the jurisdictional inquiry. Below, though, we explain
briefly why in NRC’s view Brodsky was wrong, and even stand-alone
exemptions are reviewable in the courts of appeals.

2. Brodsky too narrowly construed Section 189 and
should not be followed.

Prior to Brodsky, the courts of appeals, including this Court, routinely
heard challenges to the grant or denial of stand-alone exemptions under the
Hobbs Act and 42 U.S.C. § 2239(b). See Shoreham-Wading River Cent.
School Dist. v. NRC, 931 F.2d 102 (D.C. Cir. 1991); NRDC v. NRC, 695
F.2d 623 (D.C. Cir. 1982). Accord Kelley v. Selin, 42 F.3d 1501 (6" Cir.

1995); Int’l Broth. of Elec. Workers, Local 1245 v. NRC, 966 F.2d 521 9"
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Cir. 1992); Massachusetts v. NRC, 878 F.2d 1516 (1* Cir. 1989); Eddleman
v. NRC, 825 F.2d 46 (4" Cir.1987); Duke Power Co. v. NRC, 770 F.2d 386
(4™ Cir. 1985).

The Second Circuit’s contrary reading is unprecedented and wrong. It
conflicts with Florida Power & Light Co. v. Lorion, 470 U.S. 729 (1985),
and too narrowly reads 42 U.S.C. § 2239. Brodsky creates a regime of
inefficient double-review for exemptions, once in district court and again in
the court of appeals. It also effectively allows judicial oversight of many
NRC regulatory decisions for up to six years, rather than the sixty days the
Hobbs Act specifies. Compare 28 U.S.C. § 2344 with 28 U.S.C. § 24.01.

These are compelling pragmatic reasons to heed the principle that
“any ambiguity” between district court and court of appeals jurisdiction
should be resolved “in favor of review by a court of appeals.” NRDC v.
Abraham, 355 F.3d 179, 193 (2d Cir. 2004). “Absent a firm indication,”
courts should not “presume that Congress intended to depart from the sound
policy of placing initial APA review in the courts of appeals.” Lorion, 470
U.S. at 745.

Brodsky distinguished Lorion on its facts, but based on an erroneous
premise regarding NRC proceedings. In footnote 11 — critically important in

Brodsky (see 578 F.3d at 180) — Lorion observes that the NRC’s order
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denying a § 2.206 petition'” is, after all, “but the first step in a process that
will, if not terminated for any reason, culminate in a full formal proceeding”
under § 2239(a) (such as license suspension, revocation or amendment). 470
U.S. at 745 n.11. Brodsky held that this potential for licensing hearings
distinguishes citizens’ petitions under § 2.206 from ex?:mption applications.
578 F.3d at 180.

But the Second Circuit’s tacit premise — that exemptions cannot lead
to licensing hearings — is incorrect. Just as a § 2.206 petition can lead to a
full-scale liceﬁsing hearing, so can an exemption application if denied."”
Each situation posits non-compliance with an NRC rule. Indeec‘i? where
NRC denies an exemption, the applicant is, most likely, already or soon to
be noncompliant with the NRC rule from which it sought the exemption (as

was Honeywell here). Properly understood, then, an exemption request

'* Section 2.206 offers any person a procedure by which alleged violations
can be brought to the attention of the responsible NRC Director for action.
See Lorion, 470 U.S. at 732.

15 Here, for example, Honeywell originally sought an exemption because it
could not comply with Part 30, Appendix C. An enforcement proceeding
initiated against Honeywell “to modify, suspend or revoke” its license, 10
C.F.R. § 2.202(a), with a full hearing, 10 C.F.R. § 2.202(a)(3), could have
resulted if the noncompliance were not cured, e.g., if Honeywell had not
provided alternate financial assurance, as it did, within 120 days after the
exemption was denied. (App. 452)
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seeking enforcement /eniency is really just the flip side of a § 2.206 petition
seeking enforcement exactitude.

Accordingly, the two procedures amount to equivalent “first steps”
toward a full hearing under the logic of footnote 11 in Lorion and equally
qualify for Hobbs Act review in the courts of appeals.

B. This case is moot because the period for which

Honeywell sought an exemption has now expired and
Honeywell has not sought a new exemption.

Honeywell had been granted exemptions from NRC financial
assurance rules on May 11, 2007 and May 11, 2008, and each exemption
expired one year later. (App. 250, 317) The exemption sought for 2009,
which NRC denied, would have expired on May 11,2010. (App. 333)
Inasmuch as it is impossible for this Court to grant Honeywell any relief
with respect to the now-expired period for which the 2009 exemption was
sought, this case is moot.

Honeywell might respond with the “exceptipn to mootness for cases

that are capable of repetition but evade review,”'¢

but that doctrine “applies
only in exceptional situations,” City of Los Angeles v. Lyons, 461 U.S. 95,

109 (1983). That is to say, “only situations that truly evade review in an

'® The burden is on petitioner to show that this exception to mootness
applies. Southern Co. Servs., Inc. v. FERC, 416 F.3d 39, 43 (D.C. Cir.
2005).
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exceptional way fall under the doctrine's umbrella.” Newdow v. Roberts, 603
F.3d 1002, 1009 (D.C. Cir. 2010). |
Here, Honeywell cénnot meet “[t]he first prong of that éxception,”
which “requires that resolution of an otherwise moot case must have ‘a
reasonable chance of affecting the parties' future relations.”” Newdow, 603
F.3d at 1008, quoting Clarke v. United States, 915 F.2d 699, 703 (D.C.
Cir.1990) (emphasis added). Several considerations show this case is moot.
First, Honeywell has not reapplied for an exemption for the next
period — May 11, 2010 through May 10, 2011 — for which it must comply
with NRC’s financial assurance rules. As discussed, licensees seeking to
rely on a self-guarantee as financial assurance must pass a financial test
annually. See 10 C.F.R. Part 30, App. C, § 11.B.3. .Inasmuch as Honeywell
has not sought in 2010 an exemption from the regulation it sought in 2009,
there are no “future relations” to be impacted by the 2009 denial. By failing
to file for a new exemption, Honeywell effectively “chose to abandon the
undertakings that gave rise to the controversy.” Enfergy Services, Inc. v.
FERC, 391 F.3d 1240, 1246 (D.C. Cir. 2004). Cf Newdow, 603 F.3d at

1009 (capable-of-repetition doctrine is “not meant to save mooted cases that

may have remained live but for the neglect of the plaintiff”).
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Second, under a mootness analysis of whether the alleged “wrong” is
likely to recur, that alleged wrong “must be defined in terms of the precise
controversy it spawns.’f People for Ethical Treatment of Animals, Inc. v.
Gittens, 396 F.3d 416, 422 (D.C. Cir. 2005). Because NRC’s financial
assurance test for self-guarantees is applied annually, “the applicétion of
[that test] necessarily vari'es from one . . . period to the next, depending upon
the circumstances the [NRC] considers. [Honeywell’s] challenge will
require review of a different record from the one on which the [2009
exemption denial] w[as] issued — a record containing new explanations,
analyses and assessments.”"’

Indeed, as discussed, NRC is currently engaged in a rulemaking to

revise its financial assurance regulations, making it possible that a future

Honeywell exemption application will be evaluated under a new regulatory

"' Nat’l Ass'n of Home Builders v. Army Corps of Eng’rs, 264 F. App’x 10,
13,2008 WL 441832, *2 (D.C. Cir. 2008), citing Montgomery Envtl.
Coalition v. Costle, 646 F.2d 568, 584 (D.C. Cir.1980) (challenged permit
expired and new permit will involve “entirely new factual record”).

See also Fund for Animals, Inc. v. Bureau of Land Mgmt., 460 F.3d 13, 24
(D.C. Cir. 2006) (successive agency rulings would be “highly fact specific”);
Spirit of the Sage Council v. Norton, 411 F.3d 225, 230 (D.C. Cir. 2005)
(“Although a recurrence of the peculiar circumstances that elicited the orders
is, of course, a theoretical possibility . . . as a practical matter the probability
of their recurring is too low to warrant our deciding the issues presented
when no relief can be afforded.”); Beethoven.com LLC v. Librarian of
Cong., 394 F.3d 939, 951 (D.C. Cir. 2005) (agency decision dictated by
factors “unique to this proceeding and unlikely to recur”).
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regime. Hence, any renewed exemption application will be decided on the
basis of Honeywell’s financial circumstances at the time and the then-
existing regulatory scheme, not the record here, rendering the current
application and decision irrelevant.

And, third, even if Honeywell should apply for a future exemption,
the decision by the NRC challenged here, whether reversed or not, will have
no bearing whatever on the outcome. Section 189 of the AEA, 42 U.S.C.

§ 2239 and NRC hearing rules at 10 C.F.R. § 2.103(b) afford Honeywell the
right to a plenary hearing before the NRC on its amendment application
seeking an exemption. And in proceedings for “amending licenses,” intef
alia, the Atomic Safety and Licensing Board “shall perform the adjudicatory
functions” determined by the Commission. Such a proceeding results in a
Board decision, containing “findings of fact and conclusions of law” on
issues controverted by the parties. 10 C.F.R. § 2.340(a). And the Board’s

| decision is reviewable by the Commission. 10 C.F.R. § 2.341.

Accordingly, Honeywell can easily neutralize any future, adverse
decision by the NRC regulatory staff by electing to demand a hearing before
the Board — a proceeding in which NRC staff would be just another party.
See 10 C.F.R. § 2.1202(b)(1)(i) and (b)(3). As such, there can be “no

reasonable expectation” that the “wrong” alleged by Honeywell in this
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lawsuit — a supposedly unjustified and unexplained change of policy by NRC
staff — “will be repeated.” United States v. Philip Morris USA Inc., 566 F.3d
1095, 1135 (D.C. Cir. 2009), guoting City ofErie v. Pap's A.M., 529 U.S.
277, 287 (2000). Rather, Honeywell can seek higher-level réview within
NRC of any future exemption denied by the Director of the Division of Fuel
Safety and Safeguards. |

I1. NRC did not violate APA rulemaking requirements in
denying Honeywell a third exemption.

A. NRC did not re-interpret its financial assurance rule,
but merely applied it freshly to Honeywell’s new,
increasingly negative tangible net worth.

Honeywell correctly perceives that its chances of persuading this
Court on the merits that NRC abused its discretion in denying the 2009
exemption are nil. It therefore casts much the same claim in what it hopes
will be seen as a more palatable, procedural argument, i.e., that NRC
violated notice-and-comment requirements under the Administrative
Procedure Act, 5 U.S.C. § 553. According to Honeywell, NRC denied an
exemption from NRC financial assurance rules in 2009 where there was “no
material change in circumstances that would undermine the bases” for the
exemptions granted in 2007 and 2008. (Pet.Br.26) The record does not

support and, in fact, pointedly contradicts this assertion.
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Simply put, Honeywell’s case rests on the shaky premise that NRC
acted unlawfully by a fresh application of its financial assurance and
exemption rules to Honeywell’s financial posture in 2009, which had
changed radically from the two past years in which NRC had granted an
exemption. Despite its precipitous decrease in tangible net worth since
2008, which then exceeded negative 85 billion in 2009, Honeywell insists
that NRC was legally obliged to renew an exemption that allowed the
licensee to self-guarantee its certified decommissioning cost of $156 million.
Honeywell does not explain at what point, if any, this presumably indefinite
entitlement to an exemption would be cut off by Honeywell’s burgeoning
multi-billion dollar negative tangible net worth.

NRC’s 2009 exemption denial was not é “fundamental change in
[NRC’s] interpretation of a substantive regulation,” Paralyzed Veterans of
Am.v. D.C. Arena L.P., 117 F.3d 579, 586 (D.C. Cir. 1997), but rather the
application of dramatically changed circumstances to a consistently apblied
standard. We explain why below.

1. NRC did not create an “express, direct, and
uniform” interpretation of Part 40 exemption

provisions merely by granting Honeywell a one-
year exemption.

Honeywell relies upon the principle that “[w]hen agency has given its

regulation a definitive interpretation, and later significantly revises that
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interpretation, the agency has, in effect, amended its rule, something it may
not accomplish without notice and comment.” (Pet.Br. 35, citing Alaska
Prof’l Hunters Ass'n, Inc. v FAA, 177 F.3d 1030, 1033-34 (D.C. Cir. 1999)).
NRC has no quarrel with this principle, but Honeywell’s underlying premise
— a “definitive interpretation” of NRC’s financial assurance and exemption
rules that NRC has now changed — is belied by the record.

As in MetWest Inc. v. Sec’y of Labor, 560 F.3d 506 (D.C. Cir. 2009),
the “first problem” with Honeywell’s argument is that NRC “has never
interpreted” its rules as Honeywell claims. Id. at 509. To succeed,
Honeywell would have to prove an existing rule interpretation, but then
changed, defining the terms under which NRC will exempt a materials
licensee from its financial assurance regulations to consider goodwill in
calculating the licensee’s tangible net worth to meet the 10-to-1 ratio
required by 10 C.F.R. Part 30, App. C, § ILA.1.

NRC has never stated such an interpretation or policy by rule,
adjudication, or regulatory guidance, and Honeywell has pointed to no such
statement. Strikingly, Honeywell never identifies NRC’s supposedly
“changed” criteria. In fact, the only criteria that NRC has “interpreted”
merely state that NRC “may . . . grant” exemptions that are authorized by

law, will not endanger life or property or the common defense and security,
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and are “otherwise in the public interest.”'® 10 C.F.R. § 40.14(a). Nothing
Honeywell has cited from the actual text of the 2007-08 exemptions NRC
previously granted — as distinct from Honeywell’s characterizations — even
“come[s] close to the ‘express, direct, and uniform interpretation’” required
to create binding precedent. MetWest Inc., 560 F.3d at 510, citing Alaska
Prof’l Hunters Ass'n, 177 F.3d at 1034,

Eschewing reliance upon an NRC rule, adjudication, or guidance
document to prove an inconsistency with a previously settled agency
position, Honeywell cites only the administrative grant of exemptions in
2007 and 2008, which it juxtaposes with the denial of a similar exemption
request in 2009. But neither Qf the earlier exemptions remotely stated any
definition of agency policy. Each exemption simply involved an analysis of
Honeywell’s current financial data and the use of informed judgment in light
of the exemption criteria.

Informal agency adjudications like the two Honeywell exemptions do

. not establish binding legal norms. Such informal agency actions do “not

'* Honeywell glosses over the fact that the applicable regulation in Appendix
C, § IILA.1, does not allow the value of goodwill to be included in this
calculation. Honeywell’s “change of policy” argument therefore must
address, but does not, how NRC has interpreted its exemptions rule.
Honeywell does assert that NRC “changed the criteria that it applies in
interpreting 10 C.F.R. § 40.14” and “applied the new criteria inconsistently,
(Pet.Br.25), but never proves the existence of any defined policy under 10
C.F.R. §40.14.

2
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cabin agency discretion.” Hudson v. FAA, 192 F.3d 1031, 1035 (D.C. Cir.
1999). “[N]o dispute” exists here “as to the regulation’s meaning”; whether
Honeywell qualifies for the annual exemption it sought “requires a factual
determination” by the NRC. Id. True, the result in 2009 differed from
earlier years, but “[t]his is not a different interpretation of the regulation, just
an application of the regulation to a changed situation which calls for a
different policy.” Id. at 1036."

Thus, in 2007, NRC first granted an exemption from the 10-to-1 ratio
of tangible net worth to decommissioning costs by examining the likelihood
that such funds would be available under “normal circumstances” and during
“financial distress” (App. 264). NRC reviewed Honeywell’s indicia of
financial health, including its “A” bond rating, cash flow and
decommissioning obligations, noting that Honeywell’s ratio to tangible
assets to decommissioning cost was 7-to-1, but 35-to-1 with goodwill assets
included. (App. 265) NRC concluded:

In view of the “A” bond rating and the high ratio of net worth

(including goodwill) to decommissioning obligation, the

likelihood that assets will be available for decommissioning in
the event of financial distress in the next year is adequate.

' The exemption denial here, like the FAA certificate in Hudson, did not
require notice and comment because it is “merely an administrative action, a
so-called informal adjudication, for which an agency is only obliged to
provide an explanation adequate to a reviewing court a basic understanding
— and not a very detailed one — of its action.” 192 F.3d at 1036.
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In view of the above, an exemption to permit using goodwill
assets to meet the 10 to 1 ratio of tangible net worth to
decommissioning obligation will not endanger life or property
or the common defense and security because there 1s no
significant increase in the risk that funds for decommissioning
will not be available when needed. [/d.]

NRC.’s application of Honeywell’s 2006 financial data to 10 C.F.R. § 40.14
criteria is fact-specific on its face. It is hardly the stuff of an “express, direct
and uniform” interpretation of agency law.

Indeed, NRC expressly abstained from policy-setting in granting the

Honeywell exemption:

However, Appendix C to Part 30 is currently under evaluation
for proposed rulemaking. The NRC staff is in the process of
developing proposed amendments which, if approved [by
NRC], will be published for public notice and comment. After
public comments are received, additional information may arise
that could cause the staff to reconsider the adequacy of using
goodwill assets to meet the ratio of tangible net worth to
decommissioning obligation. . . . In view of this factor, [the
exemption] . . . must be time limited o allow reconsideration of
the basis for the exemption in the future. [App. 265-66
(emphasis added)].

As if that weren’t clear enough, NRC added:

... This exemption is granted for a period of one year from the
date of approval of this license renewal. The exemption will
expire at the end of that time and Honeywell must either re-
apply for the exemption 30 days prior to the expiration, meet
the actual requirements of Appendix C to Part 30, or have an
alternative surety in place when the exemption expires. [ App.
266, emphasis added]
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One could not possibly discern from this explicit admonition against future
reliance that NRC was binding itself, as a matter of agency policy, to future
allowance of goodwill to meet tangible net worth requirements, regardless of
changéd financial circumstances;

Nothing about NRC’s fact-specific approach changed in 2008. NRC .
reviewed Honeywell’s renewed exemption request, performed a similar fact-
intensive analysis of Honeywell’s financial status, including assets, net
income, earnings per share and “A” credit rating, and made similar fact-
based findings on the exemption criteria of § 40.14. (App. 315) As
Honeywell concedes, NRC found in 2008 that the original “basis” for
granting the exemption in 2007 “still applie[d]” (Pet.Br. 12), not that a new
licensing principle had been indelibly written.*

In 2009, NRC was still open to allowing Honeywell to utilize
goodwill to calculate tangible net worth. The change in NRC’s decision was
not policy-driven, but fact-driven: Honeywell’s tangible net worth had
plummeted dramatically, rendering its goodwill insufficient to provide

financial assurance. Only obliquely has Honeywell identified the real reason

?*In fact, NRC limited the 2008 exemption to the earlier of one year or the
effective date of the financial assurance rule, if adopted. (App. 317) While
this new language was inserted at Honeywell’s suggestion (App. 290), it
unmistakably signaled that any change in NRC policy would be determined
by rulemaking, not exemptions.
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NRC denied the third exemption — the dramatic decline in Honeywell’s
tangible net worth from 2005 to 2009 (see Pet.Br. 26). The NRC’s analysis,
however, was quite pointed:

Since [Honeywell’s second exemption request was approved],

Honeywell’s tangible net worth has continued to decline.

Honeywell’s tangible net worth was $1.929 billion

[$1,929,000,000] as of December 31, 2005; $70 million

[$70,000,000] as of December 31, 2006; minus $1.451 billion

[-$1,451,000,000] as of December 31, 2007; and minus $5.265

billion [-$5,265,000,000] as of December 31, 2008. [App.450;

dollar bracketing in original]

In both its NRC application and before this Court, Honeywell has
remained noticeably silent about its $5.265 billion negative tangible net
worth — more than a tripling of negative net worth from the $1.451 billion
just a year earlier in 2008 (App.450) — figures it altogether omits from its
brief. Compare Pet.Br. 27 & n.13. Honeywell’s exemption application
(App. 344-55) does not even acknowledge this decline, much less explain
why NRC should have dismissed it as insignificant.

Honeywell’s brief likewise soft-pedals this increasingly negative

tangible net worth.?> Honeywell objects that the decline of its tangible net

> Honeywell’s new $5.265 billion negative net worth, and its continuing
decline in net worth, are noted in NRC’s exemption denial (App. 447) and
obviously constituted a basis for NRC’s denying the exemption. Although
not discussed in melodramatic or alarmist tones, NRC’s obvious decision-
making path “may reasonably be discerned.” Motor Vehicle Mfrs. Ass'n of
U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983), quoting
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worth over the past year fails to explain why NRC did not “allow intangible
assets to be used for determining capital adequacy” (Pet.Br.26), but this is a
non sequitur: the rule itself disallows such usage and no further
“explanation” is required. NRC merely stated that it would no longer extend
the exemption allowing inclusion of goodwill, given Honeywell’s 2009
financial picture. In the face of its $5.265 billion negative tangible net
worth, Honeywell’s claim of “no material change in circumstances” (Pet.Br.
26) is surely whistling past the graveyard.

Indeed, NRC advised Honeywell in reviewing its 2008 financial
assurance compliance that future exemptions might be jeopardized by its
burgeoning negative tangible net worth:

The staff notes that the licensee met the tangible net worth

portion of the self-guarantee financial test [in 2008] only

because of the exemption set forth in the LC-27, which allowed

it to count $10,185,000,000 in goodwill assets. Without

inclusion of these goodwill assets, Honeywell has a negative

tangible net worth. Honeywell’s future eligibility to use a self-

guarantee may depend on whether NRC approves the pending

request to extend the exemption. [App. 336-37; emphasis

added]

That doesn’t sound like NRC’s establishing a well-defined agency policy to

always credit goodwill, regardless of tangible net worth.

Bowman Transp. Inc. v. Arkansas-Best Freight Sys., 419 U.S. 281, 286
(1974)). See also FCC v. Fox Tel. Stations, 129 S. Ct. 1800, 1810 (2009).
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Honeywell further objects that NRC did not “explain how the
relationship between tangible and intangible assets affect a licensee’s ability
to use self—guaranteé to provide decommissioning financial assurance.”
(Pet.Br. 26) Buf that relationship was already established with NRC’s “10-
to-1 ratio” rule under 10 C.F.R. Part 30, App. C, § IL.A.1. Here again, NRC
was not obliged to re-justify the very rule from which Honeywell sought an
exemption. If Honeywell believed that the relationship were insufficient as
a matter of law to justify the rule, it should have challenged the rulé when
adopted. Individual adjudications are not the place to challenge generic
determinations in rulemakings. See, e.g., Tribune, Inc. v. FCC, 133 F.3d 61,
68 (D.C. Cir. 1998).

Honeywell boasts that its goodwill assets “continued to increase”
from 2006-08. (Pet.Br. 26 & n.13) That, however, is precisely the crux of
the problem. A “multi-industry conglomerate” (id. at 8) and “acquisitive
company” (id. at 2 n.1) such as Honeywell is essentially trading tangible
assets for goodwill when it pursues a corporate “growth strategy” (App. 216)
of diversification through “acquisitions and other business combinations.”
(App. 219) Other things being equal, an increase in intangible assets with a
corresponding decrease in tangible assets fesults in a decrease in tangible net

worth.
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That is one reason why Honeywell’s recent, precipitous decline in
tangible net worth accompanied an increase in goodwill assets. From a
regulatory perspective, NRC was not obliged to treat the two classes of
assets as equivalent. NRC could rationally determine, without “reversing”
prior allowance of goodwill to satisfy the tangible net worth requirement
(Pet.Br.18), that further exemptions, given Honeywell’s negative tangible
net worth, posed an undue risk to public health and safety.

Honeywell’s 2007 aﬁd 2008 exemptions therefore established no
“definitive interpretation,” Alaska Prof’l Hunters v. FAA, 177 F.3d at 1034
(1999), of circumstances under which NRC would grant an exemption to
allow consideration of goodwill in calculating tangible net worth. The most
that could be gleaned from those exemptions is that NRC may, in its
informed discretion, permit a materials licensee to consider goodwill where
NRC finds that the licensee’s overall financial condition justifies such an
exemption.

As this Court held in MetWest, “conditional or qualified statements,
including statements that something ‘may be’ permitted, do not establish
definitive and authoritative interpretations.” 560 F.3d at 509-10. Like
OSHA'’s commentary on the use of reusable blood tube holders in that case,

NRC has not rendered an interpretation on goodwill applicable “in all
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sjtuations.” Id. at 510. Grant of exemptions under Honeywell’s financial
status iﬁ 2007-08, like OSHA’s commentary in MetWest, did “not purport to
establish ... a sweeping rule” allowing goodwill to be considered in the “10-
to-1” ratio. That would have effectively amended the existing rule without
rulemaking — precisely the vice of which Honeywell complains. Instead,
NRC’s earlier decisions “merely indicate[d]” that use of goodwill in
calculating total net worth “may be permitted” by exemption when
financially justified. Id. Not every agency pronouncement constitutes a
binding interpretvation of its regulations, but only those sufficiently definitive
to constitute the “administrative common law” of the agency. Air Transp.
Ass'n of Am., Inc. v. FAA, 291 F.3d 49, 58 (D.C. Cir. 2002).

At bottom, this is a case in which “the agency distinguishe[d] earlier
cases in which it invoked the rule . . . specify[ing] factual differences
between the cases.” Atchison, Topeka & Santa Fe Ry. v. Wichita Bd. of
Trade, 412 U.S. 800, 808 (1973). NRC has “satisf[ied] the requirements of
judicial oversight of administrative action” here becausé it “asserts
distinctions that, when fairly aﬁd sympathetically read in the context of the
entire opinion of the agency, reveal the poiicies it is pursuing.” Id. at 809.
“[S]o long as [the 2009 exemption denial] ‘can reasonably be interpreted’ as

consistent with [the 2007 and 2008 exemption grants], it does not
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significantly revise a previous authoritative interpretation.” MetWest, 560
F.3d at 510, citing Air Transp. Ass'n of Am. v. FAA, 291 F.3d at 57-58.
Accordingly, NRC’s exemption decisions for Honeywell, though

different in result, rest on different financial data and thus “can reasonably
be interpreted” as consistent. This Court has alwéys “permit[ted] agency
action to stand without elaborate explanation where distinctions between the
case under review and the asserted precedent are so plain that no
inconsistency appears.” Jicarilla Apache Nation v. U.S. Dept. of Interior,
2010 WL 2794271, at *6 (D.C. Cir. July 16, 2010), quoting Bush-Quayle '92
Primary Comm., Inc. v. FEC, 104 F.3d 448, 454 (D.C.Cir.1997).%

2. Honeywell’s authorities deal with significant,

across-the-board policy changes, not fact-
intensive decisions applied to a single licensee.

The cases Honeywell cites are easily distinguished. Its reliance upon
Alaska Prof’l Hunters is misplaced because that case involved a
longstanding FAA adjudicatory decision whose recent re-interpretation the
court found “quite implausible,” resulting in “a senseless regulatory
approach” that could not be deemed consistent with the earlier ruling.

Alaska Prof’l Hunters, 177 at 1034-35. There, Alaskan pilots providing

%2 Jicarilla Apache Nation involved Interior’s disregard of a “directly
conflict[ing]” adjudicatory decision (id.) and therefore does not apply here.
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guide services to hunters had relied upon 30 years of consistent FAA advice
that they were not governed by FAA regulations applying to commercial
operators carrying persons or property for compensation or hire. The Court
stated:

Agency officials in the Alaskan Region uniformly advised all

guides, lodge managers and guiding services in Alaska that they

could meet their regulatory responsibilities by complying with

the requirements of part 91 only. FAA officials gave that advice

for almost thirty years. . . . That advice became an authoritative

departmental interpretation, an administrative common law

applicable to Alaskan guide pilots.
Id. at 1035. Thus, FAA’s sudden application of its commercial flight rules
to Alaskan guide pilots industry-wide involved a definable break in long-
established agency policy. That situation differs vastly from NRC’s fact-
intensive application of exemption provisions to a single licensee.

Nor is there any merit in the remaining arguments advanced by
Honeywell. For example, Honeywell argues that NRC’s safety and
environmental analyses in 2007 and 2008 “articulated its bases for its
decision” (Pet.Br. 36), in contrast to its 2009 decision. But NRC safety and
environmental analyses accompany the grant, not the denial, of agency
- action. In any event, NRC’s alleged failure to articulate its bases is

irrelevant to Honeywell’s claim of a change in NRC’s “definitive

interpretation” (Alaska Prof’l Hunters, 177 F.3d at 1034) of § 40.14.
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Honeywell’s remaining argument — that NRC’s proposed new
financial assurance rule would allow goodwill to be counted toward net
worth for all licensees (Pet.Br. 28) — actually undercuts its position.
Discussion in pending rulemaking to allow goodwill to be considered in the
“10-to-1 ratio” of Appendix C, § II.A.1, underscores that current use of
goodwill is not allowed. We reiterate that even the pending rulemaking was
not, as Honeywell claims, a surrogate for its exemption request. See Pet.Br.
10 (if NRC adopts the pending proposed rule, “the license amendment
would no longer be needed”). The proposed rule would impose a new $19
million tangible net worth floor, which Honeywell did not meet in 2008 or
2009 (App. 450-51). In any event, accepting a proposed rule as a
“definitive” interpretation of current agency policy is an obvious
contradiction in terms.

Finally, the “change-of-policy” cases cited by Honeywell throughout
its brief are inapposite, involving sea changes applied universally. Such
policy changes contrast sharply with the quite limited, fact-specific decisions
applicable to thrée exemption requests by Honeywell and no one else.
Compare, e.g., Hatch v. FERC, 654 F.2d 825, 831 (D.C. Cir. 1981) (change
in 40-year policy governing FERC approval of interlocking corporate

positions); Idaho Power Co. v. FERC, 312 F.3d 454, 463-464 (D.C. Cir.
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2002) (“flatly inconsistent” decisions interpreting the industry-wide pro
Jforma tariff); Michigan Pub. Power Agency v. FERC, 405 F.3d §, 13 (D.C.
Cir. 2005) (unexplained departure from FERC practice allowing
transmission charges); Airmark Corp. v. FAA, 758 F.2d 685, 692 (D.C. Cir.
1985) (“grossly inconsistent” application of FAA exemption criteria across
the airline industry “in undeniable contravention of the rule that all five
factors must be met in each case”).

3. Honeywell’s so-called ‘““alternative financial test” is

a fictitious device purporting to constitute NRC
policy for allowing goodwill.

Throughout its brief, Honeywell refers to a so-called “alternate
financial test” (e.g., Pet.Br. 7, 10, 15, 26 n.12, 29) that NRC supposedly
approved in 2007-08. But this term is no more than an artifice to suggest
the existence of a definable rule or policy that NRC allegedly changed in
2009. Nowhere in the record does NRC employ, much less approve, this

term.” Like petitioners in Paralyzed Veterans, Honeywell struggles hard,

2 NRC stated that allowing the 2007 and 2008 exemption would enable
Honeywell to avoid expenditures “on alternate financial assurance methods”
(App. 264, 316-17), but never mentioned an “alternate financial test.”
Honeywell implies that it filed with NRC an “Application to Use Alternate
Financial Test” (Pet.Br. 37 n.17), but that document is actually entitled
“Request for Exemption from Decommissioning Financial Assurance
Requirements” (App. 216). Though Honeywell did refer to an “alternate
approach” for calculating tangible net worth (App. 349), NRC never adopted
this nomenclature.
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but unsuccessfully, “to tease out of events prior” to its 2009 exemption
denial “a previous inconsistent [NRC] interpretation.” 117 F.3d at 587.

'Honeywell also states that NRC limited its exemptions to one year
“ostensibly” because NRC was “contemplating” a rulemaking change to
allow all licensees to count goodwill toward net worth. (Pet.Br. 3,10) While
this was one concern,” Honeywell’s assertion implicitly concedes that the
exemptions themselves established no industry-wide agency policy; only the
pending rulemaking would accomplish that.

One searches the record in vain for NRC’s “definitive” expression of
Honeywell’s supposed “alternate financial test.” Plainly, it does not exist.
Rather, the “alternate financial test” is merely a rhetorical device to provide
the missing puzzle piece in framing Honeywell’s APA argument. The
absence of record citation for this phrase demonstrates that NRC never
considered, much less approved, any such test.

4. Honeywell cannot show detrimental and justifiable
reliance upon this so-called policy.

Even if Honeywell had proved “a well-established agency

interpretation,” MetWest, 560 F.3d at 511, it has not shown a substantial and

b (13

justifiable reliance on such a policy. The affected party’s *“substantial and

* The exemptions were limited to one year mainly because NRC regulations
require annual requalification under the self-guarantee financial test. (App.
265, 307)
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justifiable reliance” on the alleged well-established agency interpretation of
its rules “is a crucial part of the analysis,” and “[t]o ignore it is to
misunderstand” this principle. /d. at 511 n.4. Here, Honeywell’s claimed
reliance was neither detrimental nor justified.

To prove substantial and justifiable reliance, a party must generally
demonstrate that it incurred some expense or hardship resultiﬁg frorﬁ a
substantial change of position. See generally Udall v. Tallman, 380 U.S. 1,
18 (1965) (“‘almost the entire area covered by the orders in issue has been
developed, at very great expense, in reliance upon the Secretary's
interpretation”).

Also known as “detrimental reliance,” this principle extends beyond
the province of administrative law and might include, for example,
“permitting private hospital insurance to lapse in the mistaken expectation of
receiving federal hospital benefits.” Califano v. Yamasaki, 442 U.S. 682,
686 (1979). See also Chedick v. Nash, 151 F.3d 1077, 1083 (D.C. Cir.
1998) (depositor relied on bank’s implicit promise of good faith to her
detriment where banking practices resulted in depositor’s default and
exorbitant interest rates); Harding County v. Frithiof, 575 F.3d 767, 776 (8"
Cir. 2009) (in reliance én signed lease, fossil hunter excavated leased site

and negotiated sale of fossil dinosaur to museum).
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Here, Honeywell sought an exemption to avoid surety costs it
otherwise would have incurred to comply with NRC financial assurance
rules. But Honeywell effected no change in position in reliance upon the
2007-08 exemptions. Honeywell simply avoided surety fees it otherwise
would have incurred and /#oped that NRC would continue this regulatory
leniency from year to year. An insured driver cannot claim detrimental
reliance upon the insurer’s forgiveness of his first two accidents just because
he hopes the insurer will forgive a third accident.

Further, Honeywell could not have justifiably relied upon the initial
exemption beyond the one-year term for which it was granted because NRC
cautioned that the exemption was strictly limited to one year. Mainly, this
was because “the financial test to qualify for using the self guarantee must
be repeated annually, to assure that the risk of default [if Honeywell were to
face financial distress] remaiﬁs low for the next year.” (App. 265) Also, a
pending NRC rulemaking was re-evaluating “the adequacy of using
goodwill assets to meet the ratio of tangible net worth to decommissioning
obligation.” (App. 266).

As of result of both factors, NRC cautioned Honeywell not to rely on
further exemptions:

Therefore, a time limited exemption to Appendix C to Part 30 will be
granted to Honeywell. . . . This exemption is granted for a period of
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one year from the date of approval of this license renewal. This

exemption will expire at the end of that time and Honeywell must

either re-apply for the exemption 30 days prior to the expiration, meet

the actual requirements of Appendix C to Part 30, or have an

alternative surety in place when the exemption expires. [App.266]
Similar language appears in License Condition 27, stating that the exemption
“will expire one year from the date of approval of this license renewal.”
(App. 250, 267) Given its Asharp warnings against anticipating further
exemptions beyond one year, NRC “never established an authoritative
interpretation of its regulation on which [Honeywell] justifiably relied to its
detriment.” MetWest, 560 F.3d at 511.

Honeywell’s “reliance” arguments are insubstantial. Firsf, it argues
that it priced its conversion supply contracts on the “expectation that the
exemption would be available (on the assumption that, absent significant
public comments on the proposed rulemaking, the NRC would eventually
adopt the proposed rule language permitting goodwill in financial test
calculations).” (Pet.Br. 37) (emphasis added). Any reasonable claim of
Justifiable reliance is crushed by the weight of these optimistic

assumptions.” Honeywell’s reliance was further unfounded because the

proposed rule included a provision requiring a minimum of $19 million in

?> Such gross speculation contrasts markedly with the reliance proved, for
example, in Alaska Prof’l Hunters,177 F.3d at 1035 (““Alaskan guide pilots
and lodge operators relied on the advice FAA officials imparted to them —
they opened lodges and built up businesses dependent on aircraft”)
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tangible net worth — a requirement Honeywell did not meet. Common sense
dictates that Honeywell could not have reasonably relied on an indefinite
extension of the exemption for goodwill, no matter how far its tangible net
worth plummeted.

That Honeywell incurs costs to comply with the self-guarantee
provisions of Part 30, Appendix C, like every other licensee who pays for a
surety bond or letter of credit, does not translate into “reliance” costs. These
are simply the ordina/ry costs of doing business. Compare App. 354
(estimating letter of credit costs at $1.5 - 2 million), with App. 353, citing
$27 billion in annual revenue.

Finally, market competitiveness and energy independence (Pet.Br. 37-
38) are not NRC regulatory concerns under the Atomic Energy Act. If
Congress wishes to realign the rr;arket by decreasing Honeywell’s regulatory
costs of doing business, including license fees (Pet.Br. 37 n.19), it can do so
legislatively. But the AEA prohibits NRC frofn taking costs into account in

assuring the minimal level of public health and safety protection required by

Section 182 of the Act, 42 U.S.C. § 2232.%¢

26 “The Commission must determine the content of the adequate-protection
standard [Section 182a of the AEA, 42 U.S.C. § 2232(a)] without reference
to economic costs” and then “must then apply that standard to individual
applicants and licensees notwithstanding any pleas of poverty.” Union of
Concerned Scientists v. NRC, 824 F.2d 108, 117-18 (D.C. Cir. 1987).
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5. Honeywell induced NRC to comment on the
rationale of the pending rulemaking in considering
its 2009 exemption application.

Honeywell claims that the 2009 NRC exemption denial “focuses” on
the $19 million minimum tangible net worth requirement of the proposed
rule rather than addressing its previous exemption decisions. (Pet.Br. 28)
But it was Honeywell, not NRC, as Honeywell admits, that injected
consideration of the proposed rule into the record (Pet.Br. 12). Honeywell’s
reliance upon part of the proposed new rule is what prompted NRC to
explain why the proposed rule in its entirety did not favor extending the
exemption. The exemption process is not “a license for bootstrap” by which
a licensee can “goad” the NRC into a discussion the licensee later claims to
be irrelevant. Cf. Massachusetts v. ICC, 893 F.2d 1368, 1372 (D.C.
Cir.1990).

Specifically, when Honeywell sought the 2008 exemption, it argued
that “the exemption is entirely consistent with a proposed rule promulgated
by the NRC on January 22, 2008,” see 73 Fed. Reg. 3812 (App.291), which
“would allow the licensee to use intangible assets, if the licensee also has an
investmenf grade bond rating.” (Id.) On this basis, Honeywell reqﬁested the

exemption for an additional year or until the adoption of the proposed rule,

54



whichever came first (App. 290,304). NRC granted the exemption in the
requested format (App.317).

Honeywell repeated this rationale in its 2009 exemption application
(App.334), further lamenting that exemption extensions “were necessitated
by the NRC’s delays in completing a rulemaking that would have obviated
the exemption.” (App.345)

In denying a third exemption, NRC merely responded to the same
rationale Honeywell likewise raised in its 2009 application:

In its letter dated April 1, 2009, Honeywell made the argument

that the proposed exemption request should be granted because

the “exemption is entirely consistent with a proposed

[decommissioning planning] rule published on January 22,

2008 .... The NRC staff does not find this to be a persuasive

argument for renewing the exemption. [App.450]

NRC then explained why. While allowing inclusion of intangible assets to
reach the 10-to-1 ratio between net worth and decommissioning cost under
the proposed rule, the proposal also imposed a $19 million fangible net
worth minimum. 73 Fed. Reg. at 3838 (“tangible net worth must be

calculated to exclude all intangible assets”).”” Honeywell would not have

met the proposed rule in 2008 or 2009, even with its substantial goodwill

?7 As noted, tangible net worth from a regulatory perspective also excludes
the net book value of the licensed facility. See 73 Fed. Reg. at 3838-39
(“tangible net worth must . . . exclude . . . the net book value of the nuclear
facility and site™).
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assets, because its tangible net worth was negative. (App. 450) Thus,
Honeywell’s application favored the proposed rule for permitting goodwill
to be counted toward net worth, (App. 349-51), but balked at the rationale
for including the tangible net worth minimum (App. 352-53).

Honeywell might be miffed fhai it can’t have it both ways, but NRC
neither “relied” on the provisions of the pending rulemaking “without
explanation” (Pet.Br. 28), nor “decided that Honeywell must have a
minimum tangible net worth of $19 million.” (/d. at 29) To the contrary,
NRC explained in detail why Honeywell’s reliance upon the proposed rule
was unavailing. For Honeywell to invoke one aspect of the proposed rule
(App. 349-51), only to take NRC to task for explaining the other half of the
rule (Pet.Br. 31-32), requires considerable audacity. To say, moreover, that
this response was NRC’s “only” basis for denying the exemption (Pet.Br.14)
is plainly wrong; NRC highlighted Honeywell’s excessive (and growing)

negative tangible net worth, as discussed above.2_8

2 Honeywell further states that NRC granted an exemption extension “after
publication of the proposed minimum tangible net worth criterion,”
apparently referring to its 2008 exemption and the rulemaking at 73 Fed.
Reg. at 3825-26, and asserts that “NRC cannot subsequently deny an
extension based on the same tangible net worth criterion without a full and
complete explanation.” (Pet.Br. 30) Aside from the tortured logic of
equating a proposed rule with agency policy, a “full explanation” why the
proposed rule had not been met is exactly what NRC gave Honeywell.
(App. 450-51)
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In any event, Honeywell has chosen the wrong forum for its
rulemaking-based grievance, a fact underscored by its extensive treatment of
EPA rulemaking and its supposed influence upon NRC’s rule.” (Pet.Br. 31-
33) As Honeywell acknowledges, its comments on the proposed rule are
under review and no final rulemaking decision has been rendered. (Pet.Br.
28) When that happens, Honeywell can return to this Court for relief if it
feels aggrieved by the new rule. Honeywell’s other points relating to market
competitiveness and energy independence (Pet.Br. 37-38) likewise belong in
the rulemaking (or legislative) arena. None of these issues has any bearing
whatsoever upon an alleged change in policy.

B. No change in NRC policy regarding calculation of

tangible net worth was or could have been effected by
the officials who granted the earlier exemptions.

Agency policy at the NRC is defined by its rules, regulatory guidance,
adjudicatory decisions, and policy statements from the Commission. While
the Commission delegates license application review and decision-making
authority to its regulatory staff, see generally 10 C.F.R. §§ 2.101-2.103, the

Commission alone sets policy.

% That NRC initially used the same $10 million minimum as EPA (now $19
million in the proposed rule due to inflation) hardly shows that NRC’s
financial assurance rulemaking spanning two decades “deferred almost
entirely” to EPA. (Pet.Br. 34) As shown in the Standard of Review above,
NRC has developed its own expertise in financial assurance rulemakings.
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Here, an exemption was issued to Honeywell in 2007 by a division
Deputy Director within the NRC Office of Nuclear Material Safety and
Safeguards (App. 250), and in 2008 by the Director of the same division
(App. 312). While that Division Directorate exercises delegated authority to
issue material licenses and amendments on behalf of the Commission, that is
obviously not so for setting NRC policy. Chaos would reign if mid-level
managers could create binding precedent and thus indirectly (or
inadvertently) dictate agency policy in the way HoneyWell suggests.

As this Court has stated:

A speech of a mid-level official of an agency, however, is not

the sort of “fair and considered judgment” that can be thought

of as an authoritative departmental position. . . . It is not

equivalent to the technical assistance manual, which

“represented formal agency action upon which affected parties

could reasonably rely, in contrast to the informal,

nonauthoritative nature of what had gone before.

Paralyzed Veterans, 117 F.3d at 587 (citations omitted).

As this Court more recently stated: “At the very least, a definitive and
binding statement on behalf of the agency must come from a source with the
authority to bind the agency.” Devon Energy Corp. v. Kempthorne, 551
F.3d 1030, 1040 (D.C. Cir. 2008) (collecting cases). Indeed, this Court held

that Alaska Prof'l Hunters ‘“‘acknowledges that an interpretation or advice by

an official without authority to bind the agency alone would not amount to
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an authoritative interpretation.” Devon Energy, 551 F.3d at 1041, citing
Alaska Prof'l Hynters, 177 F.3d at 1035.

NRC did not treat the exemptions granted Honeywell in 2007-08 as
setting policy oﬁ goodwill and thus “controlling” for other licensees, or
“treat[] the document in the same manner as it treats a legislative rule,” or
“base[] enforcement actions on the policies or interpretations formulated in
the document.” Appalachian Power Co. v. EPA, 208 F.3d 1015, 1021 (D.C.
Cir. 2000). Accordingly, just as the official’s action “did not amount to a
binding interpretation of the marketable condition rule” in Devon Energy,
551 F.3d at 1041, neither did the Director’s application of exemption criteria
to Honeywell’s 2007-08 requests amount to a binding NRC policy that
goodwill may be counted toward assets in calculating tangible net worth

under 10 C.F.R. Part 30, App. C, § ILA.1.%°

% Of course, one must distinguish between delegated authority to act finally
for the agency and establishing agency policy. The delegated authority to
act for the Commission on a licensing request, subject to the opportunity for
review, does not equate to the power to speak for the agency on general
policy. Compare, e.g., Appalachian Power, 208 F.3d at 1021 (guidance
issued by high-level EPA officials rather than Administrator deemed binding
where no reason existed to doubt “the authors' authority to speak for the
Agency”).
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II1. Honeywell is not entitled to relief.

For the reasons we have discussed, NRC engaged in a fact-intensive
application of financial assurance and exemption policy factors to
Honeywell’s various requests, and Honeywell is not entitled to a remand for
further consideration. While implicitly recognizing that it would be
inappropriate f9r this Court to order NRC to extend the exemption for a third
year,”' Honeywell asserts that this Court should order NRC to extend the
exemption during NRC’s reconsideration of its request.

Ordering NRC to issue an exemption over any span of time would
constitute extraordinary and unprecedented relief for which no authority
exists. The invalid DEA suspension order in PDK Labs. Inc. v. DEA, 362
F.3d 786, 799 (D.C. Cir. 2004), required the petitioner to cease a business
activity without justification. Vacatur of an unlawful suspension order to
reinstate unlawfully terminated business operations upon remand is vastly
different than affirmatively ordering an agency to grant an exemption to its

regulations.*?

*! Honeywell concedes that NRC may refuse the exemption so long as its
ruling is “carefully reasoned and fully explained.” (Pet.Br. 39)

32 Honeywell’s costs in obtaining a surety bond are, as discussed, the
ordinary costs of doing business anticipated by the regulations for those who
do not qualify for self-guarantee and therefore impose no unique hardship.
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Funhentheexanpﬁonsougﬁtby}knmy“mﬂ,evm1haditbeen
granted, would have expired on May 11, 2010. At this time, Honeywell has
not applied for an exemption covering any future period. A judicially-
crafted exemption would thus impinge upon NRC’s administration of the
Atomic Eriergy Act an(i create rights greater than those Honeywell would
have had in the absence of a lawsuit. On the other hand, nothing prevents
Honeywell from seeking an exemption for future periods and, if it wishes, a
plenary hearing on its request. See 10 C.F.R. § 2.103(b)(2). That is relief

enough.
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CONCLUSION

For the foregoing reasons, the petition for review should be denied.
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APPLICABLE STATUES AND REGULATONS
5 U.S.C.A. § 553. Rule making

(a) This section applies, according to the provisions thereof, except to the
extent that there is involved--

(1) a military or foreign affairs function of the United States; or

(2) a matter relating to agency management or personnel or to public
property, loans, grants, benefits, or contracts.

(b) General notice of proposed rule making shall be published in the Federal
Register, unless persons subject thereto are named and either personally
served or otherwise have actual notice thereof in accordance with law. The
notice shall include--

(1) a statement of the time, place, and nature of public rule making
proceedings;

(2) reference to the legal authority under which the rule is proposed; and

(3) either the terms or substance of the proposed rule or a description of the
subjects and issues involved.

Except when notice or hearing is required by statute, this subsection does not
apply-- |

(A) to interpretative rules, general statements of policy, or rules of agency
organization, procedure, or practice; or

(B) when the agency for good cause finds (and incorporates the finding and
a brief statement of reasons therefor in the rules issued) that notice and public
procedure thereon are impracticable, unnecessary, or contrary to the public
interest.



(c) After notice required by this section, the agency shall give interested
persons an opportunity to participate in the rule making through submission
of written data, views, or arguments with or without opportunity for oral
presentation. After consideration of the relevant matter presented, the agency
shall incorporate in the rules adopted a concise general statement of their
basis and purpose. When rules are required by statute to be made on the
record after opportunity for an agency hearing, sections 556 and 557 of this
title apply instead of this subsection.

(d) The required publication or service of a substantive rule shall be made not
less than 30 days before its effective date, except--

(1) a substantive rule which grants or recognizes an exemption or relieves a
restriction;

(2) interpretative rules and statements of policy; or

(3) as otherwise provided by the agency for good cause found and published
with the rule.

(e) Each agency shall give an interested person the right to petition for the
issuance, amendment, or repeal of a rule.



5 U.S.C.A. § 704. Actions reviewable

, Agency action made reviewable by statute and final agency action for which
there is no other adequate remedy in a court are subject to judicial review. A
preliminary, procedural, or intermediate agency action or ruling not directly
reviewable is subject to review on the review of the final agency action. Except
as otherwise expressly required by statute, agency action otherwise final is
final for the purposes of this section whether or not there has been presented
or determined an application for a declaratory order, for any form of
reconsideration, or, unless the agency otherwise requires by rule and provides
that the action meanwhile is inoperative, for an appeal to superior agency
authority.



5 U.S.C.A. § 706. Scope of review

To the extent necessary to decision and when presented, the reviewing court
shall decide all relevant questions of law, interpret constitutional and
statutory provisions, and determine the meaning or applicability of the terms
of an agency action. The reviewing court shall--

(1) cbmpel agency action unlawfully withheld or unreasonably delayed; and

(2) hold unlawful and set aside agency action, findings, and conclusions
found to be--

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, authority, or limitations, or short of
statutory right;

(D) without observance of procedure required by law;

(E) unsupported by substantial evidence in a case subject to sections 556
and 557 of this title or otherwise reviewed on the record of an agency hearing
provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject to trial
de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole
record or those parts of it cited by a party, and due account shall be taken of
the rule of prejudicial error.



28 U.S.C.A. § 2342. Jurisdiction of court of appeals
The court of appeals (other than the United States Court of Appeals for the
Federal Circuit) has exclusive jurisdiction to enjoin, set aside, suspend (in

whole or in part), or to determine the validity of--

(1) all final orders of the Federal Communications Commission made
reviewable by section 402(a) of title 47;

(2) all final orders of the Secretary of Agriculture made under chapters 9
and 20A of title 7, except orders issued under sections 210(e), 217a, and
499¢g(a) of title 7;

(3) all rules, regulations, or final orders of--

(A) the Secretary of Transportation issued pursuant to section 50501,
50502, 56101-56104, or 57109 of title 46 or pursuant to part B or C of subtitle
IV, subchapter III of chapter 311, chapter 313, or chapter 315 of title 49; and

(B) the Federal Maritime Commission issued pursuant to section 305,
41304, 41308, or 41309 or chapter 421 or 441 of title 46;

(4) all final orders of the Atomic Energy Commission made reviewable by
section 2239 of title 42;

(5) all rules, regulations, or final orders of the Surface Transportation
Board made reviewable by section 2321 of this title;

(6) all final orders under section 812 of the Fair Housing Act; and
(7) all final agency actions described in section 20114(c) of title 49.

Jurisdiction is invoked by filing a petition as provided by section 2344 of this
title.



28 U.S.C.A. § 2344. Review of orders; time; notice; contents of petition;
service

On the entry of a final order reviewable under this chapter, the agency shall
promptly give notice thereof by service or publication in accordance with its
rules. Any party aggrieved by the final order may, within 60 days after its
entry, file a petition to review the order in the court of appeals wherein venue
lies. The action shall be against the United States. The petition shall contain a
concise statement of--

(1) the nature of the proceedings as to which review is sought;

(2) the facts on which venue is based;

(3) the grounds on whiéh relief is sought; and

(4) the relief prayed.
The petitioner shall attach to the petition, as exhibits, copies of the order,
report, or decision of the agency. The clerk shall serve a true copy of the

petition on the agency and on the Attorney General by registered mail, with
request for a return receipt.



28 U.S.C.A. § 2401. Time for commencing action against United States

(a) Except as provided by the Contract Disputes Act of 1978, every civil action
commenced against the United States shall be barred unless the complaint is
filed within six years after the right of action first accrues. The action of any
person under legal disability or beyond the seas at the time the claim accrues
may be commenced within three years after the disability ceases.

(b) A tort claim against the United States shall be forever barred unless it is
presented in writing to the appropriate Federal agency within two years after
such claim accrues or unless action is begun within six months after the date
of mailing, by certified or registered mail, of notice of final denial of the claim
by the agency to which it was presented.



42 U.S.C.A. § 2232. License applications

(a) Contents and form

(
Each application for a license hereunder shall be in writing and shall
specifically state such information as the Commission, by rule or regulation,
may determine to be necessary to decide such of the technical and financial
qualifications of the applicant, the character of the applicant, the citizenship
of the applicant, or any other qualifications of the applicant as the
Commission may deem appropriate for the license. In connection with
applications for licenses to operate production or utilization facilities, the
applicant shall state such technical specifications, including information of the
amount, kind, and source of special nuclear material required, the place of the
use, the specific characteristics of the facility, and such other information as
the Commission may, by rule or regulation, deem necessary in order to enable
it to find that the utilization or production of special nuclear material will be
in accord with the common defense and security and will provide adequate
protection to the health and safety of the public. Such technical specifications
shall be a part of any license issued. The Commission may at any time after
the filing of the original application, and before the expiration of the license,
require further written statements in order to enable the Commission to
determine whether the application should be granted or denied or whether a
license should be modified or revoked. All applications and statements shall
be signed by the applicant or licensee. Applications for, and statements made
in connection with, licenses under sections 2133 and 2134 of this title shall be
made under oath or affirmation. The Commission may require any other
applications or statements to be made under oath or affirmation.



42 U.S.C.A. § 2239. Hearings and judicial review

(a)(1)(A) In any proceeding under this chapter, for the granting, suspending,
revoking, or amending of any license or construction permit, or application to
transfer control, and in any proceeding for the issuance or modification of
rules and regulations dealing with the activities of licensees, and in any
proceeding for the payment of compensation, an award or royalties under
sections [FN1] 2183, 2187, 2236(c) or 2238 of this title, the Commission shall
grant a hearing upon the request of any person whose interest may be affected
by the proceéding, and shall admit any such person as a party to such
proceeding. The Commission shall hold a hearing after thirty days' notice and
publication once in the Federal Register, on each application under section
2133 or 2134(b) of this title for a construction permit for a facility, and on any
application under section 2134(c) of this title for a construction permit for a
testing facility. In cases where such a construction permit has been issued
following the holding of such a hearing, the Commission may, in the absence
of a request therefor by any person whose interest may be affected, issue an
operating license or an amendment to a construction permit or an amendment
to an operating license without a hearing, but upon thirty days' notice and
publication once in the Federal Register of its intent to do so. The Commission
may dispense with such thirty days' notice and publication with respect to any
application for an amendment to a construction permit or an amendment to
an operating license upon a determination by the Commission that the
amendment involves no significant hazards consideration.

(B)(i) Not less than 180 days before the date scheduled for initial loading of
fuel into a plant by a licensee that has been issued a combined construction
permit and operating license under section 2235(b) of this title, the
Commission shall publish in the Federal Register notice of intended operation.
That notice shall provide that any person whose interest may be affected by
operation of the plant, may within 60 days request the Commission to hold a
hearing on whether the facility as constructed complies, or on completion will
comply, with the acceptance criteria of the license.



(ii) A request for hearing under clause (i) shall show, prima facie, that one or
more of the acceptance criteria in the combined license have not been, or will
not be met, and the specific operational consequences of nonconformance that
would be contrary to providing reasonable assurance of adequate protection
of the public health and safety. ‘

(iii) After receiving a request for a hearing under clause (i), the Commission
expeditiously shall either deny or grant the request. If the request is granted,
the Commission shall determine, after considering petitioners' prima facie
showing and any answers thereto, whether during a period of interim
operation, there will be reasonable assurance of adequate protection of the
public health and safety. If the Commission determines that there is such |
reasonable assurance, it shall allow operation during an interim period under
the combined license.

(iv) The Commission, in its discretion, shall determine appropriate hearing
procedures, whether informal or formal adjudicatory, for any hearing under
clause (i), .and shall state its reasons therefor. '

(v) The Commission shall, to the maximum possible extent, render a decision
on issues raised by the hearing request within 180 days of the publication of
the notice provided by clause (i) or the anticipated date for initial loading of
fuel into the reactor, whichever is later. Commencement of operation under a
combined license is not subject to subparagraph (A).

(2)(A) The Commission may issue and make immediately effective any
amendment to an operating license or any amendment to a combined
construction and operating license, upon a determination by the Commission
that such amendment involves no significant hazards consideration,
notwithstanding the pendency before the Commission of a request for a
hearing from any person. Such amendment may be issued and made
immediately effective in advance of the holding and completion of any
required hearing. In determining under this section whether such amendment
involves no significant hazards consideration, the Commission shall consult



with the State in which the facility involved is located. In all other respects
such amendment shall meet the requirements of this chapter.

(B) The Commission shall periodically (but not less frequently than once every
thirty days) publish notice of any amendments issued, or proposed to be
issued, as provided in subparagraph (A). Each such notice shall include all
amendments issued, or proposed to be issued, since the date of publication of
the last such periodic notice. Such notice shall, with respect to each
amendment or proposed amendment (i) identify the facility involved; and (ii)
provide a brief description of such amendment. Nothing in this subsection
shall be construed to delay the effective date of any amendment.

(C) The Commission shall, during the ninety-day period following the
effective date of this paragraph, promulgate regulations establishing (i)
standards for determining whether any amendment to an operating license or
any amendment to a combined construction and operating license involves no
significant hazards consideration; (ii) criteria for providing or, in emergency
situations, dispensing with prior notice and reasonable opportunity for public
comment on any such determination, which criteria shall take into account
the exigency of the need for the amendment involved; and (iii) procedures for
consultation on any such determination with the State in which the facility
involved is located.

(b) The following Commission actions shall be subject to judicial review in the
manner prescribed in chapter 158 of Title 28 and chapter 7 of Title S:

(1) Any final order entered in any proceeding of the kind specified in
subsection (a) of this section.

(2) Any final order allowing or prohibiting a facility to begin operating
under a combined construction and operating license.

(3) Any final order establishing by regulation standards to govern the
Department of Energy's gaseous diffusion uranium enrichment plants,



including any such facilities leased to a corporation established under the
USEC Privatization Act [42 U.S.C.A. § 2297h et seq.].

(4) Any final determination under section 2297f(c) of this title relating to
whether the gaseous diffusion plants, including any such facilities leased to a
corporation established under the USEC Privatization Act [42 U.S.C.A. §
2297h et seq.], are in compliance with the Commission's standards governing
the gaseous diffusion plants and all applicable laws.



10 C.F.R. § 1.42 Office of Nuclear Material Safety and Safeguards.

(a) The Office of Nuclear Material Safety and Safeguards (NMSS) is
responsible for regulating activities which provide for the safe and secure
production of nuclear fuel used in commercial nuclear reactors; the safe
storage, transportation, and disposal of high-level radioactive waste and spent
nuclear fuel; and the transportation of radioactive materials regulated under
the Atomic Energy Act. NMSS ensures safety and security by implementing a
regulatory program involving activities including licensing, inspection,
assessment of licensee performance, events analysis, enforcement, and
identification and resolution of generic issues.

(b) The Office of Nuclear Material Safety and Safeguards—

(1) Develops and implements NRC policy for the regulation of: uranium
recovery, conversion, and enrichment; fuel fabrication and development;
transportation of nuclear materials, including certification of transport
containers and reactor spent fuel storage; and safe management and disposal
of spent fuel and high-level radioactive waste;

(2) Has lead responsibility within NRC for domestic and international
safeguards policy and regulation for fuel cycle facilities, including material
control and accountability;

(3) Conducts high-level waste pre-licensing activities, consistent with
direction in the Nuclear Waste Policy Act and the Energy Policy Act, to
ensure appropriate standards and regulatory guidance are in place, and
interacts with the applicant;

(4) Is responsible for regulation and licensing of recycling technologies
intended to reduce the amount of waste to be disposed through geologic
disposal and to reduce proliferation concerns since the technologies do not
produce separated plutonium;



(5) Interacts with DOE and international experts, in order to develop an
appropriate regulatory framework, in recycling during development,
demonstration, and deployment of new advanced recycling technologies that
recycle nuclear fuel in a manner which does not produce separated
plutonium; |

(6) Creates and maintains the regulatory infrastructure to support the
agency's role in licensing a reprocessing facility and a related fuel fabrication
facility and vitrification and/or waste storage facility; and

(7) Prepares NRC to perform its regulatory role for new, expanded, and
modified commercial fuel cycle facilities which may include recycling,
transmutation, and actinide burning. This includes regulatory processes such
as licensing, inspection, assessment of license performance assessment, events
analysis, and enforcement that will ensure that this technology can be safely
and securely implemented commercially in the United States.



10 C.F.R. § 2.101 Filing of application.

(a)(1) An application for a permit, a license, a license transfer, a license
amendment, a license renewal, or a standard design approval, shall be filed
with the Director, Office of New Reactors, the Director, Office of Nuclear
Reactor Regulation, the Director, Office of Nuclear Material Safety and
Safeguards, or the Director, Office of Federal and State Materials and
Environmental Management Programs, as prescribed by the applicable
provisions of this chapter. A prospective applicant may confer informally with
the NRC staff before filing an application.



10 C.F.R. § 2.102 Administrative review of application.

(a) During review of an application by the NRC staff, an applicant may be
required to supply additional information. The staff may request any one
party to the proceeding to confer with the NRC staff informally. In the case of
docketed application for a limited work authorization, construction permit,
operating license, early site permit, standard design approval, combined
license, or manufacturing license under this chapter, the NRC staff shall
establish a schedule for its review of the application, specifying the key
intermediate steps from the time of docketing until the completion of its
review.

(b) The Director, Office of Nuclear Reactor Regulation, Director, Office of
New Reactors, Director, Office of Federal and State Materials and
Environmental Management Programs, or Director, Office of Nuclear
Material Safety and Safeguards, as appropriate, will refer the docketed
application to the ACRS as required by law and in such additional cases as he
or the Commission may determine to be appropriate. The ACRS will render
to the Commission one or more reports as required by law or as requested by
the Commission. |

(¢) The Director, Office of Nuclear Reactor Regulation, Director, Office of
New Reactors, Director, Office of Federal and State Materials and
Environmental Management Programs, or Director, Office of Nuclear
Material Safety and Safeguards, as appropriate, will make each report of the
ACRS a part of the record of the docketed application, and transmit copies to
~the appropriate State and local officials.



10 C.F.R. § 2.103 Action on applications for byproduct, source, special
nuclear material, facility and operator licenses.

(a) If the Director, Office of Nuclear Reactor Regulation, Director, Office of
New Reactors, Director, Office of Federal and State Materials and
Environmental Management Programs, or Director, Office of Nuclear
Material Safety and Safeguards, as appropriate, finds that an application for
a byproduct, source, special nuclear material, facility, or operator license
complies with the requirements of the Act, the Energy Reorganization Act,
and this chapter, he will issue a license. If the license is for a facility, or for
receipt of waste radioactive material from other persons for the purpose of
commercial disposal by the waste disposal licensee, or for a construction
authorization for a HLW repository at a geologic repository operations area
under parts 60 or 63 of this chapter, or if it is to receive and possess high-level
radioactive waste at a geologic repository operations area under parts 60 or
63 of this chapter, the Director, Office of Nuclear Reactor Regulation,
Director, Office of New Reactors, Director, Office of Nuclear Material Safety
and Safeguards, or Director, Office of Federal and State Materials and
Environmental Management Programs, as appropriate, will inform the State,
Tribal and local officials specified in § 2.104(e) of the issuance of the license.
For notice of issuance requirements for licenses issued under part 61 of this
chapter, see § 2.106(d).

(b) If the Director, Office of Nuclear Reactor Regulation, Director, Office of
New Reactors, Director, Office of Federal and State Materials and
Environmental Management Programs, or Director, Office of Nuclear
Material Safety and Safeguards, as appropriate, finds that an application does
not comply with the requirements of the Act and this chapter he may issue a
notice of proposed denial or a notice of denial of the application and inform
the applicant in writing of:

(1) The nature of any deficiencies or the reason for the proposed denial or
the denial, and



(2) The right of the applicant to demand a hearing within twenty (20) days
from the date of the notice or such longer period as may be specified in the
notice.



10 C.F.R. § 2.202 Orders.

(a) The Commission may institute a proceeding to modify, suspend, or
revoke a license or to take such other action as may be proper by serving on
the licensee or other person subject to the jurisdiction of the Commission an
order that will:

(1) Allege the violations with which the licensee or other person subject to the
Commission's jurisdiction is charged, or the potentially hazardous conditions
or other facts deemed to be sufficient ground for the proposed action, and
specify the action proposed;

(2) Provide that the licensee or other person must file a written answer to
the order under oath or affirmation within twenty (20) days of its date, or
such other time as may be specified in the order;

(3) Inform the licensee or any other person adversely affected by the order
of his or her right, within twenty (20) days of the date of the order, or such
other time as may be specified in the order, to demand a hearing on all or part
of the order, except in a case where the licensee or other person has consented
in writing to the order; |

(4) Specify the issues for hearing; and

(5) State the effective date of the order; if the Commission finds that the
public health, safety, or interest so requires or that the violation or conduct
causing the violation is willful, the order may provide, for stated reasons, that
the proposed action be immediately effective pending further order.

(b) A licensee or other person to whom the Commission has issued an order
under this section must respond to the order by filing a written answer under
oath or affirmation. The answer shall specifically admit or deny each
allegation or charge made in the order, and shall set forth the matters of fact
and law on which the licensee or other person relies, and, if the order is not
consented to, the reasons as to why the order should not have been issued.



Except as provided in paragraph (d) of this section, the answer may demand a
hearing. |

(c) If the answer demands a hearing, the Commission will issue an order
designating the time and place of hearing. '

(1) If the answer demands a hearing with respect to an immediately effective
order, the hearing will be conducted expeditiously, giving due consideration to
the rights of the parties.

(2) (i) The licensee or other person to whom the Commission has issued an
immediately effective order may, in addition to demanding a hearing, at the
time the answer is filed or sooner, move the presiding officer to set aside the
immediate effectiveness of the order on the ground that the order, including
the need for immediate effectiveness, is not-based on adequate evidence but on
mere suspicion, unfounded allegations, or error. The motion must state with
particularity the reasons why the order is not based on adequate evidence and
must be accompanied by affidavits or other evidence relied on. The NRC staff
shall respond within (5) days of the receipt of the motion. The motion must be
decided by the presiding officer expeditiously. During the pendency of the
motion or at any other time, the presiding officer may not stay the immediate
effectiveness of the order, either on its own motion, or upon motion of the
licensee or other person. The presiding officer will uphold the immediate
effectiveness of the order if it finds that there is adequate evidence to support
immediate effectiveness. An order upholding immediate effectiveness will
constitute the final agency action on immediate effectiveness. An order setting
aside immediate effectiveness will be referred promptly to the Commission
itself and will not be effective pending further order of the Commission.

(ii) The presiding officer may, on motion by the staff or any other party to
the proceeding, where good cause exists, delay the hearing on the immediately
effective order at any time for such periods as are consistent with the due
process rights of the licensee and other affected parties.



(d) An answer may consent to the entry of an order in substantially the form
proposed in the order with respect to all or some of the actions proposed in
the order. The consent, in the answer or other written document, of the
licensee or other person to whom the order has been issued to the entry of an
order shall constitute a waiver by the licensee or other person of a hearing,
findings of fact and conclusions of law, and of all right to seek Commission
and judicial review or to contest the validity of the order in any forum as to
those matters which have been consented to or agreed to or on which a
hearing has not been requested. An order that has been consented to shall
have the same force and effect as an order made after hearing by a presiding
officer or the Commission, and shall be effective as provided in the order.

(e)(1) If the order involves the modification of a part 50 license and is a
backfit, the requirements of § 50.109 of this chapter shall be followed, unless
the licensee has consented to the action required.

(2) If the order involves the modification of combined license under subpart
C of part 52 of this chapter, the
requirements of § 52.98 of this chapter shall be followed unless the licensee
has consented to the action required.

(3) If the order involves a change to an early site permit under subpart A of
part 52 of this chapter, the requirements
of § 52.39 of this chapter must be followed, unless the applicant or licensee has
consented to the action required.

(4) If the order involves a change to a standard design certification rule
referenced by that plant’s application, the requirements, if any, in the
referenced design certification rule with respect to changes must be followed,
or, in the absence of these requirements, the requirements of § 52.63 of this
chapter must be followed, unless the applicant or licensee has consented to
follow the action required.

(5) If the order involves a change to a standard design approval referenced
by that plant’s application, the requirements of § 52.145 of this chapter must



be followed unless the applicant or licensee has consented to follow the
action required.

(6) If the order involves a modification of a manufacturing license under
subpart F of part 52, the requirements of § 52.171 of this chapter must be
followed, unless the applicant or licensee has consented to the action required.



10 C.F.R. § 2.206 Requests for action under this subpart.

(a) Any person may file a request to institute a proceeding pursuant to §
2.202 to modify, suspend, or revoke a license, or for any other action as may
be proper. Requests must be addressed to the Executive Director for
Operations and must be filed either by hand delivery to the NRC's Offices at
11555 Rockville Pike, Rockville, Maryland; by mail or telegram addressed to
the Executive Director for Operations, U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001; or by electronic submissions, for example, via
facsimile, Electronic Information Exchange, e-mail, or CD-ROM. Electronic
submissions must be made in a manner that enables the NRC to receive, read,
authenticate, distribute, and archive the submission, and process and retrieve
it a single page at a time. Detailed guidance on making electronic submissions
can be obtained by visiting the NRC’s Web site at http://www.nrc.gov/site-
help/e-submittals.html; by e-mail to MSHD.Resource@nrc.gov; or by writing
the Office of Information Services, U.S. Nuclear Regulatory Commission,
Washington, DC 20555-0001. The request must specify the action requested
and set forth the facts that constitute the basis for the request. The Executive
Director for Operations will refer the request to the Director of the NRC
office with responsibility for the subject matter of the request for appropriate
action in accordance with paragraph (b) of this section.

(b) Within a reasonable time after a request pursuant to paragraph (a) of
this section has been received, the Director of the NRC office with
responsibility for the subject matter of the request shall either institute the
requested proceeding in accordance with this subpart or shall advise the
person who made the request in writing that no proceeding will be instituted
in whole or in part, with respect to the request, and the reasons for the
decision.

(c)(1) Director's decisions under this section will be filed with the Office of
the Secretary. Within twenty-five (25) days after the date of the Director's
decision under this section that no proceeding will be instituted or other
action taken in whole or in part, the Commission may on its own motion
review that decision, in whole or in part, to determine if the Director has



abused his discretion. This review power does not limit in any way either the
Commission's supervisory power over delegated staff actions or the
Commission's power to consult with the staff on a formal or informal basis
regarding institution of proceedings under this section.

(2) No petition or other request for Commission review of a Director's
decision under this section will be entertained by the Commission.

(3) The Secretary is authorized to extend the time for Commission review on
its own motion of a Director's denial under paragraph (c) of this section.



10 C.F.R. § 2.340 Initial decision in certain contested proceedings;
immediate effectiveness of initial decisions; issuance of authorizations,
permits and licenses.

(a) Initial decision—production or utilization facility operating license. In any
initial decision in a contested proceeding on an application for an operating
license (including an amendment to or renewal of an operating license) for a
production or utilization facility, the presiding officer shall make findings of
fact and conclusions of law on the matters put into controversy by the parties
to the proceeding, any matter designated by the Commission to be decided by
the presiding officer, and any matter not put into controversy by the parties,
but only to the extent that the presiding officer determines that a serious
safety, environmental, or common defense and security matter exists, and the
Commission approves of an examination of and decision on the matter upon
its referral by the presiding officer. Depending on the resolution of those
matters, the Commission, the Director, Office of Nuclear Reactor Regulation
or Director, Office of New Reactors, as appropriate, after making the
requisite findings, will issue, deny or appropriately condition the license.



§ 2.341 Review of decisions and actions of a presiding officer.

(a)(1) Except for requests for review or appeals under § 2.311 orin a
proceeding on the high-level radioactive waste repository (which are governed
by § 2.1015), review of decisions and actions of a presiding officer are treated
under this section, provided, however, that no party may request a further
Commission review of a Commission determination to allow a period of
interim operation under 10 CFR 52.103(c).

(2) Within forty (40) days after the date of a decision or action by a
presiding officer, or within forty (40) days after a petition for review of the
decision or action has been served under paragraph (b) of this section, |
whichever is greater, the Commission may review the decision or action on its
own motion, unless the Commission, in its discretion, extends the time for its
review.

(b)(1) Within fifteen (15) days after service of a full or partial initial decision
by a presiding officer, and within fifteen (15) days after service of any other
decision or action by a presiding officer with respect to which a petition for
review is authorized by this part, a party may file a petition for review with
the Commission on the grounds specified in paragraph (b)(4) of this section.
Unless otherwise authorized by law, a party to an NRC proceeding must file a
petition for Commission review before seeking judicial review of an agency
action. '

(2) A petition for review under this paragraph may not be longer than
twenty-five (25) pages, and must contain the following:

(i) A concise summary of the decision or action of which review is sought;
(ii) A statement (including record citation) where the matters of fact or law

~ raised in the petition for review were previously raised before the presiding
officer and, if they were not, why they could not have been raised;



(iii) A concise statement why in the petitioner's view the decision or action is
erroncous; and

(iv) A concise statement why Commission review should be exercised.

(3) Any other party to the proceeding may, within ten (10) days after service
of a petition for review, file an answer supporting or opposing Commission
review, This answer may not be longer than twenty-five (25) pages and should
concisely address the matters in paragraph (b)(2) of this section to the extent
appropriate. The petitioning party may file a reply brief within five (5) days of
service of any answer. This reply brief may not be longer than five (5) pages.
(4) The petition for review may be granted in the discretion of the
Commission, giving due weight to the existence of a substantial question with
respect to the following considerations:

(i) A finding of material fact is clearly erroneous or in conflict with a finding
as to the same fact in a different proceeding;

(ii) A necessary legal conclusion is without governing precedent or is a
departure from or contrary to established law;

(iii) A substantial and important question of law, policy, or discretion has
been raised;

(iv) The conduct of the proceeding involved a prejudicial procedural error;
or

(v) Any other consideration which the Commission may deem to be in the
public interest. |

(5) A petition for review will not be granted to the extent that it relies on
matters that could have been but were not raised before the presiding officer.
A matter raised sua sponte by a presiding officer has been raised before the
presiding officer for the purpose of this section. |



(6) A petition for review will not be granted as to issues raised before the
presiding officer on a pending motion for reconsideration.

(c¢) (1) If a petition for review is granted, the Commission will issue an order
specifying the issues to be reviewed and designating the parties to the review
proceeding. The Commission may, in its discretion, decide the matter on the
basis of the petition for review or it may specify whether any briefs may be
filed.

(2) Unless the Commission orders otherwise, any briefs on review may not
exceed thirty (30) pages in length, exclusive of pages containing the table of
contents, table of citations, and any addendum containing appropriate
exhibits, statutes, or regulations. A brief in excess of ten (10) pages must
contain a table of contents with page references and a table of cases
(alphabetically arranged), cited statutes, regulations and other authorities,
with references to the pages of the brief where they are cited.

(d) Petitions for reconsideration of Commission decisions granting or
denying review in whole or in part will not be entertained. A petition for
reconsideration of a Commission decision after review may be filed within ten
(10) days, but is not necessary for exhaustion of administrative remedies.
However, if a petition for reconsideration is filed, the Commission decision is
not final until the petition is decided. Any petition for reconsideration will be
evaluated against the standard in § 2.323(e).

(e) Neither the filing nor the granting of a petition under this section stays
the effect of the decision or action of the presiding officer, unless the
Commission orders otherwise.

(f) Interlocutory review. (1) A question certified to the Commission under §
2.319(1), or a ruling referred or issue certified to the Commission under§
2.323(f), will be reviewed if the certification or referral raises significant and
novel legal or policy issues, and resolution of the issues would materially
advance the orderly disposition of the proceeding.



(2) The Commission mays, in its discretion, grant interlocutory review at the
request of a party despite the absence of a referral or certification by the
presiding officer. A petition and answer to it must be filed within the times
and in the form prescribed in paragraph (b) of this section and must be
treated in accordance with the general provisions of this section. The petition
for interlocutory review will be granted only if the party demonstrates that -
the issue for which the party seeks interlocutory review:

(i) Threatens the party adversely affected by it with immediate and serious
irreparable impact which, as a practical matter, could not be alleviated
through a petition for review of the presiding officer's final decision; or

(ii) Affects the basic structure of the proceeding in a pervasive or unusual
manner.



10 C.F.R. § 2.1202 Authority and role of NRC staff.

(a) During the pendency of any hearing under this subpart, consistent with
the NRC staff's findings in its review of the application or matter which is the
subject of the hearing and as authorized by law, the NRC staff is expected to
issue its approval or denial of the application promptly, or take other
appropriate action on the underlying regulatory matter for which a hearing
was provided. When the NRC staff takes its action, it shall notify the presiding
officer and the parties to the proceeding of its action. That notice must include
the NRC staff's position on the matters in controversy before the presiding
officer with respect to the staff action. The NRC staff's action on the matter is
effective upon issuance by the staff, except in matters involving:

(1) An application to construct and/or operate a production or utilization
facility (including an application for a limited work authorization under 10
CFR 50.12, or an application for a combined license under subpart C of 10
CFR part 52);

(2) An application for an early site permit under subpart A of 10 CFR part
52;

(3) An application for a manufacturing license under subpart F of 10 CFR
part 52;

(4) An application for an amendment to a construction authorization for a
high-level radioactive waste repository at a geologic repository operations
area falling under either 10 CFR 60.32(c)(1) or 10 CFR part 63;

(5) An application for the construction and operation of an independent
spent fuel storage installation (ISFSI) located at a site other than a reactor site
or a monitored retrievable storage installation (MRS) under 10 CFR part 72;
and



(6) Production or utilization facility licensing actions that involve significant
hazards considerations as defined in 10
CFR 50.92. '

(b)(1) The NRC staff is not required to be a party to a proceeding under this
subpart, except where:

(i) The proceeding involves an application denied by the NRC staff or an
enforcement action proposed by the NRC staff; or

(ii) The presiding officer determines that the resolution of any issue in the
proceeding would be aided materially by the NRC staff's participation in the
proceeding as a party and orders the staff to participate as a party for the
identified issue. In the event that the presiding officer determines that the
NRC staff's participhtion is necessary, the presiding officer shall issue an
order identifying the issue(s) on which the staff is to participate as well as
setting forth the basis for the determination that staff participation will
materially aid in resolution of the issue(s).

(2) Within fifteen (15) days of the issuance of the order granting requests for
hearing/petitions to intervene and admitting contentions, the NRC staff shall
notify the presiding officer and the parties whether it desires to participate as
a party, and identify the contentions on which it wishes to participate as a
party. If the NRC staff desires to be a party thereafter, the NRC staff shall
notify the presiding officer and the parties, identify the contentions on which
it wishes to participate as a party, and make the disclosures required by §
2.336(b)(3) through (5) unless accompanied by an affidavit explaining why the
disclosures cannot be provided to the parties with the notice.

(3) Once the NRC staff chooses to participate as a party, it shall have all the
rights and responsibilities of a party with respect to the admitted
contention/matter in controversy on which the staff chooses to participate.



10 C.F.R. § 2.1402 General procedures and limitations; requests for other
procedures.

(a) Generally-applicable procedures. For proceedings conducted under this
subpart:

(1) Except where provided otherwise in this subpart or specifically
requested by the presiding officer or the Commission, written pleadings and
briefs (regardless of whether they are in the form of a letter, a formal legal
submission, or otherwise) are not permitted;

(2) Requests to schedule a conference to consider oral motions may be in
writing and served on the Presiding officer and the parties;

(3) Motions for summary disposition before the hearing has concluded and
motions for reconsideration to the presiding officer or the Commission are not
permitted;

(4) All motions must be presented and argued orally;

(5) The presiding officer will reflect all rulings on motions and other
requests from the parties in a written decision. A verbatim transcript of oral
rulings satisfies this requirement;

(6) Except for the information disclosure requirements set forth in subpart
C of this part, requests for discovery will not be entertained; and
j
(7) The presiding officer may issue written orders and rulings necessary for
the orderly and effective conduct of the proceeding;

(b) Other procedures. If it becomes apparent at any time before a hearing is
held that a proceeding selected for adjudication under this subpart is not
appropriate for application of this subpart, the presiding officer or the
Commission may, on its own motion or at the request of a party, order the
proceeding to continue under another appropriate subpart. If a prdceeding



under this subpart is discontinued because the proceeding is not appropriate
for application of this subpart, the presiding officer may issue written orders
necessary for the orderly continuation of the hearing process under another

subpart.

(c) Request for cross-examination. A party may present an oral motion to
the presiding officer to permit cross-examination by the parties on particular
admitted contentions or issues. The presiding officer may allow cross-
examination by the parties if he or she determines that cross-examination by
the parties is necessary for the development of an adequate record for
decision.



Appendix C to Part 30 Criteria Relating to Use of Financial Tests and Self
Guarantees for Providing Reasonable Assurance of Funds for Decommissioning

I. Introduction

An applicant or licensee may provide reasonable assurance of the
avaiiability of funds for decommissioning based on furnishing its own
guarantee that funds will be available for decommissioning costs and on a
demonstration that the company passes the financial test of Section II of this
appendix. The terms of the self-guarantee are in Section IIT of this appendix.
This appendix establishes criteria for passing the financial test for the self
guarantee and establishes the terms for a self-guarantee.

II. Financial Test

A. To pass the financial test, a company must meet all of the following
criteria: |

(1) Tangible net worth at least 10 times the total current decommissioning
cost estimate for the total of all facilities or parts thereof (or the current
amount required if certification is used), or, for a power reactor licensee, at
least 10 times the amount of decommissioning funds being assured by a self
guarantee, for all decommissioning activities for which the company is
responsible as self-guaranteeing licensee and as parent-guarantor for the total
of all reactor units or parts thereof (Tangible net worth shall be calculated to
exclude the net book value of the nuclear unit(s)).

(2) Assets located in the United States amounting to at least 90 percent of
total assets or at least 10 times the total current decommissioning cost
estimate for the total of all facilities or parts thereof (or the current amount
required if certification is used), or, for a power reactor licensee, at least 10
times the amount of decommissioning funds being assured by a self guarantee,
for all decommissioning activities for which the company is responsible as self-
guaranteeing licensee and as parent-guarantor for the total of all reactor units
or parts thereof.



(3) A current rating for its most recent bond issuance of AAA, AA, or A as
issued by Standard and Poors (S&P), or Aaa, Aa, or A as issued by Moodys.

B. To pass the financial test, a company must meet all of the following
additional requirements:

- (1) The company must have at least one class of equity securities registered
under the Securities Exchange Act of 1934,

(2) The company's independent certified public accountant must have
compared the data used by the company in the financial test which is derived
from the independently audited, yearend financial statements for the latest
fiscal year, with the amounts in such financial statement. In connection with
that procedure, the licensee shall inform NRC within 90 days of any matters
coming to the attention of the auditor that cause the auditor to believe that the
data specified in the financial test should be adjusted and that the company no
longer passes the test.

(3) After the initial financial test, the company must repeat passage of the
test within 90 days after the close of each succeeding fiscal year.
C. If the licensee no longer meets the requirements of Section IL.A. of this
appendix, the licensee must send immediate notice to the Commission of its
intent to establish alternate financial assurance as specified in the
Commission's regulations within 120 days of such notice. |

II1. Company Self-Guarantee

The terms of a self-guarantee which an applicant or licensee furnishes must
provide that:

A. The guarantee will remain in force unless the licensee sends notice of
cancellation by certified mail to the Commission. Cancellation may not occur,
however, during the 120 days beginning on the date of receipt of the notice of
cancellation by the Commission, as evidenced by the return receipt.



B. The licensee shall provide alternative financial assurance as specified in
the Commission's regulations within 90 days following receipt by the
Commission of a notice of cancellation of the guarantee,.

C. The guarantee and financial test provisions must remain in effect until
the Commission has terminated the license or until another financial
assurance method acceptable to the Commission has been put in effect by the
licensee.

D. The licensee will promptly forward to the Commission and the licensee's
independent auditor all reports covering the latest fiscal year filed by the
licensee with the Securities and Exchange Commission pursuant to the
requirements of section 13 of the Securities and Exchange Act of 1934.

E. If, at any time, the licensee's most recent bond issuance ceases to be rated
in any category of ""A" or above by either Standard and Poors or Moodys, the
licensee will provide notice in writing of such fact to the Commission within 20
days after publication of the change by the rating service. If the licensee's
most recent bond issuance ceases to be rated in any category of A or above by
both Standard and Poors and Moodys, the licensee no longer meets the
requirements of Section II.A. of this appendix.

F. The applicant or licensee must provide to the Commission a written
guarantee (a written commitment by a corporate officer) which states that the
licensee will fund and carry out the required decommissioning activities or,
upon issuance of an order by the Commission, the licensee will set up and
fund a trust in the amount of the current cost estimates for decommissioning.



10 C.F.R. § 40.14 Specific exemptions.

(a) The Commission may, upon application of any interested person or upon
its own initiative, grant such exemptions from the requirements of the
regulation in this part as it determines are authorized by law and will not
endanger life or property or the common defense and security and are
otherwise in the public interest.

(b) [Reserved]

(c) The Department of Energy is exempt from the requirements of this part
to the extent that its activities are subject to the requirements of part 60 or 63
of this chapter.

(d) Except as specifically provided in part 61 of this chapter any licensee is
exempt from the requirements of this part to the extent that its activities are
subject to the requirements of part 61 of this chapter.



10 C.F.R. § 40.36 Financial assurance and recordkeeping for
decommissioning.

Except for licenses authorizing the receipt, possession, and use of source
material for uranium or thorium milling, or byproduct material at sites
formerly associated with such milling, for which financial assurance
requirements are set forth in appendix A of this part, criteria for providing
financial assurance for decommissioning are as follows:

(a) Each applicant for a specific license authorizing the possession and use of
more than 100 mCi of source material in a readily dispersible form shall
submit a decommissioning funding plan as described in paragraph (d) of this
section. '

(b) Each applicant for a specific license authorizing possession and use of
quantities of source material greater than 10 mCi but less than or equal to 100
mCi in a readily dispersible form shall either--

(1) Submit a decommissioning funding plan as described in paragraph (d) of
this section; or

(2) Submit a certification that financial assurance for decommissioning has
been provided in the amount of $225,000 by June 2, 2005 using one of the
methods described in paragraph (e) of this section. For an applicant, this
certification may state that the appropriate assurance will be obtained after
the application has been approved and the license issued but before the
receipt of licensed material. If the applicant defers execution of the financial
instrument until after the license has been issued, a signed original of the
financial instrument obtained to satisfy the requirements of paragraph (e) of
this section must be submitted to NRC prior to receipt of licensed material. If
the applicant does not defer execution of the financial instrument, the
applicant shall submit to NRC, as part of the certification, a signed original of
the financial instrument obtained to satisfy the requirements of paragraph (e)
of this section.



(c)(1) Each holder of a specific license issued on or after July 27, 1990, which
is covered by paragraph (a) or (b) of this section, shall provide financial
assurance for decommissioning in accordance with the criteria set forth in this
section.

(2) Each holder of a specific license issued before July 27, 1990, and of a type
described in paragraph (a) of this section shall submit a decommissioning
funding plan as described in paragraph (d) of this section or a certification of
financial assurance for decommissioning in an amount at least equal to
$1,125,000 in accordance with the criteria set forth in this section. If the
licensee submits the certification of financial assurance rather than a
decommissioning funding plan, the licensee shall include a decommissioning
funding plan in any application for license renewal. Licensees required to
submit the $1,125,000 amount must do so by December 2, 2004.

(3) Each holder of a specific license issued before July 27, 1990, and of a type
described in paragraph (b) of this section shall submit, on or before July 27,
1990, a decommissioning funding plan, as described in paragraph (d) of this
section, or a certification of financial assurance for decommissioning in
accordance with the criteria set forth in this section.

(4) Any licensee who has submitted an application before July 27, 1990, for
renewal of license in accordance with § 40.43 shall provide financial assurance
for decommissioning in accordance with paragraphs (a) and (b) of this
section. This assurance must be submitted when this rule becomes effective
November 24, 1995.

(d) Each decommissioning funding plan must contain a cost estimate for
decommissioning and a description of the method of assuring funds for
decommissioning from paragraph (e) of this section, including means for
adjusting cost estimates and associated funding levels periodically over the life
of the facility. Cost estimates must be adjusted at intervals not to exceed 3
years. The decommissioning funding plan must also contain a certification by
the licensee that financial assurance for decommissioning has been provided
in the amount of the cost estimate for decommissioning and a signed original



of the financial instrument obtained to satisfy the requirements of paragraph
(e) of this section.

(e) Financial assurance for decommissioning must be provided by one or
more of the following methods:

(1) Prepayment. Prepayment is the deposit prior to the start of operation
into an account segregated from licensee assets and outside the licensee's
administrative control of cash or liquid assets such that the amount of funds
would be sufficient to pay decommissioning costs. Prepayment may be in the
form of a trust, escrow account, government fund, certificate of deposit, or
deposit of government securities.

(2) A surety method, insurance, or other guarantee method. These methods
guarantee that decommissioning costs will be paid. A surety method may be in
the form of a surety bond, letter of credit, or line of credit. A parent company
guarantee of funds for decommissioning costs based on a financial test may be
used if the guarantee and test are as contained in appendix A to part 30. A
parent company guarantee may not be used in combination with other
financial methods to satisfy the requirements of this section. For commercial
corporations that issue bonds, a guarantee of funds by the applicant or
licensee for decommissioning costs based on a financial test may be used if the
guarantee and test are as contained in appendix C to part 30. For commercial
companies that do not issue bonds, a guarantee of funds by the applicant or
licensee for decommissioning costs may be used if the guarantee and test are
as contained in appendix D to part 30. For nonprofit entities, such as colleges,
universities, and nonprofit hospitals, a guarantee of funds by the applicant or
licensee may be used if the guarzintee and test are as contained in appendix E
to part 30. A guarantee by the applicant or licensee may not be used in
combination with any other financial methods used to satisfy the
requirements of this section or in any situation where the applicant or licensee
has a parent company holding majority control of the voting stock of the
company. Any surety method or insurance used to provide financial assurance
for decommissioning must contain the following conditions:



(i) The surety method or insurance must be open-ended or, if written for a
specified term, such as five years, must be renewed automatically unless 90
days or more prior to the renewal date, the issuer notifies the Commission, the
beneficiary, and the licensee of its intention not to renew. The surety method
or insurance must also provide that the full face amount be paid to the
beneficiary automatically prior to the expiration without proof of forfeiture if
the licensee fails to provide a replacement acceptable to the Commission
within 30 days after receipt of notification of cancellation.

(ii) The surety method or insurance must be payable to a trust established

- for decommissioning costs. The trustee and trust must be acceptable to the
Commission. An acceptable trustee includes an appropriate State or Federal
government agency or an entity which has the authority to act as a trustee and
whose trust operations are regulated and examined by a Federal or State
agency.

(iii) The surety method or insurance must remain in effect until the
Commission has terminated the license.

(3) An external sinking fund in which deposits are made at least annually,
coupled with a surety method or insurance, the value of which may decrease
by the amount being accumulated in the sinking fund. An external sinking
fund is a fund established and maintained by setting aside funds periodically
in an account segregated from licensee assets and outside the licensee's
administrative control in which the total amount of funds would be sufficient
to pay decommissioning costs at the time termination of operation is expected.
An external sinking fund may be in the form of a trust, escrow account,
government fund, certificate of deposit, or deposit of government securities.
The surety or insurance provision must be as stated in paragraph (e)(2) of this
section.

(4) In the case of Federal, State, or local government licensees, a statement
of intent containing a cost estimate for decommissioning or an amount based
on paragraph (b) of this section, and indicating that funds for
decommissioning will be obtained when necessary.



(5) When a governmental entity is assuming custody and ownership of a site,
an arrangement that is deemed acceptable by such governmental entity.

(f) Each person licensed under this part shall keep records of information
important to the decommissioning of a facility in an identified location until
the site is released for unrestricted use. Before licensed activities are
transferred or assigned in accordance with § 40.41(b) licensees shall transfer
all records described in this paragraph to the new licensee. In this case, the
new licensee will be responsible for maintaining these records until the license
is terminated. If records important to the decommissioning of a facility are
kept for other purposes, reference to these records and their locations may be
used. Information the Commission considers important to decommissioning
consists of--

(1) Records of spills or other unusual occurrences involving the spread of
contamination in and around the facility, equipment, or site. These records
may be limited to instances when contamination remains after any cleanup
procedures or when there is reasonable likelihood that contaminants may
have spread to inaccessible areas as in the case of possible seepage into porous
materials such as concrete. These records must include any known
information on identification of involved nuclides, quantities, forms, and

» concentrations.

(2) As-built drawings and modifications of structures and equipment in
restricted areas where radioactive materials are used and/or stored, and of
locations of possible inaccessible contamination such as buried pipes which
may be subject to contamination. If required drawings are referenced, each
relevant document need not be indexed individually. If drawings are not
available, the licensee shall substitute appropriate records of available
information concerning these areas and locations.

(3) Except for areas containing depleted uranium used only for shielding or
as penetrators in unused munitions, a list contained in a single document and
updated every 2 years, of the following:



(i) All areas designated and formerly designated as restricted areas as
defined under 10 CFR 20.1003;

(ii) All areas outside of restricted areas that require documentation under §
40.36(f)(1);

(iii) All areas outside of restricted areas where current and previous wastes
have been buried as documented under 10 CFR 20.2108; and
(iv) All areas outside of restricted areas that contain material such that, if the
license expired, the licensee would be required to either decontaminate the
area to meet the criteria for decommissioning in 10 CFR part 20, subpart E,
or apply for approval for disposal under 10 CFR 20.2002.

(4) Records of the cost estimate performed for the decommissioning funding
plan or of the amount certified for decommissioning, and records of the
funding method used for assuring funds if either a funding plan or
certification is used.



10 C.F.R. § 40.42 Expiration and termination of licenses and
decommissioning of sites and separate buildings or outdoor areas.

(a) Each specific license expires at the end of the day on the expiration date
stated in the license unless the licensee has filed an application for renewal
under § 40.43 not less than 30 days before the expiration date stated in the
existing license. If an application for renewal has been filed at least 30 days
before the expiration date stated in the existing license, the existing license
expires at the end of the day on which the Commission makes a final
determination to deny the renewal application or, if the determination states
an expiration date, the expiration date stated in the determination.

(b) Each specific license revoked by the Commission expires at the end of -
the day on the date of the Commission's final determination to revoke the
license, or on the expiration date stated in the determination, or as otherwise
provided by Commission Order.

(c) Each specific license continues in effect, beyond the expiration date if
necessary, with respect to possession of source material until the Commission
notifies the licensee in writing that the license is terminated. During this time,
the licensee shall--

(1) Limit actions involving source material to those related to
decommissioning; and

(2) Continue to control entry to restricted areas until they are suitable for
release in accordance with NRC requirements;

(d) Within 60 days of the occurrence of any of the follbwing, consistent with
the administrative directions in § 40.5, each licensee shall provide notification
to the NRC in writing and either begin decommissioning its site, or any
separate building or outdoor area that contains residual radioactivity, so that
the building or outdoor area is suitable for release in accordance with NRC
requirements, or submit within 12 months of notification a decommissioning



plan, if required by paragraph (g)(1) of this section, and begin
decommissioning upon approval of that plan if--

(1) The license has expired pursuant to paragraph (a) or (b) of this section;
or

(2) The licensee has decided to permanently cease principal activities, as
defined in this part, at the entire site or in any separate building or outdoor
area; or ‘

(3) No principal activities under the license have been conducted for a
period of 24 months; or

(4) No principal activities have been conducted for a period of 24 months in
any separate building or outdoor area that contains residual radioactivity
such that the building or outdoor area is unsuitable for release in accordance
with NRC requirements.

(e) Coincident with the notification required by paragraph (d) of this
section, the licensee shall maintain in effect all decommissioning financial
assurances established by the licensee pursuant to § 40.36 in conjunction with
a license issuance or renewal or as required by this section. The amount of the
financial assurance must be increased, or may be decreased, as appropriate,
to cover the detailed cost estimate for decommissioning established pursuant
to paragraph (g)(4)(v) of this section.

(1) Any licensee who has not provided financial assurance to cover the
detailed cost estimate submitted with the decommissioning plan shall do so
when this rule becomes effective November 24, 1995.

(2) Following approval of the decommissioning plan, a licensee may reduce
the amount of the financial assurance as decommissioning proceeds and
radiological contamination is reduced at the site with the approval of the
Commission. . ..



30 C.F.R. § 800.23 Self-bonding.
(a) Definitions. For the purposes of this section only:
Current assets means cash or other. assets or resources which are reasonably
expected to be converted to cash or sold or consumed within one year or
within the normal operating cycle of the business.
Current liabilities means obligations which are reasonably expected to be paid
or liquidated within one year or within the normal operating cycle of the

business.

Fixed assets means plants and equipment, but does not include land or coal in
place.

Liabilities means obligations to transfer assets or provide services to other
entities in the future as a result of past transactions.

Net worth means total assets minus total liabilities and is equivalent to
owners' equity.

Parent corporation means a corporation which owns or controls the applicant.

Tangible net worth means net worth minus intangibles such as goodwill and
rights to patents or royalties.



