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UNITED STATES OF AMERICA 

NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

____________________________________
      ) 
In the Matter of    ) Docket No. 70-27 EA 
      ) 
BABCOCK & WILCOX NUCLEAR ) August 13, 2010 
  OPERATIONS GROUP, INC.)  ) 
      ) 
(Lynchburg, VA Facility)   ) 
____________________________________)

JOINT MOTION TO DEFER TELEPHONE PREHEARING CONFERENCE 
 AND HOLD PROCEEDING IN ABEYANCE

INTRODUCTION

 Pursuant to 10 C.F.R. § 2.323, the parties to this enforcement proceeding, Babcock & 

Wilcox Nuclear Operations Group, Inc.(“B&W” or “Licensee”) and the Staff of the U.S. Nuclear 

Regulatory Commission (“NRC Staff” or “Staff”), jointly request1 that, for reasons discussed 

more fully below, the Atomic Safety and Licensing Board (“Board”) issue an order deferring the 

August 24, 2010 telephone prehearing conference and holding this proceeding in abeyance. 

BACKGROUND

 On June 15, 2010, the NRC Staff issued an order to B&W, pursuant to 10 C.F.R. § 2.205, 

imposing a civil monetary penalty in the amount of $32,500 on the basis of a Severity Level III 

violation identified by the Staff following inspections it conducted at B&W’s Lynchburg, 

Virginia facility from March 23 through June 21, 2008.2  As provided by the Order and as 

1  Inasmuch as this motion is jointly filed by the parties, the requirement, in 10 C.F.R. § 2.323(b), that the movant 
contact other parties is satisfied. 

2 See 75 Fed. Reg. 35,846 (June 23, 2010). 



- 2 -

authorized by an extension of time granted by the Director, Office of Enforcement (“OE”),3

B&W timely requested a hearing on July 27, 2010.4  On August 6, 2010, the NRC Staff filed its 

Answer to B&W’s hearing request, stating that it did not oppose B&W’s request. 

 On July 29, 2010, this Board was constituted to preside in any hearing held in this matter.  

On August 11, 2010, the Board issued a Memorandum and Order in which it granted the 

Licensee’s hearing request, and scheduled a telephone prehearing conference to be held on 

August 24, 2010. 

DISCUSSION

 As noted in its July 27, 2010 Hearing Request, B&W, in its July 2, 2010 request to the 

Director, OE, had sought a 90-day extension of time in which to request a hearing.  The length of 

the requested extension was, in large part, based upon B&W’s view that this matter can be 

successfully resolved without resort to formal adjudication.  While the Director was not opposed 

to settlement negotiations with B&W, he determined that submittal by B&W of a request for 

hearing prior to settlement negotiations was the preferred procedure.  Thus, the Director granted 

a 16-day extension of time for B&W to request a hearing to provide adequate time for B&W to 

complete its outage (which was underway) in a safe and compliant manner and request a hearing.

 Now that B&W has requested a hearing, Counsel for B&W has again raised the prospect 

of a settlement with Counsel for the Staff, and both believe that further discussions between the 

parties may prove to be fruitful and avoid the need for a hearing.  For that reason, 

notwithstanding the preliminary nature of the matters to be addressed during the telephone 

prehearing conference scheduled for August 24th, the Licensee and Staff are of the view that 

efforts are better focused on preparation for settlement discussions.  The parties further believe 

3  Letter from R. Zimmerman, Director, OE, to R. P. Cochrane, B&W, July 9, 2010. 
4  Letter from Donald J. Silverman, Counsel for B&W, to the Office of the Secretary, NRC, July 27, 2010. 
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that granting this motion will not prevent the Board from efficiently moving forward if, in the 

future, efforts to settle this matter prove unsuccessful.  Furthermore, discussions between the 

parties may influence their answers to the several questions posed by the Board in its 

August 11th Memorandum and Order regarding the selection of hearing procedures, the nature 

and extent of discovery, and the identification of the specific issues to be adjudicated and which 

would be amenable to summary disposition. 

 Accordingly, B&W and the NRC Staff jointly move that the Board issue an order 

deferring the scheduled telephone prehearing conference and holding the proceeding in 

abeyance.  The parties plan to begin settlement discussions by early September, and will jointly 

advise the Board of the status of their efforts in a written report to be filed every 30 days, 

commencing September 30, 2010. 

CONCLUSION

 For the foregoing reasons, B&W and the NRC Staff jointly request that the Board defer 

the telephone prehearing conference currently scheduled for August 24, 2010, and hold the 

proceeding in abeyance. 

      Respectfully submitted, 

Executed in accord with 10 C.F.R. § 2.304(d)     Signed (electronically) by Donald J. Silverman
Molly L. Barkman, Esq.            Donald J. Silverman, Esq. 
Laura R. Goldin, Esq.          Lawrence J. Chandler, Esq. 
Office of the General Counsel         Morgan, Lewis & Bockius LLP 
U.S. Nuclear Regulatory Commission        1111 Pennsylvania Avenue, N.W  
Washington, D.C. 20555        Washington, D.C.  20004 
Phone:  301-415-1117               Phone:  202-739-5502 
E-mail:  Molly.Barkman@nrc.gov                    E-mail:dsilverman@morganlewis.com
   Laura.Goldin@nrc.gov                                lchandler@morganlewis.com   

Counsel for the NRC Staff               Counsel for B&W
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Dated in Washington, D.C. 
this 13th day of August, 2010 
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U.S. Nuclear Regulatory Commission 
Office of the Secretary of the Commission 
Mail Stop: O-16C1 
Washington, DC 20555-0001 

U.S. Nuclear Regulatory Commission 
Office of Commission Appellate Adjudication 
Mail Stop: O-16C1 
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___________________________
Donald J. Silverman 
Counsel for Babcock & Wilcox 


