August 16, 2010

MEMORANDUM TO: Chairman Jaczko
Commissioner Svinicki
Commissioner Apostolakis
Commissioner Magwood
Commissioner Ostendorff

FROM: Charles L. Miller, Director /RA/
Office of Federal and State Materials
and Environmental Management Programs

SUBJECT: RESOURCE AND SCHEDULE IMPACTS OF SEPARATE
RULEMAKINGS ON DEPLETED URANIUM AND BLENDING
(M100617B)

In SECY-10-0043, “Blending of Low-Level Radioactive Waste,” the staff analyzed issues
associated with blending low-level radioactive waste (LLRW) and recommended that the
Commission address such blending in an ongoing rulemaking for disposal of “unique waste
streams,” (UWS), including depleted uranium. On June 17, 2010, the Commission met with the
staff and other stakeholders to discuss LLRW blending. The July 1, 2010, Staff Requirements
Memorandum (SRM) from that meeting directed the staff, among other things, to provide
resource and schedule impacts of completing separate rulemakings on depleted uranium and
blending. The Commission also requested that the staff identify pros and cons for separate
rulemakings. The purpose of this memorandum is to provide the requested information.

In developing SECY-10-0043, the staff considered how blended waste could be integrated into
the ongoing UWS rulemaking. The rulemaking, which was initiated at the beginning of this year,
is budgeted for 10.4 full time equivalent (FTE) and $1.5 million, and is scheduled to be
completed by the end of Fiscal Year (FY) 2012." The addition of blended waste to this
rulemaking would involve an explicit statement in the rule text or Statement of Considerations
that the new requirement for a site-specific intruder assessment applies to disposal of large
amounts of blended waste. In addition, in SECY-10-0043, the staff committed to analyzing, as
part of the rulemaking, the environmental impacts of large-scale blending in comparison to other
alternatives, such as on-site storage, direct disposal, and processing to further reduce the
volume of waste. Including blended waste in the UWS rulemaking would have a nominal impact
on currently budgeted resources.
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' The rulemaking for the FY 2010 budget includes 2.5 FTE for these activities, the FY 2011 President’s Budget
includes 4.5 FTE and $750K, and the FY 2012 budget includes 3.4 FTE and $750K, which will be addressed in the
Planning, Budget and Performance Management process.



The Commissioners -2-

A separate, limited rulemaking for blending of LLRW would require 4.3 FTE and approximately
$1.0 M over a 2.5 year period. The range in funding is due to the variability in the scope and
extent of environmental review that will be required. The rulemaking would, as a minimum,
specify that a site-specific intruder analysis would be required for large-scale blended wastes.
In addition, an assessment of the environmental impacts would be completed.

With respect to the schedule for a separate blending rulemaking, the staff’s view is that it should
not begin until the UWS rulemaking is completed at the end of FY 2012, in order to ensure the
public adequate opportunity to participate. The notice and comment requirement found in
Section 553(b) of the Administrative Procedure Act is one of the methods by which the public is
afforded an opportunity to participate in rulemakings. Inherent to an agency successfully
complying with the notice and comment requirement is the need to fully inform the public about
the rule on which they are commenting. It would be difficult to fully inform the public during a
blending rulemaking (which would be amending the ongoing UWS rulemaking) about the final
form of the UWS rule if the UWS rule has not yet been finalized. It is therefore difficult to solicit
meaningful public involvement when the basis from which the rulemaking proceeds is itself in
motion. Equally important is ensuring the agency not “prejudge” the outcome of the UWS rule.
The UWS rule may change as a result of comments received in rulemaking; opening the
blending rulemaking before the UWS rulemaking is complete would require the U.S. Nuclear
Regulatory Commission to essentially preordain what the UWS will provide in its final form. For
these reasons, a separate blending rulemaking would begin in FY 2013 with completion in FY
2015.

Pursuing a separate blending rulemaking, instead of “piggybacking” onto the unique waste
streams rulemaking, as the staff recommended in SECY-10-0043, would have the following
pros and cons:

Pros:

e Would minimize the risk of delays in completion of the UWS rulemaking due to the
incorporation of blending.

e By minimizing the possibility of delays to the UWS rulemaking, generators of depleted
uranium, commercial enrichment plants and the U.S. Department of Energy, as well as
Agreement States and disposal facility operators, would have regulatory certainty as soon
as possible on the criteria that will govern disposal of depleted uranium.

Cons:

e Would require additional resources, 4.3 FTE and approximately $1M, to accomplish a
separate rulemaking on blended waste.

e Large-scale blended waste is a “unique waste stream” and logically fits into the planned
rulemaking scope.

e A separate rulemaking for blended waste would delay resolution until 2015 at the earliest.
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The staff continues to recommend the preferred option as stated in SECY-10-0043 in order to
provide clear, timely, and precise regulatory direction for the disposal of depleted uranium and
blended waste.
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