August 16, 2010

Francis Slakey, Ph.D.

Associate Director of Public Affairs
American Physical Society

529 14" Street, #1050
Washington, DC 20045

Dear Dr. Slakey:

| am responding to your correspondence received by the U.S. Nuclear Regulatory Commission
(NRC) on June 29, 2010. In your correspondence, you requested that the NRC promulgate a
regulation to include proliferation assessments as part of the licensing process.

The NRC staff has concluded that your request does not meet the NRC’s acceptance criteria
under 10 CFR 2.802(c)(1) for a petition for rulemaking for the following reasons:

(1) The petition acknowledges that the NRC is not “formally required to consider
non-proliferation as part of the licensing process,” but the petition does not address why the
“formality” of a rule requiring such consideration during licensing is necessary, given the
NRC’s regulatory requirements (i.e., NRC rules and orders) directed at: (i) preventing
unauthorized disclosure of classified information, safeguards information, and “sensitive
unclassified non-safeguards information;” and (ii) precluding theft or diversion of radioactive
materials.

(2) The petition does not explain how, from a substantive or technical standpoint, the NRC
would evaluate non-proliferation in a licensing proceeding, in view of the regulatory
requirements identified above.

(3) The petition does not clearly indicate what licensing actions and types of “facilities” would be
covered by a rulemaking. In the first paragraph describing its specific request for a rule
change, the petition refers generally to “license applications for nuclear technologies” and
“non-proliferation assessments as a step in evaluating licenses.” This broad description
suggests that the petition seeks a rulemaking that addresses the full panoply of licenses
— i.e., production and utilization facility licenses and all materials licenses — that the NRC
issues. In the next paragraph, however, the petition references Section 103 of the Atomic
Energy Act of 1954, as amended, which suggests that it is focused on production and
utilization facilities, including reactors. At other points, the petition refers to the Standard
Review Plan for fuel cycle facilities (NUREG-1520) as well as “enrichment facilities,” which
suggests that the petitioner is focusing on a more limited set of production facilities. Finally,
the petition refers to the security of “nuclear facilities and materials.” In sum, the NRC is
unable to determine the specific set of licenses and/or facilities which the petitioner seeks to
address by rulemaking.
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If you would like the NRC to consider your petition further, you must supplement your
correspondence of June 29, 2010, to address the deficiencies in your petition and meet the
requirements of 10 CFR 2.802(a). This information must be received by the NRC within 90
days of the date of this letter, or your request will not be docketed as a petition for rulemaking.
If you believe it would be helpful in redrafting your petition, you may request a public meeting to
consult with NRC staff to seek clarification or explanation of the reasons for the determination
that your petition did not meet the sufficiency requirements for rulemaking petitions. Please
note that while the NRC staff may, consistent with 10 CFR 2.802(b), discuss the deficiencies in
your petition, the staff may not assist you in redrafting your petition for rulemaking.

Please note that 10 CFR 2.802 sets forth the provisions governing petitions for rulemaking. |
have enclosed a copy of the regulations for your convenience. The regulations pertaining to the
petition process may also be found online at http://www.nrc.gov/reading-rm/doc-collections/cfr.
If you have any questions, please contact Cindy Bladey, Chief, Rules, Announcements, and
Directives Branch, by calling 301-492-3667 or toll-free 1-800-368-5642, or by e-mail to
Cindy.Bladey@nrc.gov.

Sincerely,

/RA Darren Ash for/

R. W. Borchardt
Executive Director
for Operations

Enclosure:
As stated
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