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I. INTRODUCTION 

 Pursuant to the Commission’s June 30, 2010, Order, the State of Washington 

(Washington) submits this brief in response to initial briefs filed with the Commission on 

July 9, 2010.  Washington reiterates the position set forth in its initial brief that the 

Commission should decline to take discretionary interlocutory review of this matter.1  In the 

event the Commission takes review, Washington provides this response to arguments made 

by the United States Department of Energy (DOE),2 the State of Nevada (Nevada),3 and the 

NRC Staff4 that the Commission should reverse the June 29, 2010, decision5

II. ARGUMENT 

 of the Atomic 

Safety and Licensing Board (ASLB or Board).  The ASLB’s Order denied DOE’s motion to 

withdraw with prejudice its application for a license to construct a geologic repository for 

high-level radioactive waste and spent nuclear fuel at Yucca Mountain, Nevada. 

 The arguments made by DOE, Nevada and, to a lesser extent, NRC Staff share a 

common characteristic.  All read a piece of the NWPA, particularly one clause of Section 

114(d), in isolation to support their position.  However, basic grammar and the rules of 

statutory construction preclude the statute from being interpreted and read in the manner 

they suggest.  Doing so ignores Congress’ clear command embodied in the plain language of 

                                                 
1 See Initial Brief of the State of Washington Pursuant to the June 30, 2010, Commission Order 

(Washington Br.) (July 9, 2010) at 10-11. 
2 U.S. Department of Energy’s Brief in Support of Review and Reversal of the Board’s Ruling on the 

Motion to Withdraw (DOE Br.) (July 9, 2010). 
3 Brief of the State of Nevada in Support of Review and Reversal of the Licensing Board’s Decision 

Denying the Department of Energy’s Motion to Withdraw its License Application with Prejudice (Nevada Br.) 
(July 9, 2010).  Nevada’s Brief is joined by the Joint Timbisha Shoshone Tribal Group; the Native American Action 
Council; and Clark County, Nevada.  

4 NRC Staff Brief in Response to the Secretary of the Commission’s June 30, 2010 Order (NRC Staff Br.) 
(July 9, 2010). 

5 Atomic Safety and Licensing Board’s Memorandum and Order (Granting Intervention to Petitioners and 
Denying Withdrawal Motion) (June 29, 2010) (Order). 
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the NWPA.  The grammatical structure of Section 114(d) and the rules of statutory 

construction require that, once DOE submits an application for a license to construct a 

permanent repository, DOE is without authority to withdraw that application, and the NRC 

must issue a decision on the ultimate merits of that application.  Consequently, if review of 

the Board’s Order is taken, the Board’s Order should be upheld. 

A. The Incorporation of “Laws Applicable to Such Applications” in NWPA Section 
114(d) Does Not Authorize DOE or NRC to Terminate the NWPA’s Licensing 
Stage Short of a Decision on the Merits Approving or Disapproving a 
Construction Authorization 

 The heart of DOE’s argument is that by providing in NWPA Section 114(d) that the 

NRC “shall consider” DOE’s application “in accordance with the laws applicable to such 

applications,” Congress intended that DOE could avail itself of the NRC’s withdrawal 

provision, 10 C.F.R. § 2.107, in the same manner as any voluntary applicant for an NRC 

license.  See, e.g., DOE Br. at 10-11 (quoting 42 U.S.C. § 10134(d)).  However, as noted in 

Washington’s Brief at 12-16, the complete language of Section 114(d) defeats DOE’s 

argument.  Section 114(d) provides in full: 

The Commission shall consider an application for a construction authorization 
for all or part of a repository in accordance with the laws applicable to such 
applications, except that the Commission shall issue a final decision 
approving or disapproving the issuance of a construction authorization not 
later than the expiration of 3 years after the date of the submission of such 
application, except that the Commission may extend such deadlines by not 
more than 12 months. 

42 U.S.C. § 10134(d) (emphasis added).   

 According to the rules of statutory construction, “statutes or regulations are to be 

read as a whole, with ‘each part or section . . . construed in connection with every other part 

or section.’”  Am. Fed’n of Gov’t Employees, Local 2782 v. Fed. Labor Relations Auth., 
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803 F.2d 737, 740 (D.C. Cir. 1986) (quoting 2A Sutherlands, Statutes and Statutory 

Construction § 46.05, at 90 (C. Sands rev. 4th ed. 1984)).  Read this way, the grammatical 

structure of Section 114(d) supports only one interpretation.  Specifically, while the 

requirement to consider an application “in accordance with laws applicable,” considered 

alone, might conceivably give the Commission freedom to stop short of a final decision 

approving or disapproving DOE’s application, the “except that” clause immediately 

following precludes any such freedom, operating precisely to ensure that the Commission 

may not stop short of such a decision.  This exception clause provides that the NRC must 

issue a “final decision” that “approv[es] or disapprov[es]” the “issuance of a construction 

authorization.”  42 U.S.C. § 10134(d). 

 The NWPA does not define what it means to “approv[e]” or “disapprov[e]” a 

construction authorization.  However, where not defined by statute, words will be interpreted 

taking their ordinary, contemporary, common meaning.  Fed. Deposit Ins. Corp. v. Meyer, 

510 U.S. 471, 476 (1994); Perrin v. United States, 444 U.S. 37, 42 (1979).  According to a 

dictionary definition contemporaneous with enactment of the NWPA, “approve” means “to 

judge and find commendable or acceptable; to think well of; have or express a favorable 

opinion or judgment of.”  Webster’s Third New International Dictionary 106 (1971).  

“Disapprove” means “to pass unfavorable judgment upon.”  Id. at 643.  A “final decision” 

that “approves” or “disapproves” issuing a construction authorization is thus a final 

judgment on the merits of issuing that authorization.  Therefore, by the plain terms of 

Section 114(d), the “except that” clause precludes any action under the “in accordance with 

laws applicable” clause inconsistent with the requirement on the NRC to issue a final 
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decision on the merits of whether to grant a license to DOE to construct the Yucca Mountain 

repository.6

 As described below, DOE, Nevada, and the NRC Staff all read the “in accordance 

with applicable laws” clause of Section 114(d) in isolation from the full sentence containing 

it, and then further isolate Section 114(d) from the context provided by the NWPA as a 

whole.  As a result, their arguments should be rejected. 

 

 First, both DOE and Nevada argue that the words of the “except that” clause do not 

mean what they say:  that the Commission must issue a final decision approving or 

disapproving the issuance of a construction authorization.  Instead, they treat most of the 

words of the clause as surplusage and argue that the clause merely provides a procedural 

deadline for a decision that, depending on the current stance of DOE or the NRC, may or 

may not occur.  See DOE Br. at 11-12, 21; Nevada Br. at 12, 14.  DOE characterizes the 

“except that” clause as simply a “deadline for a Commission decision” and a “time limit on 

the Commission for licensing action,” DOE Br. at 11, 21, and argues it is “not a substantive 

obligation on the NRC to reach the merits of an application.”  Id. at 4.  Nevada argues that 

the clause exists “because time limits were the only thing missing” from the NRC’s 

otherwise comprehensive licensing rules, prompting Congress to fill in the gap.  Nevada Br. 

at 12.   

 These arguments fail for two reasons.  First, while the time limit portion of the 

“except that” clause may be procedural, the portion requiring a final Commission decision 

approving or disapproving the license application is not.  The time limit refers to performing 

                                                 
6 As further argued in Washington’s Brief, these plain terms are supported by the larger structure and 

context of the NWPA and the NWPA’s legislative history.  See Washington Br. at 12-16. 
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a substantive act: it is a deadline for doing something.  Second, that substantive act is 

specified in the statute.  The “except that” clause tells the Commission not only by when it 

must act, but what it is that must be done.  Contrary to DOE’s wishes, the words of the 

statute do not provide that the NRC has a three-year limit to complete an unspecified 

“licensing action” or make a generic “Commission decision.”  See DOE Br. at 21, 11.  

Instead, the words provide that the time limit is for the Commission to perform a specific, 

substantive and non-procedural act:  issue a “final decision approving or disapproving the 

issuance of a construction authorization.”  42 U.S.C. § 10134(d).  While Nevada claims 

there is “never the slightest suggestion in the legislative history that the paragraph was 

intended to require the Commission to reach the merits of an application,” Nevada Br. at 12, 

this is, in fact, exactly what the words of the statute itself say.7

 In contrast to DOE and Nevada, the NRC Staff recognizes that the terms of the 

“except that” clause of Section 114(d) do establish a time limit for making a substantive, 

merits-based decision on the license application.  NRC Staff Br. at 11 (referring to “The 

Commission’s obligations to . . . reach a technical merits based determination. . .”).  

However, the Staff errs in subsequently asserting that these terms are only triggered “if an 

application is properly before, and actively sponsored before, the NRC,” maintaining that 

“[i]f an applicant no longer wishes to pursue an application and seeks to withdraw it, the 

regulation governing that request (10 C.F.R. § 2.107) should be applied.”  NRC Staff Br. 

at 11.   

 

                                                 
7 Because the words of the statute do, in fact, require this, Nevada’s attempt to find ambiguity in the statute 

on the question of whether DOE may withdraw its application fails.  Nevada asks whether “Congress has directly 
spoken to the precise question at issue,” answers that it has not, and concludes that deference under Chevron to the 
agency’s interpretation of the statute is appropriate.  Nevada Br. at 8, 10.  However, in the face of the plain language 
of the statute, the statute is not ambiguous.  
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 The NRC Staff’s argument, like that of DOE and Nevada, ignores the plain language 

of the “except that” clause.  That language provides an express exception to the “applicable 

laws” clause immediately preceding it, removing any possibility that the requirement to 

reach a merits-based decision is simply relieved if DOE withdraws its application.  Like the 

arguments made by DOE and Nevada, the Staff’s argument, if accepted, would nullify 

Congress’ directive, clearly expressed in the “except that” clause of Section 114(d), that the 

NRC reach a decision on the merits of a DOE’s license application.   

 The Staff’s argument appears to be based on concerns that, upon closer examination, 

disappear.  For example, the Staff appears concerned that accepting the Board’s 

interpretation of Section 114(d) would require a “merits based determination in all 

circumstances,” which would, in turn, preclude the application of the NRC’s normal pre-

docketing procedures to evaluate and summarily reject (without prejudice) patently 

insufficient applications before commencing an adjudication.  NRC Staff Br. at 10 n.10.  

However, the Staff’s brief provides its own answer to this concern, noting that under 

Commission precedent, the three-year schedule requirement means “three years from the 

docketing of the application,” NRC Staff Br. at 9 n.9, thus triggering the obligation to reach 

a final merits-based determination only after an application has been docketed. 

 The NRC Staff also appears to be troubled by a concern that the Board’s Order 

obliges the NRC to step into the role of promoting DOE’s application.  See NRC Staff Br. 

at 11 n.11.  The Staff argues that the Board does not explain or identify NRC’s authority 

“to in effect enforce DOE’s obligations under the NWPA,” complaining that nothing in the 

NWPA or its legislative history indicates that Congress intended for the NRC to take on this 

role.  NRC Staff Br. at 10.   
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 However, the Staff misses a key point.  At issue is not whether the NRC may or must 

enforce DOE’s obligations under the NWPA, but rather the NRC’s own duty under the Act 

to “consider” and reach a “final decision approving or disapproving” the construction 

authorization that the NWPA compels DOE to submit.  42 U.S.C. § 10134(d).  Once DOE’s 

application is docketed, this duty precludes the NRC from taking any action other than 

reaching a decision on the merits of DOE’s application.8  Allowing a non-merits based 

withdrawal does not satisfy the NRC’s obligation to “approve” or “disapprove” a 

construction authorization under Section 114(d).  It simply allows the matter to leave NRC’s 

hands, with no assurance it will ever return.  This would not effectuate the “legislated 

schedule” that is an “essential element” of the NWPA.  H.R. Rep. No. 97-491(I), at 30 

(1982).  The position of the NRC Staff thus fails to give effect to the full terms of Section 

114(d).9

 Finally, Nevada argues that construing the “except that” clause to require a final 

decision on merits “would eliminate the possibility of DOE withdrawing its application 

under any circumstances,” even if it believed the repository was “unsafe.”  Nevada Br. at 12.  

This is incorrect.  In the event DOE determines that the merits of its application are fatally 

flawed, or that Yucca Mountain is objectively “unsafe” as a repository site, DOE is free to 

use the vehicle of 10 C.F.R. § 2.107, or another appropriate legal vehicle, to request a final, 

  

                                                 
8 These requirements also provide the clear basis upon which to distinguish the body of the NRC’s 

“normal” withdrawal precedent developed under 10 C.F.R. § 2.107.  See DOE Br. at 11.  As the ASLB observed:  
“Under the framework of the NWPA, DOE’s application is not like any other application, and DOE is not just ‘any 
litigant,’ because its policy discretion is clearly limited by the NWPA.”  Order at 17.  Based on the language of 
Section 114(d), the same is true of the NRC in considering DOE’s application. 

9 To the extent the Staff is concerned about DOE failing to prosecute its application, other legal 
mechanisms are available through which such inaction may be addressed.  See, e.g., 42 U.S.C. § 10139.  Even in the 
absence of such mechanisms, however, the Staff’s concern does not warrant interpreting a statute to relieve it of its 
own clearly expressed duty, any less than if DOE were to argue that a concern about the NRC’s review of its 
application would relieve DOE of its statutory obligation to submit the application. 
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merits-based determination from the NRC “approving or disapproving” DOE’s construction 

authorization. 

 Critically, however, this is not the circumstance in this case.  DOE’s motion to 

withdraw the application does not go to the merits of the underlying application; in fact, it 

bears no relation to those merits.  DOE has made it clear that in requesting prejudicial 

withdrawal, “the Secretary’s judgment here is not that Yucca Mountain is unsafe or that 

there are flaws in the LA [license application], but rather that it is not a workable option and 

that alternatives will better serve the public interest.”  U.S. Department of Energy’s Reply to 

the Responses to the Motion to Withdraw (May 27, 2010) at 31 n.102.  Granting DOE’s 

motion would thus not be a “final decision approving or disapproving the issuance of a 

construction authorization” under Section 114(d), nor could it be construed to be.10

 All of the arguments advanced by DOE, Nevada, and the NRC Staff share one 

common characteristic:  That a single clause of Section 114(d) can be removed from that 

section and read in isolation to support the result they seek.  However, Congress’ intent with 

   

                                                 
10 DOE argues that a Commission order granting DOE’s motion to withdraw with prejudice would 

constitute a ‘disapprov[al]’ under [Section] 114(d).”  DOE Br. at 22.  Washington disagrees that an application that 
has been prejudicially dismissed without reaching the merits may truly be considered “disapproved” on the merits.  
Rather, such (inappropriate) dismissal would, by closing off the possibility of a merits-based resolution, carry at 
least the impact of having made such an adjudication.  See, e.g., In re Duke Power Co. (Perkins Nuclear Station, 
Units 1, 2, & 3), LBP-82-81, 16 NRC 1128, 1135 (1982) (holding that dismissal with prejudice would amount to an 
adjudication on the merits); In re Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), LBP-99-27, 50 NRC 
45, 51 (1999) (same).  That said, DOE’s request for prejudicial dismissal is based on the simple statement that it 
“does not intend ever to refile its application to construct a permanent geologic repository for spent nuclear fuel and 
high-level radioactive waste at Yucca Mountain.”  U.S. Department of Energy’s Motion to Withdraw (Mar. 3, 2010) 
at 3 n.3.  This does not satisfy the NRC’s standards for imposing a prejudicial sanction upon withdrawal dismissal.  
See, e.g., In re Puerto Rico Elec. Power Auth. (North Coast Nuclear Plant, Unit 1), ALAB-662, 14 NRC 1125, 1133 
(1981) (“[i]t is highly unusual to dispose of a proceeding on the merits, i.e., with prejudice, when in fact the health, 
safety and environmental merits of the application have not been reached.”);  In re Philadelphia Elec. Co. (Fulton 
Generating Station, Units 1 & 2), ALAB-657, 14 NRC 967, 974 (1981) (dismissal is a “particularly harsh and 
punitive term imposed upon withdrawal” that should be reserved for only those situations in which re-considering 
the application would involve substantial prejudice to the opposing parties or the public interest in general).  DOE 
cannot gratuitously wish a prejudicial sanction upon itself, then claim that the sanction amounts to a “disapproval” 
on the merits.  
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regard to Section 114(d) can only be ascertained by reading that Section as a whole.  When 

this is done, it is clear that the NRC Staff’s assertion that, “[i]f Congress intended to 

preclude DOE from requesting (and the NRC from considering withdrawal) [sic] it could 

have specified that in the NWPA,” is incorrect.  NRC Staff Br. at 14-15.  In fact, this is 

precisely what Congress did in Section 114(d).  In plain words, Congress directed DOE to 

submit a construction authorization application and the NRC to reach a final decision on 

whether to approve or disapprove the merits of that authorization.  Congress has clearly 

spoken in the statute. 

B. The NWPA Directs and Constrains DOE’s Exercise of Pre-existing Authority, 
Precluding DOE From Terminating the NWPA’s Licensing Stage Short of a 
Decision on the Merits Approving or Disapproving a Construction 
Authorization  

 DOE argues that because the NWPA did not expressly repeal DOE’s pre-existing 

authority under the Atomic Energy Act (AEA) or the DOE Organization Act—including 

authority over “the establishment of temporary and permanent facilities for storage, 

management, and ultimate disposal of nuclear wastes,” DOE Br. at 8 (quoting 42 U.S.C. 

§ 7133(a)(8)(C)), the AEA “necessarily provides the Secretary discretion to determine not to 

proceed with an application for a particular repository.”  DOE Br. at 1; see also, DOE Br. 

at 3, 8-9, 26-31.   

 It is not necessary to address whether the NWPA repeals some provision of the AEA. 

The NWPA unquestionably directs and constrains whatever broad pre-NWPA AEA and 

organic act discretion DOE may have enjoyed to develop (or not develop) a repository for 

high-level waste and spent nuclear fuel.  The same is true of the other federal agencies 
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implicated by the NWPA; notably, the NRC and the Environmental Protection Agency.  

Among the examples of this: 

• Through the NWPA, Congress directed DOE to promulgate repository siting 

guidelines and directed DOE as to certain criteria the guidelines must address, 

42 U.S.C. § 10132(a); 

• Through the NWPA, Congress mandated that DOE consult with the NRC and 

prospective host state(s) on repository candidate site characterization plan(s), 

including receiving approval before conducting certain activities, 42 U.S.C. 

§ 10133(a), (b), (c);  

• In 1987, Congress through the NWPA mandated DOE to terminate all 

characterization activities at repository candidate sites other than Yucca 

Mountain, 42 U.S.C. § 10172(a); 

• Through the NWPA, Congress precluded DOE from conducting site-specific 

activities with respect to any potential repository other than Yucca Mountain 

“unless Congress has specifically authorized and appropriated funds for such 

activities,”  42 U.S.C. § 10172a(a);  

• The NWPA’s Section 113(c)(3) allows the Secretary to terminate “site 

characterization activities” during the pre-decisional stage only upon a specific 

determination that a site is “unsuitable for development as a repository,” with a 

requirement that DOE report to Congress on matters that include “the need for 

new legislative authority,” 42 U.S.C. § 10133(c)(3); 

• The NWPA directs the NRC and the Environmental Protection Agency to, 

“pursuant to authority under other provisions of law,” promulgate certain 
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standards and criteria applicable to repositories developed pursuant to the NWPA, 

including prescribing the form that such standards and criteria must take, 

42 U.S.C. § 10141(a), (b); 

• The NWPA compels DOE to submit a license application to the NRC at the 

post-decisional stage, 42 U.S.C. § 10134(b), which the NRC then must 

“consider” and act upon to issue a “final decision approving or disapproving,” 

42 U.S.C. § 10134(d); 

• The NWPA’s Section 114(e) also compels DOE to prepare a project decision 

schedule at the post-decisional stage “that portrays the optimum way to attain the 

operation of the repository, within the time periods specified in this part,” 

42 U.S.C. § 10134(e)(1), with concurrent obligations imposed on “all Federal 

agencies required to take action.” Id.; 42 U.S.C. § 10134(e)(2).  

 In each of these instances, the NWPA directs and constrains DOE’s preexisting 

authority relating to nuclear waste management and the establishment of facilities for 

“storage, management, and ultimate disposal of nuclear wastes,” as well as the preexisting 

authority of other agencies such as the NRC.  It is unnecessary to argue about whether the 

NWPA expressly or impliedly repeals any of the AEA’s authority-granting provisions in 

each instance because, whatever the answer, it cannot be denied that the NWPA directs and 

constrains how such authority is used to effectuate Congress’ defined policy aim of 

providing for the “siting, construction, and operation of repositories.”11

                                                 
11 For this reason, DOE’s lengthy recitation of the standards for implied repeal, see DOE Br. at 18-25, is 

irrelevant. 

  42 U.S.C. 

§ 10131(b)(1).  
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 This relationship between the NWPA and earlier-granted authority has been 

recognized by the D.C. Circuit Court of Appeals:  

 NRC insists that NRC’s authority to regulate the DOE’s disposal of 
high-level radioactive wastes predated the passage of the NWPA and therefore 
NRC had no need to, and did not, act “under” the NWPA in promulgating part 
63.  Specifically, NRC alleges that section 202 of the [Energy Reorganization 
Act], 42 U.S.C. § 5842, (not the NWPA) “gave the NRC the power (and the 
obligation) to regulate DOE’s proposed Yucca Mountain repository.”  NRC’s 
argument, however, is somewhat beside the point.  That Congress may have 
authorized NRC to regulate DOE’s disposal of radioactive waste before it 
enacted the NWPA, hardly negates the fact that in the NWPA Congress 
specifically directed NRC to issue “requirements and criteria” for evaluating 
repository-related applications and, not insignificantly, how to do so. 

Nuclear Energy Inst., Inc. v. EPA, 373 F.3d 1251, 1288 (D.C. Cir. 2004) (emphasis added) 

(citations omitted); see also, id. at 1287 (“NRC overlooks the fact that [NWPA] section 121 

itself—and not any of NRC’s preexisting authority under the AEA and the ERA—

specifically directs NRC to adopt ‘requirements and criteria’ to review the specified 

applications.  NRC likewise ignores that, in addition to directing NRC to adopt 

‘requirements and criteria,’ section 121 imposes constraints on the form the ‘requirements 

and criteria’ may take.”) (emphasis added). 

 Nevertheless, in the fashion of arguing that day is night and night is day, DOE 

maintains that the NWPA “provides that the Secretary may move forward with selecting, 

siting, and obtaining a license to construct a repository at Yucca Mountain only if the 

President, Congress and NRC permit him to do so,” while “leav[ing] in place the Secretary’s 

pre-existing discretion to halt a repository at Yucca Mountain without leave of the President, 

Congress or the NRC.”  DOE Br. at 30-31.  This turns the NWPA on its head.  Congress 

devised the NWPA’s “comprehensive, step-by-step approach to repository development” to 
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“solidify a program and keep it on track.”  H.R. Rep. No. 97-491(I), at 28-29 (emphasis 

added).  The NWPA was enacted not to provide a check on DOE’s ability to move forward 

with a repository, but rather to remedy the demonstrated inability of DOE and its 

predecessors to sustain a repository siting effort in the face of agency apathy and political 

pressure.  See generally, H.R. Rep. No. 97-491(I), at 26-30; see also, 42 U.S.C. 

§ 10131(a)(3) (“Federal efforts during the past 30 years to devise a permanent solution to the 

problems . . . have not been adequate”).     

 If it were true that the NWPA leaves in place, undisturbed, the Secretary’s 

pre-existing discretion to terminate a repository effort at any time, see DOE Br. at 31, then 

there would be no need for the NWPA’s Section 113(c)(3) termination provision.  This 

provision provides express authority for the Secretary to cease pre-decisional site 

characterization activities upon a specific finding that a location is “unsuitable for 

development as a repository.”  See 42 U.S.C. § 10133(c)(3).  That authority—only without 

the limitations included in Section 113(c)(3)—would already be vested in the Secretary, 

negating the need for Congress to specify such authority in the NWPA (and further negating 

the need for the Secretary to report back to Congress on “the need for new legislative 

authority,” see 42 U.S.C. § 10133(c)(3)(F)).12

                                                 
12 The parallel DOE attempts to draw between the pre-decisional Section 113(c)(3) termination condition 

and the post-decisional Section 114(d) incorporation of unspecified “laws applicable to such applications” stretches 
both logic and the rules of statutory construction beyond the breaking point.  See DOE Br. at 29-30 & n.106. 

  See e.g., Stone v. I.N.S., 514 U.S. 386, 397-98 

(1995) (“When Congress acts to amend a statute, we presume it intends its amendment to 

have real and substantial effect.”).  Given this limited grant to DOE of termination authority 

at the pre-decisional stage, the fact that Congress displaced the authority of the Secretary and 

the President at the decisional stage (by providing for state disapproval authority and 
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reserving ultimate approval authority with Congress), and the post-decisional Section 114 

licensing phase requirements that DOE and the NRC must prosecute and reach a 

merits-based licensing application decision, it is illogical and absurd to conclude that 

Congress intended for DOE to retain unfettered discretion to unilaterally abandon the 

NWPA’s process at the licensing stage, effectively reversing a siting decision Congress itself 

has made.  See Bryant v. Dollar Gen. Corp., 538 F.3d 394, 402 (6th Cir. 2008); Washington 

Br. at 12-16. 

 Congress’ words also answer DOE’s curious claim that because the NWPA does not 

require repository construction, DOE is somehow excused from complying with the law.  

DOE Br. at 27-28.  While the current Secretary may believe that the NWPA provides a 

“licensing process to nowhere,” it is nevertheless a process that Congress has commanded in 

law and funded DOE to follow, including in the current budget cycle.13

                                                 
13 See the Order at 18-19 n.69 (citing to FY 2010 budget). 

  The current 

Secretary, however, does not hold the only relevant view on whether, if authorized, the 

construction and operation of Yucca Mountain should proceed.  If the NRC approves a 

construction authorization, the option will be available to Congress (as one of the “other 

actors” DOE references, DOE Br. at 26) to, now or at some point in the future, initiate the 

next steps toward realizing repository construction and operation.  This is nothing new; it 

has been the structure of the NWPA since the day it became law.  As argued in 

Washington’s Brief, DOE’s logic would render the entire NWPA superfluous and excuse the 

need for any compliance with the Act, since every action required under the NWPA is but an 

“intermediate step” toward an operating repository.  Washington Br. at 21.  
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 The plain, unambiguous language of the NWPA, and particularly Section 114(d), 

does not allow DOE to withdraw its license application with prejudice, or the NRC to allow 

that withdrawal, and not reach a final, merit-based approval or disapproval of a construction 

authorization for Yucca Mountain.  The Board properly reached this conclusion in its Order.  

That Order should be upheld.   

III. CONCLUSION 

 Washington requests that the Commission decline to take discretionary interlocutory 

review of the ASLB’s June 29, 2010, Order.  If the Commission chooses to review that 

Order, Washington respectfully requests that the Order be upheld in all respects as outlined 

above and in Washington’s Brief.   

 DATED this 19th day of July, 2010. 

ROBERT M. MCKENNA 
Attorney General 
 
Signed (electronically) by Andrew A. Fitz  
ANDREW A. FITZ 
TODD R. BOWERS 
Senior Counsel 
MICHAEL L. DUNNING 
H. LEE OVERTON 
JONATHAN C. THOMPSON 
Assistant Attorneys General 
State of Washington 
Office of the Attorney General 
(360) 586-6770  
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