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P-R-0-C-E-E-D-I-N-G-S
(10:54 a.m.)
JUDGE YOUNG: Okay. All right. So for

the Court Reporter, at this point we just\start a

new booklet, continuous page numbering, but

designate this -- this should be marked I think, as
your contract»éays, "Proprietary" on top.

MS. VRAHORETIS: Your Honor, I wéuld
just also ask that all reéecording equipment be turned
off.

JUDGE YOUNG: Yes, thank you very mugh.
That is turned off? Okay.

MR. LIBBY: If we could add to that cell
phénes.

- JUDGE YOUNG: Cell phones, turn off,
anything else that could have/the capability to
record or transmit.

6kay. Contention 1, I want to ask cone
basic question before you start. Yﬁur basic
argument is that without a specification‘of the
damage states, the full spectrum of damage states,
it is impossible to do an analysis of the adequacy
of the mitigation strategies in the report.

Maybe this is just\coming f;om my non-
technical backgroupd, but what would have prevented

NEAL R. GROSS
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T you from‘hypothesizing X -damage state, one airplane?

At one point you mention multiple airplanes, two

airplanes of a certain size with so much fuel --

‘hypothesizing that and then dqing your own analysis

of whether you believe the report is adequate or not
adequate With regard to damage caused -- I confuse
the two. things, the initiating event and the damage

state, but damage states caused by a particular

initiating event, that the report is adequate or

inadequate to address that.

MR. EYE: Thefe is really I‘think two -
tﬁings that bear on that, Your Honor. First is that
we still look at this as a contention of omission,
and that it shouid not be up to the intervenors to
hypothesize in terms of the various -—

JUﬁGE YOUNG: But let me just get to my
question. You are --

MR. EYE: Oh, sorry.

JUDGE YOUNG: The omission that yoﬁ
allege, and the reason you say it should be there,
is you say that it should be there because it is
impossible to analyze the adequacy of the mitigative
measures without information on the damage states.

And so ﬁy question goes to that. 1Is it

really impossible? Couldn’t one, you or anyone,

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
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hypqthesize the whole spectrum of damage states that
they could think of, and determine which ones the
measures could adequately address and which ones
they couldn’t?

MR. EYE: Theoretically, that would be
possible, I suppose, except for Ehe‘recognition
that, for example, in the introductory mat;rial that
NEI 06-12, there was a comment that all of these
particular damage states are -- I think they use the
word "imponderable."

JUDGE YOUNG: Right. But let’s assume
that at leasﬁ for those you could think of, that one
could think of, what is to stop anybody from
hypothesizing X damage state, and then looking at
the measures and determining, well, would they
adequately handle that or not?

MR. EYE: Your Honor, you have just
summed up the essence of our omis;ion contention,
that that is a burden that falls upon the appiicant
to do rather than the intervenoré.

JUDGE YOUNG: But it is your burden --
let me get the -~ it is your burden, if you believe
that the application fails to contain information on

a relevant matter, as required by law, to identify

the failure and the supporting reasons for your

NEAL R. GROSS
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belief. And as I understand it now from your reply
that you contend that theséfdamaée states should‘bg
identified because of the wording of the rules
themselves, that that -~ those rules, 52.80(d) and
50.54(hh)(2), require that, implicitly require that.

And the reason for your belief that the
report should contain the specification of damage
states is because it is impossible to analyze
othgrwise. So that doesn’t -- you don’t even need
to get into a burden. You need to look at, well, is
it réally impossible?

And I guess what I'm not following is I
don’t see thgt it would be impossible to determine

the adequacy, because anyone could hyéothesize

damage states. At least I might not be able to

”hypothesize as many as an expert would, but I could

hypothesize some. And that is sort of what I am not
following.

Aﬁd then, the next question I'guess; and
then we will see what other questions come, but is
what in the rules requifes that? Or is this
sometﬁ&ng that you want the rules to require, but
they don’t really require?

MR. éYE: May I havé just a moment, Your

Honor?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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(Pause.)

We think it is an explicit requirement
in the rules, and here is why. And this goes to the
question that you raised in your order a couple of
days ago: That is, is there a way to read into
50.54 (hh) (2) the word “effecti&e,“ that the measures

that are submitted for this body’s consideration be

effective?

And I think that that as a matter of law.
is required, and here is my reasoning in that
regard. For example, in the Federxal Register notice
it announced the fires and explosions regulationé at
54 Federal Register 13958. It says, "Licensees will
be able to implement effective mitig;tive measures
for large fires and explosions."

Second, the basic canon of statutory'
construction also applies ‘to regulation construction
as well, and I cite an Nﬁc case in that regard,
matter of Hydro Resources. It-is found at 63 NRC
483. The specific cite is at 491, and that is a
2006 case..

In that regard, the Commission said that
a regulation should be construed to effectuate the
intent of the enacting body. Such intent may be

ascertained by considering the language used and the

NEAL R. GROSS
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overall purpose of the regulation, and by reflecting

on the practical effect of possible interpretations.

Moreover, we think that itvts another
basic canon of statutory regulation construction, is
that 50.54(hh) (2) should be construed in pari
materia with the requirements of 10 CFR 50.150. The
point really is is to protect the public as much as
possible from a major release from one of these
facilities.

Moreover, we think that if there is not
a requirement to read gffectiveness into these
regulétions that we have essentially seét up .an
artificial framework that disregards the need for
effectiveness. And that sort of disregard is
ind;cative of ignoring a relevant factor in the
analysis of the adequacy of the particular
regulations.

Moreover, as you have heard the
intervenors argue in the past, we think the public

interest, as statutorily specified at 42 U.S.C.

2133, subpart D, requires this sort of reading in of

effectiveness.
Finally, it is common sense. Would the
NRC go to the time and trouble to adopt 50.54(hh) (2)

only to have applicants offer ineffective mitigation

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
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measures? That seems at best unlikely that that
would be howfthe NRC would proceed.

Nobody wants to have ineffective
measures. So how do we judge effectiveness? Aé I
pointed out, or as we pointed out in our brief} the
term "strategic" really has its roots in the |
military vernacular. And "strategic planning® means
that the?e is at least some idea as to the overall
objectivés that are to be achieved in a parti;ular
operation, in a pérticular task.

Here there is no specification as to
what those overall objectives might be, let alone a
discuséion of the séope of the problems that might
be encountered in the insgance of a large loss of a
nuclear plant due to fires and explosions. And,
Your Honor, we do, in a way, raise exactly what you
have suggested when in one of the briefs that we
wrote we ‘said that the applicant doesn’t talk about
whether they are going to be fighting one fire, two
fires, five fires, or 10 fires.

We don’t know the answer to that. We
don't know.the magnitude of explosions that might in

fact have to be dealt with through these mitigative

| measures. Could Qe have stepped back and

hypothesized particular damage states that might be

NEAL R. GROSS
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-- that we would say have to\beAlooked at?

‘Weil, I'think tﬁat'we could have, and I
think that we did in a way do that by raisihglthis
question in terms of the numbers of fires that mighp
have to be dealt with at a particular moment . But
there is -~ I guess it is a tactical aeciéidn on the
part of the intervenors té of?er this up as an
omission contenti&n, bpt with the recognition;that
it seems pretty obvious tha; if you don’t read in a
requirement that these be effectiye measures, theg
what is. the boint of having 50.54 (hh) (2)7?

. And if they are»going-to be effective,
there has to be some as objective a way as possible
to measure effectiveness. And the only way’to d;
that ié to have a starting point in terms §f, well,
what are you trying to accomplish% What is the
scope of the problem that'needs to be dealt with?

JUDGE YOUNé: But let me ask you, who is
going to be looking at this to'determine whether it
meets the requirements? I am assuming thaf the
staff will, and ultimately the Commission will. why
couldn’t the staff -- the same Questioﬁ i willjpose
to you. Why couldn’t the staff even morevlock at
the.spéctrum of damage states and measure the report

against a list of -- the realm of damage states that

‘ NEAL R. GROSS
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could occur? And i am hesitant to use a word like
"reasonably."

I don’'t want to‘put some value judgment
on. But why couldn’t the staff do that without the
applicant having listed all of them? That gets back
to my same question -- there has to be a reason that
it would need to be in there, and I‘m just not
following why, if anyone looking at it and judging
the effeqtiveness of the measures, couldn’t use
their own knowledge to know or set out ehe damage

states that it would need to address, and then judge

the measures against those damage states. ‘Why does

there have to be a list in there? Is there

something particular abeut that that I am not
getting?

MR. EYE: The full spectrum of damage
states has not been disclosed.. The full spectrum of
damage staees that is referenced in NEI 06-12 is not
specified in that document, and-the impertant ~- the
reason ;hat that is important, Your Honor, is
because in that introductory section, whieh talks
about high-level insights having been gained through
various analyses of plans and plants, and so forth,
says that the mitigative measures that the applicant

has adopted are not effective under the full

NEAL R. GROSS
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épectrum of damage states. Or I-should be more
specific, may not be‘effective under the full
spectrum of damage states.

JUDGE YOUNG: Could you also read those
statements as being sort of a pragmatic approach in
éaying, look, we have considered everything, and we:
need to say that there are probably some things ﬁhat
we might not have thought of, and there are probably
some thirgs that would féll under that category that
we can'’t guarantee that we could protect égainst
e&erything, you know, an H-bomb, I don’t know, I
mean, can‘t you -- is it not interpretable in that
sort of pragmatic way --

MR. EYE: It --

JUDGE YOUNG: -- rather Ehan you seem to
be interpreting it as an admission of inadequacy.
But couldn’t it also be interpreted as sort of a
pragmatic approach to -- there are probably things
we haven't thought of or tha£ we couldn’t possibly
think oﬁ everything.

MR. EYE: Your Honor, I think one could
look at it that way, but that really, I don‘t think,
is consistent with Qhat.that.introductory remark
says. That introductory remark sa&s that there is a

spectrum of damage states. Now, that spectrum has

NEAL R. GROSS
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hot been disclosed or identified, but there is --
the authors of that document have identified a
spéctrum. They have not discussed it nor disclosed
it.

They also say at theitail of the severe
end of that s#eétrum ;he'mitigative measures that
they prescribe in NEI 06-12 may not be effective.
So it is noé really a matter of-imagining a
particular damage state. It is keying off of what
the authors of that document acknowledge is a part
of the damége state spectrum that is not adequately
covered or may not<be adequately covered by the
mitigative measures that have been adopted.

Ss I think that in terms of trying to
think of all of the possible scenarios, much of that
may have alreadyvbeeﬂ done by the authors of that
document, as they suggest they seem to be able to
identify a part of the damage specfrum that isn’'t
necessarily going to be dealt with effectively by
the mitigative measures in the prescriptive part of
NEI 06-12.

So as a pragmatic matter, I think it is
even more important now to recognize that we have
got damage states that don’t necessarily respond to

the mitigative measures that are adopted by -- that

NEAL R. GROSS
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have been adopted by the applicant. So it is --
that is a pragmatic coﬁsideration. That is np; just
a theoretical consideration.
| We don’t know, because, again, we
haven’'t gotten to do discovery oﬁ this, because we
haven’'t moved to that aspect of the case --
" JUDGE YOUNG: But yéu do have an expert

who would probably be knowledgeable in some of these

" types of damage states.

MR. EYE: Yes. But, again, and that is

one of the reasons why we offered up the suggestion

~ that we say, "Are they dealing with one fire? Two

fires? Five or 10 fires?" Moreover, we don't have
access to safeguard information. That is off limits
for the intervenors. And so the -- when we talk
about the full spectrum of .damage states, I am
presuming that that falls -into some sort of
safeguards category.

- JUDGE YOUNG: ﬁut gouldn;t your expert
- getging4baék to my original question --
hypothesize X damége state and make -- do an
analysis and make a determination whether the
measures would address X damage state, Y damage
state, Z damage statg?

MR. EYE: Your Honor, I think he could

NEAL R. GROSS |,
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once we had the information that the authors of
NEI 06-12 were focusing on, where they said that
there was a part of the damage spectrum that would
not respond effectively to the mitigative measures.

If we can all work with the same
inéormation --

" JUDGE YOUNG: What I‘'m saying is, can‘t
he produce the information of different damage
states that might occur, and then measure the
mitigative measures against that hypothesized damage
state?

MR. EYE: He probably could
theoretically do something like that, but -- Dr.
Lyman is saying that, no, he couldn’'t come up with
all of that. But the importance here is that this
is a contention of omissioﬂ. .This is not something
that we are obligated necessarily to fill in the
blanks for the applicant.

JUDGE YOUNG: You have to give a reason
that it needs to be there, and you have to show thaé
there is a legal requirement that it be there. So
those are the two ;hings I am trying to get you to
focus on.

MR. EYE: Your Honor, and that is what I

did when I began. There is a legal requirement that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

ANAA MULART 100 AMIN AV aovar




10

11

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

BUSINESS PROPRIETARY . 544

these mitigative measures be effective. ~That is a
legal requirement that I think is -- I mean, the
applicant and staff may argue otherwise, but from a
legal and a pragmatic sense, to adopt'ineffective
measureé ;eems to be contrary to everything that
these regs are supposed to do. |

) JUDGE YOUNG: But let me ask you, there
are a lot of regﬁlations out there, a lot of
government regulations addressing all sorts of
things. Regulations ;--bacon.has to be -- not
contain any baeteria and be safe, it can’'t make
people sick, whatever.

Does evéry regulation have to specify --
if the regulation is writ;en in terms of X has to be
safe, does it have to specify all of the things that
it needs to protect against? All of the typeé of
contamination that could possibly occur? I mean,
there could be slaughterhouses where any number of
typés of contamination cquld_happen that could lead
to unsafe bacép.

Does the rule have to -- does the rule
mean that the slaughtérhouseﬁhas to give a list of"
all possible sources of contamination, or does the
rule mean that the slaughterhouse has to assuré that

the meat that comes out of it is safe, and not to

NEAL R. GROSS
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have any bacteria in it from any source?

I mean, I am just having‘a hard time
conceptually following. What you seem to be saying
would make regulations become awfully -- could make
regulations.become awfully complex if the principal -
that you seem to be espousing were applied to all
regulations. Maybe I'm missing éomething, but --

MR. EYE: No. If a slaughterhouse is
required to process'swine, so that you don’'t get
trichinosis in the bacon or the sausage or whatever,
that can be put on their.spectrum of potential
damagé that could happen. That is understood. And
that is a task that they are, under specific
regulations, reguired to do.

JUDGE YOUNG: But don’'t they need to go
farther than just protect against trichinosis?
Don’t they need éo protect against e. coli and
anything, even.if you -- ev;n if it's,noﬁ listed,
they have to make sure that the bacon th;t goes out
there to the.public is not contaminated with
anything. . . ’

MR. EYE: That’'s right. Youf Honor, to
bring it back to the analogy to this, let’s say that

those regs say that the bacon -- that the means by

which to protect food safety at that particular

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS




10
11
12
13
14
15
16
17
18
19
20
21
22
23
. 24

25

BUSINESS PROPRIETARY ) 546

slaughterhouse must be effective -- must be
effective -- and Eake account of the,full_spectrum
of potential pathogens, and so forth, that could
contaminate food. Effectiveness.

And the slaughterhouse comes forward and
says, "Well, we’'ve got a fepoft here that says that
we Caﬁ’t -- tﬁat we know that there’s a part of phe
contamination spectrum, that the measures that the

slaughterhouse has adopted may not be effective on.

But we want you to accépt our methods anyway, even

.though there is a recognition that they may not be

effective.
Effectiveness has a legal requirement

here, and that is one of the reasons why we have

" advanced this contention the way we have.

.And, actually,‘you know, I have been
misspeaking, and ﬁy'colleague just pointed this out.
In NEI 06-12, it is more.definitive than whether or
not thé full spectrum of damage statesbmay not be

effectively mitigated. It says in the last bullet

point,

(b)4)

It is less equivocal. It is rather
unequivocal in that regard.

So that if the slaughterhouse comes
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forward and says, "Well, wé have adopted measures to
deal with food safety and pathogens, and so forth,
but these aren’'t going to be effective under every
scenario that we know about." It’s not scenarios
that we don’t know about, but under scénarios that
we know abodt, "These measures may not be effective,
but we want you to accept them anyway."

A And that is our problem ‘with this(is
that it is not -- you know, it is not a question of
whether or not the mitigative strategies will be
effective under the full spectrum of damage states,
because they won’t.

JUDGE YOUNG: Did the slaughterhouse
say, "We have done everything. We have provisions
to clean this area,_that area, to have the empioyees
do -- wear certain things‘and_wash their hands, or
use clean tools, and so forth. \

However, there are certain strains of
drug-resistant bacteria that seem to persist out
there and come up from time to time, and we can’t
guarantee that something like that wouldn'’t occur."
I mean, is -- I don’‘t know if that’s realistic in
that context, but certainly we all know about drug-
resistant bacteria thét all of the experts have
difficulty dealing with.
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So couldn’t you ha&e'—— couldn’t that be
something of that nature? I mean, you are depending
-- you are sort of depending on that as to f£ill in
thé "why, " the reason, right? I mean, that is what
it comes down to. That is_the'way, isn‘t it?

MR. EYE: Partially, but it is also thel

legal requirement that these mitigative measures be

- effective. And, you know, if the slaughterhouse

comés‘forWard énd.éays, "Gee, you know, we are doing
everything we can, but, still, we may not be
effective, I think it is then the duty of the
regulatory agency to either deal with that

particular gap in effectiveness by perhaps public

_education about how to deal with contaminated food,

of whatever, or to require that the regulated
community go back gnd figure out how to meet their
legal requirement of effectiveness.

And so this is really kind of a two-
pronged approach here, but the underlying reason why
we have raised -~ or one of the underlyihg reasons
why we have raisea this contention is because there
is a recognition that effectiveness is not to be had
under the full spectrum of damage states.

Well, if the slaughterhouse can’t be

'

effective in controlling the pathogens -that are in
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their product that they put on the loading dock and
ship out to the public to be consumed, then there is
a problem, and that problem needs to be dealt with
in an effective way to protect the public from
potential harm. |

To bring it back to this context, we
don’t really have the beﬁefitAéf a public educétion

campaign, like you do “"Cook pork thorocughly" until,

. you know, it is not pink or whatever. We don't have

the benefit of that here.

It is this body that really is
interposing itself between the harm and preventing'
the hérm'to the public, because, I mean, there is
really no effective substitute for that in this
context, in the nuclear regulatory context.

So our objections are really gearedv
also, you know, toward a recognition that as a
practical matter we didn’t raise this. It was the
industry'’s document thét raised it. You know, I
wish I could take credit for it, but I can’t. It
was in black and white in front of me. It took me
several times to read it, frankly, to appreciate its
significance, because ;hat sort of blunt candor
isn’t something that one always finds in indusﬁry

documents,; but here it is.
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It’'s an admission. It‘s an admission

- against their own interest, and --

JUDGE YOUNG: So it’s your -- so if Qe
separated out the part of the contention that is
talking about, or could be talking about, damagé
states that anybody could hypothesize, figure out
what they were, yould what would be left of your
contention be the mitigative measures report is
inadequate to the extent that it does not -- to the
extent that it is based on NEI 06-12, is that what
it is?

MR. EYE: Yes.

JUDGE YOUNG: And admits that it will
not ensure succéss under the fuil spectrum of
potential damage stétes?

MR. EYE: That is certainly a core part
of our contention, Your Honor. |

5UDGE YOUNG: What else is there besides
that?

MR. EYE: Well, as far as contention 1
is concerned?

JUDGE YOUNG: Yes. Where you actually
-- where there 1is actuélly a reason thﬁt something
should be there that anybody -- any expert at least

-- couldn’t fill in because it would be more or less
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cbvious to such an expert.

MR. EYE: Well --

JUDGE YOUNG: You know, certain things
like airéraft, or this or thét, have numbers of
fires, eﬁplosions, in this part of the plant, or
that part of the plant. - I mean, most things could
be hypothesized I think. And so what you are
challenging is, well, that is true, except these --
they admit that the measures, to. the extent they‘are
based on NEI 06-12, will not ensure success under
the fﬁll spectrum of poternitial damage stateé. So we
can get X distance bﬁt not éll the way to the end.

MR. EYE: éorrect. And we don’'t know
what that distance is betweeﬁ where the measures
that they have offered up will be effective, where
those fit on the damage spectrum. We don’t know the
answer to that. What we do know is that we do have
the benefit of 07-13, NEI 07-13, which deals with
the 50.150 design impact rule.

And it does -- for whatever reason, it
does go into various damage state descriptions, both
qualitatively and, to a certain extent,
quantitativeiy. There is certainly an attempt to

describe in some detail.

There is no suggestion in that
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particular document that it covers the full
specgrﬁm, but it, frankly, does more than what 06-12
does;A So I think that the NEI designation that they
have made in their -- in the disclaimers part, if
you will, which is how we have been descriging this,
is somewhaf a;bitrary until we know, one, how they
came up with the damage spectrum; and, two, where
these mitigative measures fit on it.

We know that it doesn‘t go all the way
out to the end, but we don’'t know how far back to
the left side, if you will, of the damage spectrum
these measures will be effective. We‘dontt know the
answer to that.
| May I have just a moment, Your Honor?

(Pause.) ’

Your Hénors, as far as our capacity to
hypothesize the'various damage states thag might
enure under certain scenarios, these really do
involve 'specific kinds of threats that presumably
have been discussed or covered in either internal

NRC safeguards-related information or in information

that has been generated outside of NRC that is,

again, covered by some sort of safeguards

designation.

So we really are left with examining
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what has been done by the applicant in ﬁerms of
offering up its mitigative strategies, rather than
-- and pointing out what hasn’t begn done rather
than coming up with hypothetical situations that
might not be covered by the mitigative measures that
have been offered up. And in a way -- |

JUDGE YOUNG: Could you say that over

H

again?

MR. EYE: Sure.

JUDGE YOUNG: Start over that--- those
last two sentences I think. .

MR. EYE: Well, Your Honor, we are in a
situation where we -- to come up with the
hypotheticals that you were suggesting earliér would
require'ué to rely on presumably safeguardé threat-
related information in terms of just exactly what
threats create what damage state.

And so instead what we have done is lock

at the mitigdative measures that have been offered

up, and then compare them to the disclaimer in the
beginning part of NEI 016, which candidly says that
these mitigative measures will not be effective
under all damage states. And yet --

JUDGE YOUNG: Do you really need to know

~

the threat for -- to determine types of damage
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states when you are looking at fires and explosions?

Do you have to know all of the threats? And I guess

a second, related question is: we live in a cost-
benefit world, and, for example, for a severe
accident mitigation alternétive that plants are
required to look at;{the analysis includes cost-
benefit analysis.

Isn't it'understandable‘thatione would
not want to say, "Well, we guarantee total -- that
we will deal with everything completely and totally
no matter‘what-the damage?” Isn’'t it sort of
understandable that you would say, "Well, this may
not include eve;ythingf? I'm just throwing it out
thefe to see what yogr -- I mean, you seem to be
focusing on that narrow little range or what --
héweﬁer wide it is, that range beyond a certain
point:

But the way the contention is written it
is written to cover the whole specgrum of all the
damage states. And you are saying thatlyou can’t
analyze the effectiveness without kﬁowiﬁg all of the
damage states. It‘seEmé to me at this point you
have admitted that &ou could analyze the damage, you
could analyze the effectiveness of the measures with

regard to most damage states that could be imagined,
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but with regard to this range that the NEI document

. says are sort of imponderable, you can’'t analyze the

effectiveness of dealings with -- dealing with the
imponderables,,basically. ‘Am T omitting something
there?

MR. EYE: well, Youf Honor, this isn’t

an imponderable. . The authors of NEI 06-12 said that

there is a spectrum of potential damage states,
That is not an imponder?ble._ And that lést bullet
point --

JUDGE YOUNG: The third place that that
is -- in a wéy, yoﬁ could say thatvréfers up to the.

third bullet, the potential endless combinations and

permutations of potential damage states are

imponderable. And then, they talk about a flexible
response and the value of costly new fixed hardware

not béing guarantéed;

And then, they end up by saying,
"Identified response capabilities will not ensure
success under the full épectrum." That could mean a

number of different things, but if you can -- it

still seems like it would be a somewhat narrow range . -

compared to those that anyone could hypothesize.
MR. EYE: That is where we run into the

gap in information. We don’t know what -- where the
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mitigative strategies that have been offered up by
the applicant fall on the épectrum of damage states
in terms of effectiveness.

JUDGE YOUNG: You could hypothesize most

¢

of them, though, you admit.
, MR. EYE: I don‘t really know that we

could hypothesize most 6f them.

JUDGE YOUNG: A large number.

MR. EYE: I think we could come up with
-- we could come up with some, but whether or not
they are qonsistent with what the authors of NEI 06-
12 see as the fﬁll spéctrum of damage states, i
don’'t know. |

JUDGE YOUNG: But you don’'t care about

that. What you care about is whether they would be

effective, whether the measures would be effective

‘against all of the damage states, at least that you

could think of, with the possibility of there being,‘
maybe some others out there that you didn’t think of
and that NEI didn‘t think of. o

MR. EYE: Well, NET 06-12 did think
of --

JUDGE YOUNG: Go ahead.

JUDGE ARNOLD: I actually héve a

question for staff. We are discussing essentially
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10 CFR 50.54(hh) (2), which is a new requirement in
the Code 6f Federal Regulétions. Does thék apply to
existing plants as well as new plants?

MS. VRAHORETIS: Yes, Your Honor, I
believe it applies to all plants.

JUDGE ARNbLD: " Okay. Do-ygu know if any
of the existing plants have complied with that?

' MS. VRAHORETIS: I would have to consult
with staff on that, Your Honor.
| (Paﬁse.)

Yes, Ybur Honor. All currenﬁly
operating nucleér power plants have complied with
this regulation.

- JUDGE ARNOLD: Do you know if the

determination of the staff that they complied, did

that requiré a complete definition of damage states
for the individual plants?

MS. VRAHORETIS:. Please let me ask the
staff member.

(Pause.)

No, Your Honor. They did not require

- operating reactors-to identify or delineate full

spectrums of damage states.
JUDGE ARNOLD: We have proposed by Mr.

Eve that the regulations require that the measures-
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taken be effective. 1Is there an expectation‘in the
review that the staff will come to the cbnclusion
that the entire range of damage states you will be
able to show protgction from, that you will have --
that they will have a successful strategy? Of.will
there be some conditions that are beyond that?

MS. VRAHORETIS: One moment, Your Honor.

(Pause. )

Your Honor, there will be some events
that are‘considered beyond design basis events, and
for those, that limited category of events, there
may be some mitigatiye strategies that are'not
completely succéssful. >But it is all in how you
determine or define what ®effective” or “successful"
means.

JUDGE YOUNG: Aren’'t these all beyond
design basis?

MS. VRAHORETIS: Yes, Your Honor.

JUDGE-YOUNG: .That these are supposed to
be protected against?

MS. VRAHORETIS: Yes.

JUDGE YOUNG: But you just saia that
there may be some beyond design basis.

MS. VRAHORETIS: In terms of the entire

spectrum of damage states.
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JUDGE ARNOLD: Meaning that there are
some design basis events that you can protect for
and some that you can’t.

MS. VRAHORETIS: Well, Your Honor, I .

think in the -- the overall regulatory framework for

this is not only 50.54 (hh) (2) and 52.80(6), but it
is also 50.150. So there is -- through the design
process, some of these issues will be -- will be
dealt with, and then -- and that is prior to any
type of an event.

And then, the mitigative strategies are
to put procedures in place to handle anything after

such an event. It is not just what -- the event,

but it is what can we do before and what are some

effective things we can do afterward.

JUDGE ARNOLD: You mentioned the term
"beyond design basis event." And I have tried to
find if that has a regulatory definition, but I have
failed,.although it is a term that is commonly used.
Do you think you could possibly describe how a
beyond design basis event differs from a design
basis event in terms of how it is approached by the
applicant‘s license and by the regulatory
requirements of the NRC?

MS. VRAHORETIS: If I could consultnwith
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. 1 staff, ‘Your Honor.
; 2 ' ‘(Pauéé.)
{ 3l Thank you, Your Hondr, for that mohent.
4 v I would just point Your Honor to Appendix A}ﬁo
5 Part 50 in the regulations, which sets forth general
6 ||. design criferia for nuclear powér plants. And this
i section of theAregulations spells oﬁt'all of the
8 things that a nuclear power plant has to be designed
9 for for the safe operation of the plant.
10 ' And then, I would also point Your Honor
11 to the statement of considerations for this power
.v 12 reactor security rule., that the 'CommiAssion believes
3 13 that mitigation of the effect of impact thrqugh
{ 14 design should be regarded as a safety enhancement.
15 So this is something above what is necessary for
; 16 safe operation of the plant. It is beyond the
17 design basis. |
18 , . JUDGE ARNOLD: I guess what I am trying
19 to get to is Mr. Eye said that he believes it is a
;0 regulatory requiremenﬁ that the actions taken in
21 response to {(hh) (2) have.to be effective. And I'm
22 | wondering if that is neceséarily true for things
23 that are beyond the design.basis,
‘ 24 || - MS. VRAHORETIS: | Tk;ere is a - difference,
25 | though, between efféétive and gﬁarénteeing success.
: NEAL R. GROSS
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And I think that is where Mr..Eye is substituting
his judgment for what the regulation should say forA
the Commission’s determinétioﬁ of what safe and
effective would be.

JUDGE ARNOLD: Mr. Eye, we have been
having a good conversation here,‘and.I can‘t believe
that you don‘t want to comment.on it.

{Laughter.) |

So . it’'s your turn.

MR. EYE: Thank you, énd-fhank you for
your powers of'clairvoyance, too.

(Laughter.) .

There is no definition of "effecti?e,"

.and, you know, if you take a look at the definition

—} hdwevér, we do have a definition of "beyond
desigﬁ basis." It‘s in the NRC glossary. - I found
it. ‘It's-—-
| JUDGE YOUNG: What do you mean by the

"NRC glossary," just for my information-?

MR. EYE: If you go on the NRC main ]
website, there is a link tﬁat-says "Glossary."

JUDGE YOUNG: ' Okay.

MR. EYE: It is really helpful. I mean,

I have used it a bunch of times, because I'm not

smart enough to know what all of these things mean, -
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so I go to thé dictionary and the glossary and ‘it
telis me.

But'there-is a definition for "beyond
design basis, " and we have incorporated that into
our analysis. ’Just because something is beyond ‘
aesign -- and,.in.fact,:if you take a look at the
statement of. considerations when phey announced the
fires and exblosions rulé, they assumed that these
things are going to be beyond design basis. I mean,
nuciear power plants are not designed to accommodate
a 747 flying into ‘the lobby.

So what do ydq do about it? You assume
it is beyond design basis. That is the starting
point for the technique of analysis, it seems to me;
to determine whether or not mitigative measures will
be effective. Well, what does "effective" meaﬁ? It
is not -- "effective® is not defined in the
regulation for sure. "Effective" is used throughout
‘the'statements df consideration. I mean, I didmn’t
count up the number of timeé, but it is -- a nﬁmber .
of tiﬁes. It ieaves it pretty I\think beyohd
argument that the Commission assumes that these
mitigativg measures are goingvto be effective, but-
ié is not defined what that meané. |

So where do we go to determine
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effectiveness? Does that --

JUDGE YOUNG: Let me -- I'm sorry, I'm
going td interrupt here. There~is on thé
applicant’s answer, on page 12, the applicant quotes

from the statement of considerations for the

. supplemental proposed rule a comment that was

received that said the -- this -- what was then Part
73, Appendix C, later moved to 50.54 (hh) does not
specify what'ﬁypes of fires or explosions the
1icensee‘must prepare for, or what éréas of'the
plant are considered particularly susceptible. to
damage or destruction.

And then, the'Commissiop's response.that
is quoted says, "The Commission did not intend to

limit beyond design basis scenarios to aircraft

attack, but instead called for the development of

‘"mitigation measures to genefally deal with the

situation in which large areas of the plant were
ldst due to fires and explosions,* whatever the
initiatofF beyond desigﬁ basis initiator.
And then, it éays some-more, and then it
takes about performance-based criteria. Well, I
i ‘ ¢
will just read. "Accordingiy, as with the original

Section .B, 5(b) requirements, this proposed rule

would apply only performance-based criteria so that
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individual licensees would have to determine the
most appropriate site-specific measurés that would
meet general performance criteria.®

Now, you may want to ask a question of
the applicant and the staff later on performance-
based criteria, but most notably the Commission says
in'reSponse to that comment, which is similar to
what you are arguing, °"The NRC does not believe it
is necessary or even practical that the prescription
suggested by the stakeﬁolder be incorporated into
the rule."

So the Commission, in interpreting the
rule that it was proposing to adopt, said, "We are
saying what applicants have to plan for -- or what

they have to plan for in terms of what they have to

‘do to protect large areas. But we don’t think that

it is nécessary,".bu; then they say "or practical,
that they would have to specify the types of fires
and explosions in the areas of the plant that might.
be affected.

How do you respbnd to that? You are
talking about whatlthé statement of considerations
says about it having -- the measures having to be

effective, but the Commission also in the statement

of considerations for the proposed supplemental rule

NEAL R. GROSS
COURT.REPORTERS AND TRANSCRIBERS

4NAD DUNNE 10T ARMM AVIC &1ar




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

! : BUSINESS PROPRIETARY- . 565
said this. How do you respond to that?

MR. EYE: Let’s deconstruct the comment,
Your Honor. The comment says that the regs should
have included a discussion of the types of fires or
explosions the licensee shoﬁld prepare for. We are
beyond that. We are well beyond that.. We are not
talking about --

JUDGE YOUNG: 1Isn’t the essence of what
the commenter is talking about, though, in
referencing types of fires or explosions in areas of
the plant, aren’'t they really sort of getting to the
damage state argument that you are making-?

MR. EYE: I --

JUDGE YOUNG: And what -- I mean, I

don’t think you can completely discount the

similarity, can you?
1
MR. EYE: Well, I think there is an

apples and oranges problem. We are not -- the types

and the -- what types of fires or explosions really

goes, again, to the kind of initiating event that

might --

JUDGE YOUNG: 1Is it necessarily --
couldn’'t it be aAfire that involved X type of --
what is the word I'm loocking for? Not fuel as in

fuel from the airplane, but fuel as in --
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MR. EYE: A diesel fire. I'm sorry.

JUDGE YOUNG: Okay. A diesel fire of a
certain size, an explosion of a certain size in a
certain location. Doesn’t that' get to damage
states?

MR. EYE: Well, I don’t think that the
respénse to the comment anticipated that. The
comment -- types of fires, is it electrical, is it
caused by the nuclear fuel catching fire, is it some
other sort of initiating event? Those are types of
fires;

We are talking in contention number 1
about the magnitude and numbers of fi;es,
irrespective of the type, whether it’'s electrical or

caused by, you know, the diesel generator catching

_fire or the fuel catching fire. Those, at least’in

-- as we viewed this, those are classified as types.
We differgntiate that, or distinguish that, rather,
from numbers and magnitudes of fires.

JUDGE YOUNG: So you would presume that
the Commission, in talking about effectiveness,
implicitly meant to say that, well, we don’'t think
that 'you need to specify the initiator, but implicit
in what we are saying, you have to specify the

damage states, how much damage there is, and what
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locations, and - the type of‘damageé

MR. EYE: Well, the Commission said that
there is supposed to be an assumption of large loss
of plant areé. .Now, “larée" again begs some
clarification. Bﬁt we get that to a certain extent
when the Commission follows on and says, “Think in
terms of an aircraft impact as an example of a large
explosion and fire." Use that as sort of your -- as
an idea of the magnitude of a fire, an explosion,
you might have to deal with.

Maybe it is'hot an aircraft that flies
into a plant. Perhaps it is a truck bomb that is
parked next-to it that explodes, that causes a large
fire and explosion as a result. So the nature of
the initiating event to us is less important than
some sort of a specificétion as to what - the
magnitude of the event, and then.it can be
determined whether the mitigative measures that have
been adopted will be effective. |

It is -- so the comment and response, we

)
think we are really geared more toward the notion
that the reg, ul;imately the regulation that was
adopted, the commentéers seem to be saying, "Look,
you should be saying explicitly that these are the

types of fires that need to be dealt with --
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electrical, combustible, " or whatever.

JUDGE YOUNG: Okay'.

MR. EYE: and that was rejected.

JUDGE. YOUNG: Let me just ask one more
question, and then my colleagues may have some
additional questions, and then I think maybe you can
wrap up. Oh, no, they are Qoing to have . their
chances. Don’t worry’about‘that.

(Laughter.)

We’'re not going to wrap ué wiﬁhout them.
We just go in order.

So in response to the staff’s stétement
that "effective" doesn’t mean that it has to -- and
I'm paraphfaéing here, because I don’t remember the
exact phrasé, but that "effective" doesn’t mean that
you have to be successful against every imaginéble
br possible démage state ;- for example, the ;hole
plant, just throwing that out -- I am still lef;'
wiéh the impression that what the conteéention really
consists of boiled down is that you more or less
agree that those damage states that anyone, or at
least any expert could hypothesize,_anyone could
imagine and hypothesize, and use that to measure the

effectiveness of the strategies and measures, that

for those there is no reason that the damage states

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

4NN OUIANET 101 AN AV/E RS




10

11

12
13
14
15
16
17

18

19

20

21

22

23

24

25

BUSINESS PROPRIETARY — 569

would need to be included, because one could fill

those in, anyone with a reasonable level of

expertise could fill those in, that what you are

challenging is the failure to specify damage states'

that any reasonable expert'would nqt be able to fill
in, because they are sort of at the end of the
spectrum that -- of probability and imagination and
maybe level of damage.: o
I'm not using scientific terms, I'm
sure, but you get -- you get what I'm saying. I'm
still left with that that’s what remains of your

contention, and that the argument against that is,

well, we can only do what is practical. You can‘t

-- just my. example before of a bomb that created a

fire that covered the whole containment, say, the
whole thing. That there are certain things that you
just can’t -- or the whole plant, for that matter,
that you just can’t protect against.

Now, I am, again, using lay examples,
but that is sort of what is left, in my mind, of
what your contention is, and thatisort of goes
against the practicality argument that I‘understand
to be coming from the other side against your

contention.

Tell me what I'm missing, and then --
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MR. EYE: . There is nothing -- I'm sorry.
JUDGE YOUNG: Others may have quesgions.
MR. EYE: I don’'t see‘anything in the --

on the face of the regulation that excuses the

’applicanc from determining what measures will be

effective under the fﬁll spectrum of damage states.
The statement of cornsiderations that adopted -- that
came with the addptidn of these regulations<don’t
somehow carve out exceptions that the applicant céh
use to avoid dealiﬁg with this full spectfum of
damage states.

That is not to be found anywhere, and it
is not -- the statement of considerations doesn’t |
say, "Come up with mitigative measures that are
pragmatic;" It says they are to be effective. BAnd
is there a difficulty by -- is there a difficulty in

/
postulating the full spectrum of damage states?
Well, evidently somebody has dorne that, because theA
06-12 document éays that theré is a part of the
spectrum where these measures will not be effec;ive.

That is a legal problem, because there
is nothing in the statement of considérations -- or
thg‘regulation or the announcementAof‘it in the
Federal Register}thaﬁ says, "OH, by.:he'way, if

there is a part of the damage spect¥rum that is
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really severe, and it is going to‘bé hard‘fOr you" to
get effective measures to deal with it, you don’t
need to." That i don’t see anywhere in the -- any
of the rulemaking. |

and I think that it. would come as
something of a surprise to -- well, I think it would
come as a surprise to almost anybody who looks at
this where expe}ts; at least in the context of the
NEI 06-12 acknowledge that there are some damage
states ﬁhat;these very complex and presumébly well'
thought through'mitigaﬁive measures‘won'p do you any
good.

So is that efféctive? Well, it is
effective up to a point -- a point that has yef to
be defined by either‘the applicant or the staff.

(Pause.) |

In our Eontention, we do point out that
there is a certain minﬁmum that ought to be done.

If you'ﬁake a look at the second haié of the

cbntention, we say that at a minimum the applicant

ought to describe damage footprints quantitatively

and qualitatively.
And then, we take the language right out
of 07-13 that they -- the authors of that document

utilized. They put together composite damage
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footprints.. They looked at descriptions of
anticipated physical daﬁage, shock damage, firé
damage, fire spread, and rolled that into the
expected résponse to the design impact rule.

) So it is not as if these are tasks that-
are as imponderable perhaps as suggested in the
other part of the introductory language, becausé
somebody e1se down the héll-at NEI did that, or at
least thef-at;empted to cover a severe part of the
damage spectrum. Now, did they go all the way out
to the end of it? Well, we don'ﬁ know the answer to
that.

JUDGE YOUNG: -Do you know whether your
expert could go all the way ou£ to the end of thét
ana hypothesize damage states? |

MR. EYE: I’'m sorry, Your Honor. Could
you repeat the question?

| JUDGE YOUNG: Could your expert go all
the way out to the end of that and hypothesizé
damage states?

MR. EYE: Copld he? , -

JUDGE YOUNG: Right.

MR. EYE: Because of the limitation on

our access to information about threat, the kinds of

threats, and so forth, it really isn’t possible for
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us to make that --

|l

JUDGE YOUNG: Imagining all the threats

- it could be, could your expert go all the way out to

the end, imagining all the possible threats, and
imagine all of the possible aamage states that could
come from all the»possib}é thééats?

MR. EYE: .Dr. Lyman_ié a very bright éna.

able person. Now, askiné,him to do that, what you

" have just described, may not be -- when it is all

said and dqne, he comes up'with the list pf
scenarios that he can conjure up, if you will. And,
Your Honor, I would suggesf I can make a
mbdifiéation to that to come up with ano;her one.
And so it is -- again, it is not necessarily up to
us to come up with this spectrum of damage states to
which the mitigative meésures is to be applied.

JUDGE YOUNG: . But if he could, there is

_no reason that they have to be -- it would have to

5e done by the applicant, right, if he could do
thaﬁ? |
) MR. EYE: Oh, I think that they would
have'to beAdone by the applicant in érder to prove
-~ to proVe, by a preponderance of the evidence,
that their;mitigative measures will work. And they

haven‘t =--
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JUDGE YOUNG: Well, we’'re at the
admissibility‘stagé*now.

MR. EYE:" But at this point, the
applicant hasn’t described a single damage state --
not one ~- to which their mitigative measures apply.
Not one, let aldne at‘the extreme pa#t. "They
haven'’'t described the onhe at the less extreme part.
No deécription whatsoever. We don’t know whether
their mitigative measures will handle a grass fire
on the north 40 of the property, lgt alone --

JUDGE YOUNG? Your law clerk couldn’t
tell you that, couldn’t analyze that?

MR. EYE: Based on the information that
we have been provided by -- in the mitigative
measures, I dén't know that that is_poséible, Your
Honor. And, again, this is an omission contention.

This is something that we contend they have not done

to prove effectiveness.

JUDGE YOUNG: Okay. Let me ask you to,
sort of start wrapping up. And, Judge Mignerey or
JUDGE ARNOLD: No, I am going to ask
staff more questions.
i
JUDGE YOUNG: Okay. Do you have any

more questions for them, for the intervenor?
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JUDGE ARNOLD: Only if he was finiéhed‘
with his discussion of beyond design basis and what
the requirements’are for showing ﬁrotection fo; |
them.

MR. EYE: Well, I would refer you to the
discussion that we have made of that particular
péint in our papers, Your Homnor. And, specifically,
you would find that in our contenpioné at page 8,
and specifically wé reference that at footnote 5.

And we -- I mean, that is oﬁr best
attempt I guess at integrating or dealing with the
intersection of béyond—designlbasis and these fires
énd exploéions regulations. And ; think it isjjust
feally important to note that 50.54 (hh) as;umés_
beyond design basis. |

It doesn’t -- it doesn’tisay.you'cén
deal with these things‘on a;deSign-basis, because,
if you can do-that, then there would really have
been very little need to enhance the response
capabilities that are an;icipatéd through
50.54(hh)(2). These are enhanced capabilities,
becéuse of the beyond deéign basis‘scenarios.-'If it
was just design basis, then théy have already done
that through their original FSAR; |

"So, and thére is -—.and, again, at
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page 13957 of the Federal Register that announced

these, it says that the rule contemplates that the

initiating eveﬁts ~-- initiating event for such large
fires and explosions cogld be any number of beyond
design basis events.

- But, really, what is imbortant is once
we -- NEI 06-112 is really -- NEI 06-12, rather, is
a really vaiuable document. It is really valuable
for a lot of different reasons; But one of the
reasons it is so valuable is because it raises
questions that ought to be answered, and ought to be
answered in terms of whether or not objectively
speaking -- objectively speaking -- there is a means
by which.to judge the effectiveness of the
mitigative measures that they have offered up.

How does one go about doing that without
having some assumptions going‘in as to the scope of
the problem that is going to be dealt with by these
mitigative measures? If the mitigative measures

that are deployed on a nuclear-powered submarine or

ship are not geared to the size of the reactor, the

potential fire spread, the radiological hazards that
are involved, the radiological exposures that might

be experienced as a result of responding to .it, what

. good are those measures, if they are not scaled up,
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both in a quantitative and qualitative way, to meet
the problems that might confront -a ship at sea?

If they go out to sea with mitigative

~measures that'we don’t know whether they -are scaled

up édequately,rthen thére is -- at least in the
judgment of the intervenors, that is an unreasocnable
pisk that you have put those_personnel.in the line
of. | | . ’

JUDGE YOUNG: It is getting ciose to 10
after noon. Would youlrather'conﬁinue on with --
contention 1 is obviously the loné one. It is the
one that all -- most of the cherslrefer back to.

| S6 I am thinking that we have covered a
lot of the argument on some of the -other
contentions, so we do have some time‘thi§ afternoon.
Would you rather continue with the applicant and the
staff now, or break:for lunch now and come back for
the applicant and Stgff arguments? |

I think my cblleagues are suggesting
that we go ahead with ‘the applicant’s and see how
far we get, and then maybe we will break for the
staff’'s, or if we have -- I think we ought to break
at least by‘l:OO.

MR.'FRANTZ: Okay. I am happy to break
now-and come back after 1uncH, if that is
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satisfactory to‘the'Board, rather than;have my own
argument broken up in the middle for lunch.

_ JUDGE YOUNG: Okay. All right. Then,
let’'s reconvéne at,‘lét's see, quartér past 1:00.

All right? 1:15. And remember, everyone here, you

are not supposed to be talking about thié outside

either.

{Whereupon, at 12:08 p.m., the -
'proceedings in the fqregoing matter
recessed for lunch.) ‘
AJUDGE YOUNG: All right, Mr. Frantz or

Mr. Rund, who is going to do your argument?

MR. FRANTZ: I will do the argument.

JUDGE YOUNG: All right, go ahead.

MR. FRANTZ: First of all, Qe had a

lohg discussion_ﬁhis morning on evaluating damage
statés. Aﬁd'the bottom line is, the ;ule does not

require evaluation of damage state, or |

identification of damage states. Not only doesn’t

the rule require it, it’s-not discussed at all

anywhere in the statement of considerations. There

is no requirement there to look at damage .states.

And if you look at NEI 0612, which is the

'commission-endorsed guidance for implementing the

rule, there is no requirement in that guidance
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document. to evaluate or identify damage statgs;

So the intervenors essehtially are
trying to impose their view of what the law should
be, on the agency. And the faqt i;, the Commission
hasn’'t gone that dirgction. aAnd what théy are doing
is.essentially a challenge to the'rule itself.

Iﬁ this regard the Commission-itself has
stated that this rule is not a design-related rule.
‘And what the intervenors essentiélly are asking us

/
to do is to identify initiating eventé, calculate
the resulting damage states, and then compare our
mitigatea measures against those damage states.

Well, that’s what you do in a design-related rule.

It’s not what you do in the kind of rule we have

here in 50.54(hh) (2). This rule as the Commission

‘stated is an operational rule. It is --

MS. VRAHORETIS: Youf:Honor, if I could
just intérruﬁt. There is a"perspn in the room that
we don't recognize. If we could just ask to
reconfirm that everyone in the room has permission
to be here or authority to be here?

JUDGE YOUNG: I think that is an NRC
gmployee who works on this‘floorl. He probably was
just curious about sitting in on the hearing.

MR. FRANTZ: As the Commission has
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described this in the statement of considerations

‘rule, this is a.programmatic, an operational

programmatic rule. And in that regard I think it is
\

 somewhat analogous for example to the emergency

preparedness rule, which is also an operational
prograﬁmatic rule. When we develop an emergency
plan, we don’'t postulate particular events or
accidents. And then décide whether or not our
emergency plan or procedures are adequate vis-a-vis
those events'or accidents.‘ Instead we develop
procedures and programs and training based upon the
fact that you may have a myriad of accidents of
events. We don‘t have to predict the accident or
event beforehand to develop an éffective emergency
preparedness plan..

Similarly we don’t have to predict the
events beforehand in order to have effective
mitigation measures for fires and expiosions.

The intervenor has‘impliea that we need
to evaluate what they call the full spectrum of
damage stateé. Again, that is not anywhereiin the
rule; it’s not anywhere in‘the'considerations; and
it’s not requiréd in the guidance document.

and in fact I think it’s not even

possible. As Judge Young pointed out earlier this
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morning, obviéusly we can'’'t prevent and'protect
against all events. You mentioned for example an H-
bomb being exploded, as a prime example. Obviously
if we have an atomic bomb that explodes in or around
the plént, thgre is not much that we are going to be
able tovdo that is going to be_able.to mitigate that
event.

And there are other kinds of events you
can postulate, too, which it is not practicable to
mitigate those events.

Judge Young you also mentioned that in
your view NEI 06-12 establishes a pragmatic
s;andard[ and I agree with that. And more
importantly I think thaﬁ is what the Commission has
laid out. For example in the statement of
considerations for the rule, and I’'ll refer to 74
Federal Register at 13928 and 13957, the Commission
stated that the mitigation measures only need to be
readily available; Qe havé to use readily available
resources at the plant, and other practicable
measures.

We aren’'t required to design for
everything that might possibly occur. There is a
pragmatic approaéh tha;'s embodied in the statement

of considerations for the rule.
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JUDGE YOUNG: What page is that again?

I'm sorry.

MR. FRANTZ: 13928 and 13957 and there

are similar statements by the way in the statement
of considerations for the variéus proposed rules.
/

As I mentioned we aren’t reéuiréd to
postulate or identify damage states. Insteéd what
NEI 06-12 embodies,.aﬁd again this is the
Commission-endorsed approach that has been used for.
a hundred and some plants'already successfully that

are operating, there is a flexible response. This

flexible response for energy is based upon two basic

concepts: one is diversity. Every plant has certain-

~

designated safety-related systems to protect against

accidents. What NEI 06-12 says'is that there should

be alternatives that are based on diversity.j(

(b)(4)

Groerzow Y LumERdnT

The.concept of diversity says that we
should have'somethihg that does né: rely on electric
power to poWer the pumps for the fire protection
system. So in our cases'ana'in other cases there
typically is a diesel pump and an electrical power

pump. So that even if you use electrical power,
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diversity provides ‘this addifionai ppotectioh_and
the ¢apability to supply cooling water even ifﬂ}ou '
entire electrical supbly is Wiped:out;

The othér”concept eﬁbodied in this

/ .
flexible response strategy is the concept of -

separation, that to the extent you have alternatives

“that are alternatiﬁes to your rnormal safety—related
systems, . those alternatives should be separated from

the safety-related systems. Separation can either

be distance, for example,

(b)4)

and by having this type of veryjfleéible
response strategy you are able to mitigate a myriad
of events that perhdps you can‘t even predict
beforehand, because you have something that is
separate and diverse ffqm your nofmal systems. And
that is the concept embodied in NEI 06-12, it’'s a
cohcept th@t’s been used .for the existing operating
piaﬁts.

Aﬁd what is why these strategies that..
we’'ve built are effective, to use the.language of

-

the intervenors. And also, the language of the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

R S T R e e e

AAAN PSR 101 AVIR AV Rl

~
C’v

W BTEIN Z7//U/

4

E




.

10
11
12
13

14

15

16

17

18

19

20

21

22

23

24

25

BUSINESS PROPRIETARY —

statement of consideration. By having systems

which are separate and diverse we are assured of

having effective mitigation alternatives out there.

(b)4)

LLﬂ——”-_———_ﬂ_wﬂ/f;;;;;—this is the flexible response

strategy that is embodied in 06-12, and which

assures that we have something that is effective.

JUDGE YOUNG: There is some reference,

maybe not in this contention, but to - the last

contention about the water supply -

-

F —()4) ]

MR. FRANTZ: I believe it can.

Typically what would be done is, there is the fire

main system that runs around the plant. It

!
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fl originaﬁes outside the powér block, and there are
2 connections.

—

3

4

5

6 ‘(bX4)

7

8

9

10

11 So I think that addiesses most of the
12 " arguments they have raised. Again, I just would

13 urge the board/to go back and look at the statemené
14 of consideration, because it is an operational rule;
15 we aren’ﬁ required to pbstulate these kinds of
16 design-related events that they want us to
17 postulate; That is simply a challenge to the rule
18 itself, ana if you think of this in terms of an
19 operational rule rather thgn.a design rule, I think
20 Iit'reélly helps you conceive of whaﬁ the Cqmmission
él was'trying to require.
22 &UDGE YOUNG: ~ Would you explain
23 exactly, and maybe give a definition, of what you
24 mean by operational rule? |
25 MR. FRANTZ: | An‘oéeratibnal rule does
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not require‘you‘to‘tyﬁically establish any new
design features or functions. fou use what is
currently available at the plant, and then you
deveioé procedures, and you dévelop training to use
what is readily available. So in our casé for
example we have lots of devéloped procedures fornhow
we use these various alternatives that I;Ve
diséusseda We have to establish training, so

personnel are training in how to use the existing

equipment.

(b)@)

/ But that could be construed as

being a piece of equipment, or a tool,.ratﬁer than a
design feature.. .

JUDGE YOUNG: Anoﬁher term you usé I
might ask you to define or discuss, and also whether
it is related to operational, the word, operational,
is 