July 1, 2010

MEMORANDUM TO: Robert A. Nelson, Deputy Director
Division of Operating Reactor Licensing
Office of Nuclear Reactor Regulation

FROM: Sean C. Meighan, Technical Assistant /RA/
Division of Operating Reactor Licensing
Office of Nuclear Reactor Regulation

SUBJECT: SUMMARY OF JUNE 2, 2010, MEETING BETWEEN THE NUCLEAR
REGULATORY COMMISSION AND THE NUCLEAR ENERGY
INSTITUTE LICENSING ACTION TASK FORCE

On June 2, 2010, U.S. Nuclear Regulatory Commission (NRC) staff held a Category 2 public
meeting with the Nuclear Energy Institute (NEI) and representatives of operating reactor
licensees to discuss the license amendment process for evaluating emergency plan (EP)
changes that involve a decrease in effectiveness and to answer questions regarding EP
guidance. The attendance list is enclosed.

DISCUSSION

Licensing Amendment Process

After brief introductions and opening remarks by NRC and NEI, Peter Bamford, a project
manager in the Division of Operating Reactor Licensing, provided a presentation on the license
amendment process under Title 10 of the Code of Federal Regulations (10 CFR) Section 50.90.
As discussed in draft Regulatory Issues Summary (RIS) 2005-02, Revision 1, “Clarifying the
Process for Making Emergency Plan Changes,” such changes that involve a decrease in
effectiveness need to be submitted for prior approval pursuant to 10 CFR 50.90. The NRC slide
presentation may be seen at the Agencywide Documents Access and Management System,
Accession No. ML101800301. Questions and discussion on this topic resulted in the following
points:

e During the acceptance review process, the NRC will not question the determination
made by the licensee that the request constitutes a decrease in effectiveness that drove
the licensee into the license amendment process, but in some cases the NRC will open
a dialogue with the licensee on the need to submit a license amendment for the
requested change.

o After an amendment request is accepted, the only disposition paths are approval,
withdrawal, or denial.

¢ NRC staff provided a recommended license condition that would result from an EP
change involving a decrease in effectiveness
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The licensee shall implement and maintain in effect the provisions of the
emergency preparedness plan, including changes made by amendment,
through Amendment No. , Subject to the following provision:

The licensee may make changes to the emergency preparedness plan
without an amendment consistent with the requirements of 10 CFR
50.54(q) and Appendix E to 10 CFR Part 50.

No Significant Hazards Consideration Determination (NSHCD)

Mr. Bamford’s presentation included a discussion of the NSHCD including publication and public
comment period and the timing of any hearings, if granted. Questions and discussion on this
topic resulted in the following points:

An environmental assessment will normally be required if a NSHCD is reached because
it is expected that EP changes will not meet the criteria in the categorical exclusion of

10 CFR 51.22(c)(9) (i.e., changes to a requirement with respect to installation or use of a
facility component located in a restricted area or which changes an inspection or
surveillance requirement). This is the categorical exclusion most often used with
operating reactor license amendments.

An increase in the Evacuation Time Estimate would not require the licensee to answer
“Yes” to Question 3 in the NSHCD (10 CFR 50.92(c)(3)) because the NSHC questions
are based and founded on the accident analyses in the Updated Final Safety Analysis
Report. No credit is taken for EP actions in those analyses.

Industry stated a concern that the bounds of the NSHCD may change over time. The
NRC staff responded that the bounds of the NSHCD will remain consistent with the
regulations and the statements of consideration and will not change without rulemaking.

EP Guidance Clarification

Don Johnson, Office of Nuclear Security and Incident Response, chaired this final topic.
Questions and discussion on this topic resulted in the following points:

The regulatory position stated in paragraph C.2 of draft Regulatory Guide DG-1237,
“Guidance on Making Changes to Emergency Plans for Nuclear Power Reactors,”
remains a draft and the changes indentified therein, for which prior NRC review is
recommended, are not in effect until the rulemaking and guidance are finalized.

Presubmittal calls for a potential license amendment request are encouraged and will be
fully supported by the NRC.

A question was posed by industry: If a licensee has an erroneous or nonconservative
Emergency Action Level [EAL] (or item in the EAL scheme), what should the licensee do
between the time of discovery and the approval of the license amendment request?
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o The staff's suggestion is that the licensee needs to do what they consider to be
correct, unless they hear differently from the NRC. For example, in
Admin Letter 98-10, if the licensee identifies a nonconservative Tech Spec, we
advise the licensee to implement administrative controls to take the more
conservative action while awaiting NRC approval of the license amendment. We
also reference 10 CFR Part 50 Appendix B as requiring prompt corrective action
for nonconforming conditions. The staff would expect the same approach for
nonconservative items in the EP. If the licensee performs a 10 CFR 50.54(q)
evaluation on the changes needed to rectify the situation and determines that the
corrected EAL does not decrease the effectiveness of the EP, the change should
be implemented in a timely manner. Generally, the NRC expects that replacing
an erroneous EAL with a revised EAL that remains consistent with the approved
EAL basis would not decrease the effectiveness of the EP.

After a discussion of the staff’'s approach to reviewing EAL scheme changes, NRC staff agreed
to include in the meeting summary a description of the staff’s current approach. In addition, the
staff agreed to determine if additional guidance and/or changes to RIS 2005-02 Revision 1 are

needed.

Regarding the staff’'s approach, current Appendix E, Section IV.B(1) requires prior NRC
approval for a licensee to convert from one EAL scheme to another. The references to
NUREG-0654, NUMARC/NESP-007, and NEI-99-01 in Section IV.B(1) are included as
examples of guidance documents on which EAL schemes may be based. The Statement of
Considerations for the 2005 final rule also references those documents as examples of
guidance on which to base EAL schemes. They are examples, not requirements.

Whether a change from relying on NEI-99-01 to a later version of NEI-99-01 is an EAL scheme
change depends on the contents of the later version of NEI-99-01. If the NRC staff determines
that the later version of NEI-99-01 provides guidance for an EAL scheme that is so different
than the earlier version, the EAL scheme based on the later version can be considered a
different EAL scheme, then a change from an EAL scheme based on the earlier NEI-99-01 to an
EAL scheme based on the later NEI-99-01 would fall under Section IV.B(1). If the NRC staff
determines that the later version of NEI-99-01 provides guidance on something less than a
different EAL scheme, the licensee should evaluate, under 10 CFR 50.54(q), the change based
on the later version of NEI-99-01, to determine whether the change constitutes a decrease in
effectiveness.

Specifically, for entire EAL scheme changes from NUMARC/NESP-007 or NEI 99-01
(Revision 4) to NEI 99-01 (Revision 5), the staff has determined that Revision 5 is a different
scheme and, therefore, falls under Appendix E, Section IV.B(1) requiring prior NRC approval
(via safety evaluation and letter).

RIS 2005-02 Revision 1 will be revised to clarify this position.

Enclosure:
Meeting Attendees

cc w/encl: See next page
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conservative action while awaiting NRC approval of the license amendment. We
also reference 10 CFR Part 50 Appendix B as requiring prompt corrective action
for nonconforming conditions. The staff would expect the same approach for
nonconservative items in the EP. If the licensee performs a 10 CFR 50.54(q)
evaluation on the changes needed to rectify the situation and determines that the
corrected EAL does not decrease the effectiveness of the EP, the change should
be implemented in a timely manner. Generally, the NRC expects that replacing
an erroneous EAL with a revised EAL that remains consistent with the approved
EAL basis would not decrease the effectiveness of the EP.

After a discussion of the staff’'s approach to reviewing EAL scheme changes, NRC staff agreed
to include in the meeting summary a description of the staff's current approach. In addition, the
staff agreed to determine if additional guidance and/or changes to RIS 2005-02 Revision 1 are

needed.

Regarding the staff’'s approach, current Appendix E, Section IV.B(1) requires prior NRC
approval for a licensee to convert from one EAL scheme to another. The references to
NUREG-0654, NUMARC/NESP-007, and NEI-99-01 in Section IV.B(1) are included as
examples of guidance documents on which EAL schemes may be based. The Statement of
Considerations for the 2005 final rule also references those documents as examples of
guidance on which to base EAL schemes. They are examples, not requirements.

Whether a change from relying on NEI-99-01 to a later version of NEI-99-01 is an EAL scheme
change depends on the contents of the later version of NEI-99-01. If the NRC staff determines
that the later version of NEI-99-01 provides guidance for an EAL scheme that is so different
than the earlier version, the EAL scheme based on the later version can be considered a
different EAL scheme, then a change from an EAL scheme based on the earlier NEI-99-01 to an
EAL scheme based on the later NEI-99-01 would fall under Section IV.B(1). If the NRC staff
determines that the later version of NEI-99-01 provides guidance on something less than a
different EAL scheme, the licensee should evaluate, under 10 CFR 50.54(q), the change based
on the later version of NEI-99-01, to determine whether the change constitutes a decrease in
effectiveness.

Specifically, for entire EAL scheme changes from NUMARC/NESP-007 or NEI 99-01
(Revision 4) to NEI 99-01 (Revision 5), the staff has determined that Revision 5 is a different
scheme and, therefore, falls under Appendix E, Section 1V.B(1) requiring prior NRC approval
(via safety evaluation and letter).

RIS 2005-02 Revision 1 will be revised to clarify this position.
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