
September 27, 2010 
 
 
 
 
MEMORANDUM TO: Chairman Jaczko 
 Commissioner Svinicki 
 Commissioner Apostolakis 
 Commissioner Magwood 
 Commissioner Ostendorff 
 
FROM: R. W. Borchardt  /RA/ 

Executive Director for Operations 
 
SUBJECT: TERMINATION OF RULEMAKING TO ESTABLISH NEW GENERAL 

LICENSE FOR DRINKING WATER FACILITIES EXTRACTING 
URANIUM 

 
 
The purpose of this memorandum is to inform the Commission of the staff’s plan to terminate  
a rulemaking originally initiated to establish a new general license in Title 10 of the Code of 
Federal Regulations (10 CFR) Part 40 for water treatment facilities that extract uranium from 
drinking water. 

In SECY-06-0049, “Actions Related to Regulation of Maximum Concentration Levels for 
Uranium in Drinking Water,” dated March 2, 2006, the staff informed the Commission about  
the U.S. Environmental Protection Agency’s (EPA’s) issuance of new standards for uranium 
contained in drinking water and the possible impacts to the U.S. Nuclear Regulatory 
Commission (NRC), Agreement States, and potential licensees.  In the Federal Register notice 
for the December 2000 final rule (65 FR 76707), EPA estimated that 500 water treatment 
facilities may be required to remove uranium from drinking water.  However, the exact number 
of affected facilities was uncertain because uranium concentration in drinking water had never 
been systematically measured.  Additional industry estimates suggested that the regulation 
could potentially impact upwards of 3000 facilities (although industry indicated that this higher 
estimate may include individual wellheads rather than individual water treatment systems).  At 
that time, the staff was concerned that EPA’s new regulation, effective at the end of 2007, would 
result in the need for NRC and the Agreement States to specifically license a large number of 
water treatment facilities under 10 CFR Part 40 and comparable Agreement State regulations.  
This would result in large resource implications for the water treatment industry, Agreement 
States and NRC. 
 
To avoid the burden associated with issuing so many new specific licenses, the staff proposed, 
in SECY-06-0049, to develop a new general license that would be applicable only to water 
treatment facilities that removed uranium from drinking water.  As a final rule was unlikely to be 
promulgated before the EPA implemented its rule, the staff also recommended that the 
Commission should approve the use of enforcement discretion from the requirements for  
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specific licensing of such facilities until the rulemaking for the new general license was 
completed.   
 
In the April 2006 staff requirements memorandum (SRM) to SECY-06-0049, the Commission 
approved the staff’s plans to develop a new general license specific to drinking water treatment 
facilities with a goal of completing the action within 20 months.  The Commission also directed 
the staff to issue a generic communication to describe NRC expectations with regard to water 
treatment facilities and to provide enforcement discretion from the requirement to obtain a 
specific license for those water treatment facilities that meet the expectations in the generic 
communication prior to the final rule being implemented.  In response to the Commission’s 
direction, the staff began development of the proposed rule for the new general license and the 
staff issued a regulatory information summary, RIS-06-020, “Guidance for Receiving 
Enforcement Discretion when Concentrating Uranium at Community Water Systems,” dated 
September 14, 2006.  RIS-06-020 provides guidelines for obtaining enforcement discretion from 
specific licensing for those affected water treatment facilities. 
 
On August 2, 2006, in response to a matter related to NRC’s regulation of low levels of source 
material, the Commission issued an SRM to SECY-06-0117, “Termination of Nuclear 
Regulatory Commission License for the Heritage Minerals Inc. Site in Manchester Township, 
New Jersey,” which directed the staff to provide the Commission with a plan to accelerate the 
activities of the Interagency Jurisdictional Working Group (IJWG).  This direction stemmed from 
staff recommendations in SECY-03-0068, “Interagency Jurisdictional Working Group Evaluating 
the Regulation of Low-Level Source Material or Materials Containing Less than 0.05 Percent by 
Weight Concentration Uranium and/or Thorium,” dated May 1, 2003, in which the staff 
recommended that NRC seek legislative changes to decrease NRC jurisdiction over uranium 
and thorium (source material) by limiting NRC authority to only uranium and thorium that is 
extracted or purposely concentrated for its use.  After reviewing the new 2006 direction on the 
IJWG, the staff concluded that if legislative changes were successfully enacted to limit NRC 
jurisdiction over source material as planned, NRC would no longer have jurisdiction over water 
treatment facilities because they do not concentrate uranium for the purposeful use of the 
uranium.   
 
Therefore, the staff informed the Commission that it planned to stop work on the rulemaking for 
the new general license for water treatment facilities as part of a memorandum, “Plan to 
Accelerate the Activities of the Interagency Jurisdictional Working Group,” submitted to the 
Commission on January 5, 2007.  The staff planned to use the budgeted resources from the 
general license rulemaking to instead focus on the IJWG effort and would restart the rulemaking 
only if changing NRC’s jurisdiction over low levels of source material through enactment of 
legislative was not successful.  The Commission did not object to the staff’s planned approach.  
In a memorandum entitled, “Update on Certain Rulemaking Activities Related to Source 
Material,” dated December 4, 2008, the staff reiterated to the Commission that work on the new 
general license would continue to be deferred until the legislative effort was resolved.  In 
addition, the staff informed the Commission that to that date, no water treatment facilities had 
contacted NRC to obtain enforcement discretion from specific licensing as allowed in 
RIS-06-020.  Again, the Commission did not object to the staff’s deferral of the rulemaking for a 
new general license for drinking water facilities extracting uranium. The staff is preparing to 
send to the Commission a separate memorandum updating the status of the IJWG. 
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To date, the staff has yet to receive a request for enforcement discretion from specific licensing, 
and has only issued one specific license for removal of uranium from drinking water.  This 
specific license was issued on January 25, 2007, to RMD Operations, LLC (RMD), in the form of 
a broad scope license to contract with water treatment facilities in non-Agreement states to 
remove uranium from their community water supplies and to take possession of the uranium 
once extracted.  Currently, RMD has no facilities operating under its NRC specific license.  The 
NRC staff is aware of only a handful of specific licenses issued by the Agreement States for the 
removal of uranium from drinking water.   
 
The number of applications for specific licenses is well below the number estimated in 2006 
when the staff initially recommended this rulemaking action.  The unexpectedly low number of 
specific license applications results from:  (1) the EPA and industry overestimating the number 
of water treatment facilities requiring removal of uranium, (2) some water treatment facilities 
using alternate sources for drinking water or using technologies that do not concentrate uranium 
to levels requiring licensing (i.e., they are able to maintain concentration of uranium below 0.05 
percent by weight of uranium), (3) many water treatment facilities operating within the 
constraints of the general license for small quantities of source material in 10 CFR 40.22 (i.e., 
maintain under 15 pounds of uranium at one time and concentrate less than 150 pounds of 
uranium per year), and (4) some water treatment facilities deferring treatment of water for 
uranium removal while technical considerations are worked out with the EPA.   
 
It should also be noted that water treatment facilities currently operating under the current 
10 CFR 40.22 general license would not be impacted by the proposed reductions in possession 
limits recently presented to the Commission in SECY-09-0179, “Proposed Rule:  Distribution of 
Source Material to Exempt Persons and to General Licensees and Revision of General License 
and Exemptions (RIN 3150-AH15).”  These facilities, however, would have to address 
clarifications made to disposal requirements proposed in the rulemaking should the rule be 
made final. 
 
In late June 2010, the EPA staff informed NRC that there were 273 violations issued for 
exceeding the uranium drinking water limit during calendar year 2009.  These violations were 
identified at 117 water treatment facilities.  (Some facilities had multiple Maximum Contaminant 
Level (MCL) violations.)  Discussions with industry representatives and the Agreement States 
indicate that some water treatment facilities have delayed treatment pending availability of 
funding, or are investigating treatment approaches that may not require specific licensing by the 
NRC or Agreement States.   
 
Based on the limited number of specific license applications received to date, the staff has 
concluded that the general license is unnecessary at this time and plans to terminate this 
rulemaking.  Since NRC originally announced the initiation of the proposed rulemaking in 2006, 
neither industry nor Agreement States have urged NRC to complete this rule despite the 
rulemaking being deferred.  In a June 23, 2010, teleconference call, the staff informed 
representatives from the Organization of Agreement States (OAS) and the Conference of 
Radiation Control Program Directors (CRCPD) about the proposal to request termination of the 
rulemaking.  Neither OAS nor CRCPD representatives voiced an objection to the staff’s 
proposed termination of the rulemaking.  The rulemaking is currently categorized as “low 
priority” and no resources are assigned to it. 
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The staff also plans to rescind RIS-06-020, which discusses the policy for enforcement 
discretion, so that enforcement discretion would no longer be an option after the effective date 
of rescission.  Rescission of RIS-06-020 and the enforcement discretion policy is expected to 
have minimal impact on the industry because the enforcement discretion policy only applied to 
facilities in non-Agreement States and no one has requested enforcement discretion to date.  
The Office of the General Counsel has reviewed this memorandum and has no legal objections.  
No additional resources are required. 
 
cc:  SECY 
       OGC 
       OCA 
       OPA 
       CFO
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