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ORDER

(Clarifying Initial Scheduling Order)

On May 19, 2010, the Board issued an initial scheduling order (ISO) establishing various
milestones for the conduct of the uncontested Subpart G hearing mandated in this case by
Section 193(b)(1) of the Atomic Energy Act, 42 U.S.C. § 2243(b)(1) and 10 C.F.R. § 70.23a."
The I1SO stated that the Board intends to comply with the Commission’s instruction that the
“Board should issue its decision on . . . the . . . mandatory hearing . . . no later than 28
months (855 days) from the date of this Order” (i.e., by November 15, 2011).> The Board has
stated that “if we can beat that date, we will.” Tr. at 23 (Judge Karlin). The Board set a
schedule designed to achieve that result.

On June 1, 2010, Areva Enrichment Services, LLC (Areva), filed a request for

clarification or certification® “with respect to the schedule of completing the environmental

! Initial Scheduling Order (May 19, 2010) (unpublished).

% Notice of Receipt of Application for License; Notice of Consideration of Issuance of License;
Notice of Hearing and Commission Order and Order Imposing Procedures for Access to
Sensitive Unclassified Non-Safeguards Information and Safeguards Information for Contention
Preparation; In the Matter of Areva Enrichment Services, LLC (Eagle Rock Enrichment Facility),
CLI-09-15, 74 Fed. Reg. 38,052, 38,052 (July 30, 2009).

* Request for Clarification or for Certification (June 1, 2010) (Request).



portion of the hearing on uncontested issues.”

Areva complained that “other than the
November 15, 2011 deadline, the Order is silent on the timing of the initial decision.” 1d. at 1-2.
Areva cited the Commission’s statement in the context of early site permit proceedings that “the
Commission expects the boards in uncontested cases to issue their final initial decisions

generally within 4, and at most 6, months of the Staff's SER and FEIS issuances.” Exelon

Generation Company, LLC (Early Site Permit for Clinton ESP Site), CLI-06-20, 64 NRC 15, 25

(2006). Areva asserts that, since the Staff currently estimates that it will issue the FEIS in
February 2011,° CLI-06-20 requires that the Board issue its initial decision between June and
August of 2011 (e.g., between four and six months after the FEIS). Request at 2. Areva states
that, if the Board “declines to adopt a schedule for issuing an initial decision,” then the Board
should certify the following question to the Commission for early review: “Did the Commission
intend for the 28.5 month milestone schedule or the schedule in CLI-06-20 to apply to this
uncontested proceeding?” Id. at 5. For reasons set forth below, we believe that Areva’s
question poses a false dichotomy.

The purpose of this order is to clarify our Initial Scheduling Order. As an initial matter,
we note that our ISO contemplates a series of concrete and specific actions that are triggered
when the Staff issues the FSER and FEIS. None of these specific steps are challenged by
Areva. First, each judge reads and studies these substantial documents (600+ pages not
including appendices) and the Board meets to assess and discuss the document.® Second, the

Board drafts and propounds written questions to the parties concerning these documents. ISO

* Areva states that the NRC Staff takes no position with regard to the Request for Clarification or
Certification. Id. at 1 n.2.

® As stated in the ISO, the Staff currently estimates that it will issue the Final Safety Evaluation
Report seven months earlier, in August 2010.

® The Board will not stand idle waiting for the Staff to issue the FSER and FEIS. Instead, we
intend to familiarize ourselves with key documents, such as the application, the environmental
report, and the DEIS, that are available earlier. This will facilitate and expedite our review of the
final documents.



at 6. Third, the parties file written answers to these questions. Id. Fourth, the Board studies
the written answers. Fifth, the Board informs the parties as to the topics and issues that need to
be addressed in the mandatory hearing. Id. Sixth, the parties submit evidence (i.e., written
testimony and exhibits) concerning these topics to be covered at the evidentiary hearing. Id. at
6-7.

The foregoing ISO milestones consume approximately thirteen (13) weeks
(40+14+21+14 days).” At that point the Board will promptly read the written testimony and
exhibits, and determine what remaining questions, if any, it needs to ask at the mandatory
evidentiary hearing. The evidentiary hearing will then commence, perhaps as soon as one or

two weeks after the parties have filed their testimony and exhibits.

The foregoing actions are necessary in order for the Board to discharge its responsibility
“to take an independent ‘hard look’ at NRC Staff safety and environmental findings, but not to
replicate NRC Staff work” and “to probe the logic and evidence supporting the NRC Staff
findings and decide whether those findings are sufficient to support license issuance.” Exelon

Generation Company, LLC (Early Site Permit for Clinton ESP Site), CLI-05-17, 62 NRC 5, 34

(2005). As the Commission has stated:

Boards are not to conduct a de novo evaluation of the application, but rather
test the adequacy of the staff’s review. In doing so, boards have authority to
ask clarifying questions of witnesses, to order the record to be supplemented,
to reject the proposed action, or even to deny the construction permit outright,
and to set conditions on the approval of the construction permit. As for the
actual procedure to be followed at mandatory hearings, licensing board have
considerable flexibility.

Id. at 42 (internal citations and quotations omitted). ®

" The 13 weeks is calculated from the date of issuance of the FSER (or FEIS) to the date the
parties file their written testimony and exhibits.

® The “flexibility” may be more limited here, where the application concerns a uranium
enrichment facility. This is because the statute dictates that an “adjudicatory [not legislative]
hearing on the record” be held for applications for uranium enrichment facilities. Section
193(b)(1) of the Atomic Energy Act, 42 U.S.C. § 2243(b)(1). Likewise, in accordance with the
statutory “on the record” requirement, the regulations dictate that hearings regarding uranium
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Based on the ISO’s milestones, and the Staff’'s current best estimate that it would issue
the FEIS in February 2011, the ISO assumes that the evidentiary hearing regarding
environmental issues could occur as early as June 2011.° However, the timing of the
evidentiary hearing is dependent on the actual availability of the parties’ counsel and witnesses.
Thus, the Board instructed the parties to submit calendars specifying the availability of their
counsel and witnesses during June, July, and August of 2011. Id. The parties are to provide
this information by June 15, 2010. Once we receive this information, the Board intends to
schedule the evidentiary hearings at the earliest feasible date.™

Uncontested evidentiary hearings typically take one to three days. Once the evidentiary

hearing is completed and the evidentiary record is closed, the regulations give the parties thirty
(30) days within which to file proposed findings of fact and conclusions of law. 10 C.F.R.
§ 2.712. See also 10 C.F.R. § 2.1209. In addition, the model milestones call for the Board to
issue its decision within ninety (90) days of the end of the evidentiary hearing and closing of the
record. 10 C.F.R. Part 2 Appendix B (Model Milestones for Subpart G and Subpart L
Proceedings). Thus, if the evidentiary hearing on environmental matters was completed as late
as August 15, 2011, the model milestones would call for the initial decision to be issued by
November 15, 2011. This is entirely consistent with the deadline set by the Commission in CLI-
09-15.

The Board will attempt to issue its initial decision before the November 15, 2011 date.

The Board hereby rules that the parties shall submit their proposed findings of fact and

enrichment facilities be conducted pursuant to 10 C.F.R. Part 2 Subpart G. 10 C.F.R.
§ 70.23a. No such provisions apply to ESP applications.

IS0 at 8. In addition, the mandatory evidentiary hearing regarding safety issues, while not
currently on the critical path, could occur as early as December 2010. 1d.

'%1n light of the Commission’s commitment to openness and transparency, as well as its policy
of holding hearings in the vicinity of the proposed facility, the Board contemplates holding the
evidentiary hearings in the vicinity of Bonneville, Idaho. Thus, the timing of the evidentiary
hearings is also somewhat dependent upon securing a suitable and available local venue.
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conclusions of law within twenty (20) days of the closing of the record. Further, the Board

hopes to issue its initial decision on environmental matters within sixty (60) days of the closing
of the record. Thus, assuming that the FEIS is issued in early February 2011, and the
evidentiary hearing can be held in early June 2011, we hope to issue the initial decision both
within six months of the issuance of the FEIS (e.g., August 2011), and well before November
15, 2011.

Finally, we note that in order to meet (or beat) the November 15, 2011 goal, several
conditions must be met. First, as Chairman Jaczko stated herein, the time frames in the
schedule are “dependent upon reduced timeframes for the applicant to respond to the staff’s
requests for additional information.” CLI-09-15, 70 NRC at 28. He noted that the agency “has
no control over either the timeliness or quality of the applicant’s responses to requests for
additional information.” 1d. Second, the ISO schedule is dependent on when the Staff issues
the FSER and FEIS. Third, the schedule is dependent on the quality of the FSER and FEIS.
Our job is to take a hard look at these documents and to probe Areva’s and the Staff’s logic and
evidence. This schedule assumes that the FSER and FEIS will be of high quality and that
Areva and the Staff will have diligently covered all required matters. Fourth, the ISO schedule is
dependent upon Areva and the Staff providing high quality filings herein, including fair and
complete answers to the Board’s written questions (as outlined above)."" Fifth, the schedule is
dependent on the availability of the parties’ counsel and witnesses so that the evidentiary
hearings can occur as soon as possible. The parties have yet to inform us of their availability.
Sixth, issuing the initial decision within the time frame set by the Commission is dependent upon
the diligence and expedited work of this Board.

The sixth element is the only condition within our control.

" As the Board stated during the prehearing conference, we are somewhat concerned that
review of this application, FSER and FEIS may entail review of classified information and/or
safeguards information, which require the imposition of additional procedures, and thus delay.
Tr. at 47-48. We are committed to managing this process as efficiently as possible.



In closing, we reiterate that this Board is committed to work on this matter with diligence
and expedition, to comply with the Commission’s instructions, and to issue our initial decision at
the earliest possible date that is consistent with the importance and seriousness of this matter
(i.e., a request to construct and operate a new uranium enrichment facility), and the proper
discharge of our duty under the law. We trust that, with this clarification, the Initial Scheduling
Order adequately states the concrete steps and specific milestones that will be taken to meet
these objectives.

IT IS SO ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD ™

/RA/

Alex S. Karlin, Chairman
ADMINISTRATIVE JUDGE

Rockville, MD
June 4, 2010

'2 Copies of this memorandum and order were sent this date by the agency’s E-Filing system to
the counsel/representatives for (1) Areva Enrichment Services, LLC.; and (3) NRC Staff.
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