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Sent: Thursday, May 13, 2010 4:02 PM
To: corey.duberstein@pnl.gov; Elaine Chapman; lance.vail@pnl.gov; Lissa Staven;

maryann.parkhurst@pnl.gov; Michelle Niemeyer; Mike Fayer (mike.fayer@pnl.gov);
paul.hendrickson@pnl.gov; Philip M Daling; roy.kropp@pnl.gov; Van Ramsdell; Biggins,
James; Brown, David; Caverly, Jill; Cushing, Jack; Emch, Richard; Hair, Christopher;
Imboden, Stacey; Jones, Henry; kathy.anderson@usace.army.mil; Kugler, Andrew; Mussatti,
Daniel; Nash, Harriet; Tiruneh, Nebiyu; Vrahoretis, Susan; Williamson, Alicia; Woody Francis;
Chip Cameron; Burton, William; Burnell, Scott

Subject: FW: InsideEPA-EPA Pact Sets Enforceable Timetable For Chesapeake Bay Cleanup

Attachments: 100511-InsideEPA-EPA Pact Sets Enforceable Timetable For Chesapeake Bay
Cleanup.docx

FYI. |thought this would be of interest to you all. The EPA has set an enforceable timetable for Chesapeake
Bay clean up with new discharge limits.

From: Kugler, Andrew
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To: Quinn, Laura; Schaaf, Robert; Nash, Harriet; Masnik, Michael

Subject: InsideEPA-EPA Pact Sets Enforceable Timetable For Chesapeake Bay Cleanup

Folks
| thought this might be of interest.

Andy
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DAILY NEWS FROM INSIDEEPA.COM - TUESDAY, MAY 11, 2010
EPA Pact Sets Enforceable Timetable For Chesapeake Bay Cleanup
EPA has agreed to a proposed settlement with environmentalists that, if entered by the court, will provide a

mechanism by which activists can force the agency to implement a number of stringent nutrient pollution control rules
for the Chesapeake Bay, creating a new hurdle for industry groups that may seek to challenge the requirements.

The now-enforceable requirements are nationally significant because the agency has publicly vowed to expand all
successful Bay cleanup measures nationwide.

Some industry groups have suggested they may challenge the agency’s regulatory cleanup plan for the Bay -- known
as a total maximum daily load (TMDL). Conversely, environmentalists say they would still like to see the requirements
codified, but pending legislation to do that is currently stalled.

Environmentalists and EPA announced the proposed settlement one day before the agency is poised to unveil its
final interagency plan for cleaning up the Bay.

Among other things, the settlement outlines EPA’s mandates for states to implement the agency’s upcoming pollution
limits for the Bay and also requires EPA to review all new general permits drafted by Bay states for the construction
sector to ensure they meet federal requirements.

In early 2009, the Chesapeake Bay Foundation (CBF) sued EPA in federal district court over its stalled plans to clean
up the Bay, seeking to force the then-incoming Obama administration to confront a long-time failure to deal with
nutrient pollution in the six-state watershed.

In part, the suit aimed to force the agency to set a watershed-wide aggregate pollution load limit, or TMDL, by 2010,
one year sooner than a court-ordered mandate to create the TMDL by 2011.

But soon after the suit was filed, President Obama signed an executive order (EO) aimed at cleaning up Chesapeake
Bay pollution, agreeing to set a TMDL by the 2010 deadline, along with other key milestones.

Now the agency is poised May 12 to issue its final plan for cleaning up the Bay, issuing a document required by
Obama’s executive order that details a host of EPA and other federal actions intended to clean up the Bay. According
to a Federal Register notice announcing the plan, the document will outline strategies, implementation plans, and
milestones, much like the settlement the agency signed. “Many of the commitments in the settlement agreement will
be reflected in the strategy,” EPA says in a May 11 statement.

Watershed TMDL

A draft version of the strategy vowed to create a watershed-wide TMDL, new enforcement efforts, more stringent
pollution limits and rulemakings to expand regulation of stormwater and concentrated animal feeding operations.

And, together with the court-ordered deadlines, the administration has gained additional legal cover to take the steps
detailed in the plan -- and the executive order.

That could be important because some industry groups are reiterating previously thwarted arguments challenging
EPA'’s statutory authority to develop a total maximum daily load for the Bay and its tributaries, saying in recent
comments that the agency cannot act before states first develop such plans (see related story).

The Federal Water Quality Coalition -- a coalition of municipalities and industry groups -- and a separate coalition of
poultry producers argued in comments to EPA earlier this year that the agency’s emphasis in a draft version of its
action plan on taking a leading federal role cleaning up the Bay belies the Clean Water Act’'s (CWA) plain emphasis
on the leading role of states in enforcing and developing pollution reduction plans. The industry groups take aim
specifically at the agency’s intention to develop a TMDL for nitrogen and phosphorous pollution in the Chesapeake
Bay, and then require states to develop watershed implementation plans to show their methods for meeting those
reductions.



The groups’ arguments echo those that municipal and industrial dischargers made in litigation during the 1990s when
they challenged EPA plans to set a TMDL before the state had acted. But the dischargers’ arguments were never
addressed on the merits.

While CBF welcomed the proposed settlement with EPA, they acknowledged that it is only a “first step,” albeit an
“historic” one, though they reiterated their long-standing call for Congress to pass legislation known as the
Chesapeake Clean Water Act that would codify EPA’s authority to set a TMDL and implement it. “We commend EPA
and the Obama Administration for their commitment to clean water,” CBF President William Baker said in a
statement. “But the job is not done,” he said, calling for Congress to pass a bill that would “legally reinforce the
pollution budget that is part of the settlement agreement, making it much more difficult for polluters to challenge the
TMDL requirements.”

However, the bill is currently stalled in Congress where it faces significant opposition from agriculture and
construction groups concerned about the new authority it would provide EPA and states to clamp down on runoff and
other pollution.

The settlement with CBF outlines what “reasonable assurances” EPA will require of the states to support the TMDL.
Among other things, states will be required to develop Watershed Implementation Plans (WIPs) -- an approach that
mirrors controversial requirements of an abandoned Clinton-era rule -- explaining how they will meet the limits for all
sources in each area of their state. The settlement also outlines consequences that EPA will impose on states that do
not produce WIPs in good time, such as refusing to issue permits for new pollution sources, including for new
developments or wastewater treatment plants.

Significant requirements could revolve around stormwater requirements: review all new construction general permits
in the Bay states to make sure they meet federal standards, develop a guidance for major municipal stormwater
permits by July 31, and finalize new industrial and municipal stormwater regulations by Nov. 19, 2012.

And the settlement stipulates that EPA will require offsets for any new pollution sources, make tracking of all pollution
loads and increases publicly available, and allocate a budget for air pollution of nitrogen in the Bay.

Many of the requirements are consistent with environmentalists calls for how EPA should implement Obama’s
executive order. In a May 6 letter to EPA Administrator Lisa Jackson, activists from the Choose Clean Water coalition
pushed for strong consequences for states not following through on WIPs; a focus on two-year pollution reduction
milestones; strict new regulations, including for large farms; and completing the TMDL by EPA’s stated 2010 deadline
-- now an enforceable time limit. -- Erica Martinson.
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