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I. INTRODUCTION 

 Washington files this response to the March 3, 2010, motion by the United States 

Department of Energy (DOE) to withdraw with prejudice, and without further conditions, its 

license application pending before this Board.    

II. ARGUMENT 

 DOE’s motion should be denied for two reasons.  First, under the Nuclear Waste Policy 

Act (NWPA), neither DOE nor the NRC has discretion to terminate the NWPA’s licensing phase 

before reaching the merits of DOE’s application.  Second, even if the NWPA allowed DOE and the 

NRC to terminate the licensing phase, DOE has not demonstrated that withdrawal with prejudice is 

warranted under 10 C.F.R. § 2.107. 

A. Under the NWPA, Neither DOE Nor the NRC has Discretion to Terminate the Yucca 
Mountain Licensing Process Prematurely and With Prejudice 

 DOE’s motion should be denied because the plain language of the NWPA commits both 

DOE and the NRC to follow through with the DOE’s construction authorization application 

process until a decision on the merits is reached.  This conclusion is supported by the legislative 

history of the NWPA. 

1. Structure and History of the NWPA 

a. Statutory provisions 

 Congress enacted the NWPA in 1982 to establish a “definite Federal policy” for the 

disposal of high-level radioactive waste and spent nuclear fuel.  42 U.S.C. § 10131(b)(2).  

The NWPA outlines a detailed, prescriptive, and stepwise process for the “siting, construction, 

and operation of repositories” to provide a “reasonable assurance that the public and the 

environment will be adequately protected from the hazards posed by high-level radioactive 
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waste . . . .”  42 U.S.C. § 10131(b)(1); see also, Nuclear Energy Inst., Inc. v. Envtl. Prot. Agency, 

373 F.3d 1251, 1259 (D.C. Cir. 2004) (NWPA establishes a “multi-stage process” to select an 

appropriate site).   

(1) Site nomination stage 

 In the first stage of this process, DOE is to promulgate guidelines for and recommend 

“candidate sites” to the President for further investigation.  42 U.S.C. § 10132(a), (b).  Upon such 

recommendation, the President has a prescribed timeline in which to review the recommendations 

and either approve, disapprove, or request further information.  42 U.S.C. § 10132(c).  If the 

President concurs, or if no action is taken, the recommended sites are deemed approved and they 

proceed to the second stage:  site characterization. 

(2) Site characterization stage 

 The site characterization stage involves DOE investigating candidate sites to support 

potential recommendation of a site for “approval” as a repository.1

                                                 
1 In 1987, Congress narrowed the site characterization process to focus on a single site:  Yucca Mountain, 

Nevada.  H.R. Rep. No. 100-495 (1987) (Conf. Rep.), as reprinted in 1987 U.S.C.C.A.N. 2313-1245, at 2313-1522-24 
(attached hereto as Exhibit 2).   

  See 42 U.S.C. § 10133; 

42 U.S.C. § 10134(a).  DOE is to work in concert with the NRC in conducting this 

characterization.  See 42 U.S.C. § 10133(b), (c).  Congress expressly defined these site 

characterization actions as “a preliminary decisionmaking activity.”  42 U.S.C. § 10133(d).  

 Congress vested the Secretary of Energy with express termination authority while 

conducting these pre-decisional actions.  42 U.S.C. § 10133(c)(3).   However, this grant of 

termination discretion is limited, even during this pre-decisional phase.  The statute requires a 

specific determination that a site is “unsuitable for development as a repository,” and by its express 

terms only allows the Secretary to terminate “site characterization activities.”  Id. (emphasis 
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added).  The Secretary must notify Congress upon terminating such activities and, within six 

months, must report to Congress again with “recommendations for further action,” including “the 

need for new legislative authority.”  Id. 

(3) Approval stage 

 The third step in the NWPA’s process is the “approval” stage in which a siting decision is 

made.  As outlined below, the ultimate authority to make a siting decision is not committed to the 

discretion of either the Energy Secretary or the President, but instead rests with Congress.   

 If, upon the completion of site characterization activities, the Secretary decides that a site is 

suitable as a repository, the Secretary is to recommend site approval to the President.  42 U.S.C. 

§ 10134(a).  Such recommendation “shall be based on the record of information developed by the 

Secretary” during site characterization and is to include a description of the proposed repository 

specifications and waste forms; a discussion of the data “relating to the safety of such site”; a final 

environmental impact statement for the site; and preliminary comments from the NRC concerning 

the extent to which DOE’s characterization and waste form analysis is sufficient to support a 

licensing application.2

 If the President concurs with the Secretary’s recommendation, the President “shall submit a 

recommendation of such site to Congress.” 42 U.S.C. § 10134(a)(2)(A).  The state in which the 

  42 U.S.C. § 10134(a)(1).   

                                                 
2 In January 2002, the Secretary formally recommended to the President that a geologic repository could be 

safely sited at Yucca Mountain.  U.S. Dept. of Energy, Recommendation by the Secretary of Energy Regarding the 
Suitability of the Yucca Mountain Site for a Repository Under the NWPA of 1982 (2002) (“Suitability Determination”); 
H.R. Rep. No. 107-425, at 3 (2002), reprinted in 2002 U.S.C.C.A.N. 532, 532-33.  In doing so, the Secretary concluded 
that: 

 
The amount and quality of research the [DOE] has invested into [determining Yucca Mountain’s 
suitability as a repository] — done by top flight people . . . — is nothing short of staggering.  After 
careful evaluation, I am convinced that the product of over 20 years, millions of hours, and four 
billion dollars of this research provides a sound scientific basis for concluding that the site can 
perform safely during both the pre- and post-closure periods, and that it is indeed scientifically and 
technically suitable for development as a repository. 

 
Suitability Determination at 45. 
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proposed site lies has an equal opportunity to “disapprove” the recommend site.  42 U.S.C. 

§ 10135(b).  However, Congress can override that veto to approve the site.3

 Approval of a repository site under the NWPA ends the site selection process.  Nuclear 

Energy Inst., 373 F.3d at 1302 (“Congress has settled the matter, and we, no less than the parties, 

are bound by its decision”).  

  See 42 U.S.C. 

§ 10135(c)-(g).   

(4) Licensing stage 

 Repository site approval triggers the fourth and final stage under the NWPA:  the licensing 

stage.  Upon approval of a repository site, Congress has commanded that the Secretary “shall 

submit to the [NRC] an application for a construction authorization for a repository at such 

site . . . .”4

 The NWPA also has three related provisions associated with a “project decision schedule” 

during the licensing phase.  First, the Secretary must prepare a project decision schedule “that 

portrays the optimum way to attain the operation of the repository, within the time periods 

  42 U.S.C. § 10134(b) (emphasis added).  And, at the other end of the licensing process, 

Congress has commanded that the NRC “shall consider an application for a construction 

authorization for all or part of a repository” and “shall issue a final decision approving or 

disapproving the issuance of a construction authorization” within three years of DOE’s 

submission.  42 U.S.C. § 10134(d) (emphasis added).   Congress has further required the NRC to 

provide status reports to Congress on its consideration of DOE’s application, with the reports to be 

provided annually “until the date on which such authorization is granted.”  42 U.S.C. § 10134(c). 

                                                 
3 In February 2002, the President recommended Yucca Mountain to Congress.  42 U.S.C. § 10134(a)(2)(A) 

(2009); H.R. Rep. No. 107-425, at 3.  The Governor and legislature of the State of Nevada submitted a notice to 
Congress disapproving DOE’s and the President’s recommendation.  H.R. Rep. No. 107-425, at 3.  Congress overrode 
Nevada’s disapproval in July 2002.  Pub. L. No. 107-200, 116 Stat. 735 (2002). 

4 DOE submitted an application to the NRC on June 3, 2008, that was noted for hearing on October 22, 2008.  
73 Fed. Reg. 63,029 (Oct. 22, 2008). 
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specified in this part.”  42 U.S.C. § 10134(e)(1) (emphasis added).  The project decision schedule 

must: 

. . . include a description of objectives and a sequence of deadlines for all Federal 
agencies required to take action, including an identification of the activities in 
which a delay in the start, or completion, of such activities will cause a delay in 
beginning repository operation. 

Id. (emphasis added). 

 Second, any federal agency that cannot comply with the project decision schedule must 

report to Congress, specifying “the reason for its failure or expected failure,” the “estimated time 

for completion of the activity,” any “associated effect on its other deadlines in the project decision 

schedule,” and “any recommendations it may have or actions it intends to take . . . so that it will be 

able to mitigate the delay involved.”  42 U.S.C. § 10134(e)(2).  The Secretary has a corresponding 

reporting obligation.  Id. 

 Finally, Congress has provided that the NRC may extend the three-year timeline imposed 

on it to reach its decision on DOE’s construction authorization application.  42 U.S.C. § 10134(d).  

The NRC, however, must timely comply with the project decision schedule reporting requirements 

outlined above.  Id. 

b. Legislative history 

 The NWPA’s legislative history reflects Congress’ concern with the “unmitigated” failure 

of the federal government to have provided for a permanent waste disposal facility, even by the 

early 1980s.  H.R. Rep. No. 97-491(I), at 28 (1982), as reprinted in 1982 U.S.C.C.A.N. 3792, 3794 

(attached hereto as Exhibit 1); see generally, H.R. Rep. No. 97-491(I), at 26-30; see also, 

42 U.S.C. § 10131(a)(3) (“Federal efforts during the past 30 years to devise a permanent solution 



 6  
 

to the problems . . . have not been adequate”).  In a Committee Report on the NWPA, Congress 

sharply criticized agency confidence that a solution would simply work itself out: 

An opiate of confidence that the technical issues effecting [sic] nuclear waste 
disposal were easily resolvable for decades rendered Federal officials responsible 
for providing the facilities apathetic towards addressing those technical issues, and 
unprepared for the immense social and political problems which would obstruct 
implementation of a serious repository development program.  ‘Paper’ analyses 
and future plans were accepted as adequate assurance that disposal facilities would 
be available when needed . . . . 

H.R. Rep. No. 97-491(I), at 26 (emphasis added).  Congress also criticized earlier efforts to 

develop a repository, both of which had fallen victim to political pressure: 

The Atomic Energy Commission, predecessor to the Department of Energy and the 
Nuclear Regulatory Commission, reacted with a rush to develop a pilot permanent 
high level waste disposal facility.  The rejection of a site for the facility in Lyons, 
Kansas in 1971 after an intense political attack on the program, followed quickly 
by revelations of serious technical flaws in the site, are now widely recognized as 
the landmark event in nuclear waste management history which would color future 
repository siting activities through the present day. 

. . . 

Increased pressure to resolve the problem sent the federal nuclear establishment in 
1976 . . . looking for a site in Michigan, where political uproar quickly brought the 
program to defeat again, this time even before enough drilling could be 
accomplished to determine whether technical flaws in the site existed. 

H.R. Rep. No. 97-491(I), at 26-27 (emphasis added).  Congress concluded that although opening a 

repository was technically achievable, a prescriptive statutory process with Congressional control 

of certain critical decisions was necessary in order to actually realize that goal:   

The status of our technical ability to provide these permanent disposal facilities, or 
“repositories”, is considered by the Committee to be technically advanced to a point 
which justifies implementation of the technology. . . .  In practice, however, 
management of nuclear wastes has been inadequate to guarantee that the risks will 
be small in fact.  It is necessary, therefore, to provide close Congressional control 
and public and state participation in the program to assure that the political and 
programmatic errors of our past experience will not be repeated. 

H.R. Rep. No. 97-491(I), at 29-30 (emphasis added).   
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 The Committee Report set forth a “proposed schedule for implementation of the program” 

ending “around 1995” with “operation of the first national high level nuclear waste repository.”  

H.R. Rep. No. 97-491(I), at 30-31.  In keeping with this expectation, the descriptions of the 

NWPA’s specific provisions are framed in terms of Congress’ intention that the NWPA’s process 

will lead to a repository being opened.5

Section 113(c) sets out restrictions on the Secretary’s conduct of site 
characterization activities. . . . 

  Throughout the Committee Report, there is only a single 

mention of any DOE authority to terminate repository activities.  This discussion is in the context 

of the “pre-approval” site characterization process under Section 113 (42 U.S.C. § 10133): 

Paragraph (3) requires deliberate decisionmaking, notification and site 
decommissioning if a site being characterized is found unsuitable for further 
development.   

H.R. Rep. No. 97-491(I), at 52 (emphasis added).  From its context, it is clear that this authority is 

restricted to the “pre-approval” site characterization phase: 

                                                 
5 For instance, the section-by-section analysis of Section 114 (42 U.S.C. § 10134), which governs the “approval” and 
“licensing” phases, provides in relevant part: 
 

Section 114 delineates actions required to be undertaken, and the establishment of deadlines for 
certain of such actions, leading to the selection of a repository site for licensing, and to a decision on 
a construction authorization for at least one repository for high level nuclear waste and spent fuel. 
 
. . . 
 
Section 114(b) requires the Secretary to submit an application for licensing of the repository to the 
Commission no later than 90 days after a recommendation of a site is effective. . . . 
 
Section 114(c) requires the Commission to provide to the Congress an annual status report on its 
consideration of the license application until an operating license for a repository is issued. 
 
Section 114(d) requires the Commission to consider a license application in accordance with the laws 
applicable to it, except that the Commission shall issue a final decision approving or disapproving 
issuance of a construction authorization no later than January 1, 1989 or three years after the 
application is submitted, whichever is later. ... 
 
Section 114(e) requires the Secretary and other Federal agencies to cooperate in negotiating a 
schedule for Federal decisions and actions necessary to development of a repository.  Failures to 
meet deadlines set out in the schedule are required to be explained to the Secretary and the Congress 
in a written report by the failing agency which shall include a plan for mitigation of the delay. 
 

H.R. Rep. No. 97-491(I), at 52-53 (emphasis added). 



 8  
 

Section 113(d) provides that each activity of the Secretary under Section 113 which 
is in compliance with the limitations and requirements of Subsection (c) shall be 
considered a preliminary decisionmaking activity and shall not require 
the preparation of any environmental impact statement.  Activities which may be 
proposed or implemented not in compliance with subsection (c) . . . may extend 
beyond a preliminary nature and may require preparation of an environmental 
impact statement. 

H.R. Rep. No. 97-491(I), at 52 (emphasis added); cf, H.R. Rep. No. 97-491(I), at 53 (“The 

recommendation by the Secretary under [Section 114] of a site considered suitable for license 

application shall be considered a major Federal action requiring preparation of an environmental 

impact statement”).   

 Nothing in the history of later amendments to the NWPA provides any different view.  An 

amendment in 1987 focused the site characterization process solely on Yucca Mountain, without 

altering Congress’ view on the need for a repository or the process for developing that repository.  

See H.R. Rep. No. 100-495 (1987) (Conf. Rep.), as reprinted in 1987 U.S.C.C.A.N. 2313-1245, at 

2313-1522-24.  And the resolution passed in 2002 was for the stated purpose of approving the 

Yucca Mountain site “for the development of a repository for the disposal of high-level radioactive 

waste and spent nuclear fuel. . . .”  H.R. Rep. No. 107-425, at 2 (2002) as reprinted in 2002 

U.S.C.C.A.N. 532, at 532 (emphasis added) (attached hereto as Exhibit 3).  The House Report on 

the resolution assumed the continuation of the NWPA’s stepwise process through the licensing 

phase: 

Should a resolution of siting approval be enacted, thereby overriding Nevada’s 
disapproval, DOE still cannot begin construction activities until the Nuclear 
Regulatory Commission (NRC) issues a license for construction authorization to 
DOE. . . .  The Act directs NRC to issue a final decision approving or disapproving 
the application within three years, with a possible 12 month extension. . . .  The 
public will have opportunities during the NRC license review period to review, 
comment, and request hearings on the license application, and the Commission’s 
decision will be subject to judicial review.  Pursuant to NWPA section 
114(a)(1)(E), NRC testified that, based on its technical reviews and pre-licensing 
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interaction with DOE, it believes that sufficient information can be available for a 
license application. 

H.R. Rep. No. 107-425, at 3 (emphasis added). 

2. Under the Plain Language of the NWPA, DOE is Without Authority to 
Unilaterally Withdraw its License Application and the NRC is Without 
Authority to Grant Such Withdrawal  

 The plain and unambiguous language of the NWPA requires that once a repository site has 

been “approved,” both DOE and the NRC must follow through with the construction authorization 

application process until a decision on the merits is reached.6

 The broader context of the NWPA supports this plain language reading.  Congress defined 

express termination authority for the Secretary during the NWPA’s pre-decisional site 

  Congress has commanded that upon 

approval of a repository site, DOE “shall submit to the [NRC] an application for a construction 

authorization for a repository at such site,” 42 U.S.C. § 10134(b) (emphasis added), and that the 

NRC “shall consider an application for a construction authorization for all or part of a repository” 

and “shall issue a final decision approving or disapproving the issuance of a construction 

authorization . . . .”  42 U.S.C. § 10134(d) (emphasis added).  This language leaves no room for 

DOE and the NRC to terminate the NWPA’s licensing phase before reaching the merits of DOE’s 

application, and in a manner intended to irrevocably foreclose a repository site approved under the 

NWPA.  See City of Portland, Or. v. Envtl. Prot. Agency, 507 F.3d 706, 711 (D.C. Cir. 2007) 

(statute should be construed to give every word meaning). 

                                                 
6 Utilizing the traditional tools of statutory construction, a tribunal is required: 

 
. . . first to engage in a textual analysis of the relevant statutory provisions and to read the words of 
statutes in their context and with a view to their place in the overall statutory scheme.  If the proper 
interpretation is not clear from this textual analysis, the legislative history offers valuable guidance 
and insight into [c]ongressional intent.  
 

Wash. v. Chu, 558 F.3d 1036, 1043 (9th Cir. 2009), quoting Resident Councils of Wash. v. Leavitt, 500 F.3d 1025, 1031 
(9th Cir. 2007). 
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characterization phase.  See 42 U.S.C. § 10133(c)(3).7

 Furthermore, the NWPA’s other post-approval provisions demonstrate Congress’ clear 

expectation that once a repository site has been approved, both DOE and the NRC will actually 

move forward with the licensing process, thus furthering Congress’ goal of opening a repository.  

This expectation runs contrary to any reading that would allow room for DOE and the NRC to 

summarily terminate the NWPA’s licensing phase with prejudice, and without reaching the merits.  

The NWPA requires DOE to prepare a project decision schedule “that portrays the optimum way to 

attain the operation of the repository,” including identifying activities that, if delayed, will “cause 

a delay in beginning repository operation.”  42 U.S.C. § 10134(e)(1) (emphasis added).   Any 

federal agency that cannot comply with the project decision schedule must report to Congress and 

specify its “estimated time for completion of the activity,” along with any actions it will take “to 

mitigate the delay involved.”  42 U.S.C. § 10134(e)(2) (emphasis added).   Finally, independent of 

the project decision schedule, the NWPA requires the NRC to provide Congress with status reports 

 

  Nothing in the NWPA’s post-approval 

provisions, however, offers any hint of such authority or discretion.  Under a cardinal rule of 

statutory construction, this implies that Congress did not intend to grant the Secretary with 

termination authority outside of the specific pre-approval context of site characterization.  See 

Beach v. Ocwen Fed. Bank, 523 U.S. 410, 418-19 (1998) (“where Congress includes particular 

language in one section of a statute but omits it in another section of the same Act, it is generally 

presumed that Congress acts intentionally and purposely in the disparate inclusion or exclusion” 

(citations and quotations omitted)).   

                                                 
7 Again, the Secretary’s discretion under this authority is not unfettered.  The Secretary may only terminate 

characterization activities based on a specific finding of “unsuitability,” with the Secretary required to report to 
Congress on matters that include “the need for new legislative authority.”  See 42 U.S.C. § 10133(c)(3).  This contrasts 
with DOE’s current intent to foreclose any further consideration of a repository site approved by Congress. 
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on its consideration of DOE’s application “until the date on which such authorization is granted.”  

42 U.S.C. § 10134(c) (emphasis added).  Under the plain language of the NWPA, neither DOE nor 

the NRC have discretion to terminate the NWPA’s licensing phase “with prejudice” before 

reaching the merits of DOE’s application.  DOE’s motion to withdraw should be denied. 

3. The NWPA’s Legislative History Supports the Plain Language Reading that 
DOE is Without Authority to Withdraw its License Application and the NRC is 
Without Authority to Grant Such Withdrawal 

 Even if the NWPA were ambiguous, the statute’s legislative history supports the reading 

that Congress left no room for a summary agency termination of the licensing phase before a 

decision on the merits.  The legislative history demonstrates that in response to the performance 

record of DOE (and its predecessors) acting under pre-existing “plenary” authority,8

                                                 
8 The NWPA (1982) was enacted after the Atomic Energy Act (1954) and DOE Organization Act (1977).   

 Congress 

crafted a process under the NWPA in which the ultimate siting decision was intentionally taken out 

of the hands of executive officials.  See H.R. Rep. No. 97-491(I), at 29-30 (“It is necessary . . . to 

provide close Congressional control . . . to assure that the political and programmatic errors of our 

past experience will not be repeated.” (emphasis added)).  In that process, the executive was left 

with no more authority to “approve” a repository site than a prospective host state was given to 

“disapprove” a site, with Congress itself holding ultimate authority over the siting decision.  See 

42 U.S.C. § 10134(a); 42 U.S.C. § 10135(b), (c)-(g).  There is thus no greater basis to “read in” 

any inherent DOE authority to terminate the licensing process after Congress’ approval than there 

is to read in an authority on the part of the State of Nevada to terminate that process.  Legislative 

history reinforces the implication that by providing DOE with express termination authority in the 

pre-approval stage, but providing for no such authority after repository site approval, Congress did 

not intend for such authority to exist. 
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 In addition, the legislative history confirms what is already apparent in the language of the 

NWPA itself:  that once a repository site was approved, Congress expected the NWPA’s licensing 

process to actually move forward on the merits, ideally ending with an operating repository.  See 

infra. at 5-8.  As the D.C. Circuit Court of Appeals has noted with respect to the resolution 

approving Yucca Mountain: 

The Senate Committee Report on the Resolution referred back to the NWPA 
findings and reaffirmed the judgment that “[a] geologic repository is needed to 
isolate high-level radioactive waste and spent nuclear fuel from the public and the 
environment.”  The Report concluded that the Administration had adequately 
demonstrated that the Yucca site was likely to be suitable for development, subject 
to the outcome of future NRC licensing proceedings.  Approval of the site and 
continuation of the repository-development process therefore was determined to be 
in the national interest. 

Nuclear Energy Inst., 373 F.3d at 1304 (citation omitted, emphasis added). 

 Summary termination of the Yucca Mountain application without a decision on the merits 

is wholly antithetical to both the plain language and the legislative history of the NWPA.  Even if 

the Energy Secretary disagrees with Congress’ wisdom in approving the Yucca Mountain site, 

believes that Yucca Mountain is not a “workable option,” and believes that dismissal with 

prejudice is the public interest, it is not the Secretary’s decision to make.  Congress has taken 

responsibility for such decisions under the NWPA.  As stated by the D.C. Circuit Court of 

Appeals:  “Congress has settled the matter, and we, no less than the parties, are bound by its 

decision.”  Id. at 1302.  DOE’s motion to withdraw should be denied. 

4. DOE’s Motion Does Not Support Dismissal 

 Against this backdrop, none of the arguments advanced by DOE support dismissal.  DOE 

argues that nothing in the text of the NWPA strips the Secretary of “an applicant’s ordinary right to 

seek dismissal” and that “the text of the statute cuts sharply in favor of the Secretary’s right to seek 
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dismissal.”  For support, DOE cites to the fact that Section 114(b) (42 U.S.C. § 10134(b)) merely 

requires that DOE “shall submit” a license application, without imposing any further obligation on 

DOE.  See DOE Motion at 5.  DOE, however, ignores the fact that Section 114(d) (42 U.S.C. 

§ 10134(d)) provides a bookend to Section 114(b), requiring in equally mandatory terms that the 

NRC “shall consider” the application and “shall issue a final decision approving or disapproving” 

the authorization.  This, coupled with the broader context of the NWPA, cuts sharply against 

DOE’s reading. 

 DOE next cites to the fact that Section 114(d) indicates that the NRC is to consider DOE’s 

application “in accordance with the laws applicable to such applications.”  DOE Motion at 5, 

quoting 42 U.S.C. § 10134(d).  DOE argues this means Congress intended for DOE to be freely 

allowed to withdraw its application under 10 C.F.R. § 2.107 in the same manner as any private 

applicant.9  Id.  Under the framework of the NWPA, however, DOE’s application is not like any 

other application, and DOE is not just “any litigant.”  Statutes should not be interpreted so as to 

“lead to internal inconsistencies, an absurd result, or an interpretation inconsistent with the intent 

of Congress.”  Bryant v. Dollar Gen. Corp., 538 F.3d 394, 402 (6th Cir. 2008).10

                                                 
9 10 C.F.R. § 2.107(a) provides:  “The Commission may permit an applicant to withdraw an application prior 

to the issuance of a notice of hearing on such terms and conditions as it may prescribe, or may, on receiving a request 
for withdrawal of an application, deny the application or dismiss it with prejudice. If the application is withdrawn prior 
to issuance of a notice of hearing, the Commission shall dismiss the proceeding. Withdrawal of an application after the 
issuance of a notice of hearing shall be on such terms as the presiding officer may prescribe.” 

  DOE’s argument 

would have a single short-handed reference to the NRC’s adjudicative process defeat the entire 

framework and intent of the NWPA, including directly conflicting with the NRC’s express duties 

to “consider” DOE’s application and issue a “final decision approving or disapproving” that 

10 “Dollar General’s reading of the statute would essentially render the FMLA a nullity. Their interpretation 
would require us to believe that-despite including statutory provisions granting eligible employees the ‘rights’ to take 
up to twelve weeks of unpaid leave in a twelve-month period and to be restored to their prior positions or equivalent 
positions upon their return-Congress wished to erect no obstacle to prevent employers from terminating employees who 
exercise their newly granted ‘rights.’”  Bryant, 538 F.3d at 402. 
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application.  See Citizens Bank v. Strumpf, 516 U.S. 16, 20 (1995) (“It is an elementary rule of 

construction that the act cannot be held to destroy itself.” (quotation omitted)).  Indeed, under 

DOE’s argument, DOE could have “submitted” the application and then moved to withdraw it and 

dismiss the proceeding under 10 C.F.R. § 2.107(a) all in the same action, purportedly without 

violating the letter or spirit of the NWPA.  Conversely, the reference to the NRC’s process can be 

read in context with the rest of the NWPA to give both the language and the rest of the Act 

operative effect:  Congress intended the NRC to employ its usual adjudicative process, but not 

when that process would conflict with the NWPA itself.  See Food & Drug Admin. v. Brown & 

Williamson Tobacco Corp., 529 U.S. 120, 133 (2000) (“A court must . . . interpret the statute as a 

symmetrical and coherent regulatory scheme, and fit, if possible, all parts into an harmonious 

whole”) (quotations and citations omitted).11

 DOE’s argument concerning the “structure” of the NWPA, see DOE Motion at 5-6, does 

not devote a word to the Act’s actual structure.  Instead, it focuses exclusively on pointing out 

things that the NWPA does not address.  The fact that the NWPA does not compel the Yucca 

Mountain repository to open, and that further Congressional action will be needed to open Yucca 

Mountain even if DOE’s application is approved, does not excuse DOE from any of its 

responsibilities under the Act.  DOE’s reasoning would render the entire NWPA superfluous, since 

 

                                                 
11 DOE argues that  its interpretations of the NWPA should be accorded deference under Chevron, U.S.A., Inc. 

v. Natural Res. Def. Council, Inc., 467 U.S. 837 (1984), and its progeny.  Chevron deference, however, is not 
appropriate where Congressional intent is clear.  Chevron, 467 U.S. at 842 (“If the intent of Congress is clear, that is 
the end of the matter”); see also, Wash. v. Chu, 558 F.3d at 1043 n.15 (“We need not determine what level of deference 
to accord DOE’s interpretation . . . because we conclude that the section is unambiguous”).  As demonstrated above, 
there is no statutory “gap” to be filled by DOE’s expertise.  Instead, there is silence in the statute concerning DOE’s 
withdrawal authority because, as is plain from the structure and history of the Act, Congress did not intend for any such 
authority to exist.  Furthermore, in construing the NWPA’s licensing provisions, DOE is construing provisions it is 
tasked with complying with, not administering, and under which it is bound in equal measure with the NRC.  Under 
this circumstance, DOE’s interpretation is not subject to deference.  See, e.g., Wash. v. Chu, 558 F.3d at 1043 n.15.  
Finally, DOE’s interpretation appears in no regulation or policy, and is instead advanced for the first time as a litigation 
position.  Under this circumstance, DOE’s interpretation is again not subject to deference.  See, e.g. Bowen v. 
Georgetown Univ. Hosp., 488 U.S. 204, 212 (1988). 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1984130736�
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every action required under the NWPA is but an “intermediate step” toward repository 

development.  DOE is not free to pick-and-choose what parts of the Act are “obligations” and what 

parts it can simply ignore. 

 Finally, DOE asks that the Board defer to the Secretary’s judgment that dismissal with 

prejudice is appropriate and in the public interest.  DOE Motion at 4, 6.  As noted above, it is not 

the Secretary’s province to make this judgment.12

B. DOE Has Failed to Justify Withdrawal with Prejudice Under 10 C.F.R. § 2.107 

  Under the unique structure of the NWPA, 

Congress has determined that Yucca Mountain’s licensing must be pursued.  DOE’s motion to 

withdraw should be denied. 

 Even if the NWPA allowed DOE and the NRC to terminate the licensing phase, DOE has 

not demonstrated that withdrawal with prejudice is warranted under 10 C.F.R. § 2.107. 

1. Conditioning a Withdrawal “With Prejudice” is an Unusual Sanction that 
Requires a Special Evidentiary Showing 

 Under NRC precedent, dismissal of an application “with prejudice” is equivalent to the 

merits of the case having been reached and adjudicated.13

                                                 
12 The Secretary’s authority under the Atomic Energy Act is irrelevant here, where the later-enacted, more 

specific NWPA has constrained that authority.   See Food & Drug Admin., 529 U.S. at 143 (more specific statute 
addressing the same subject controls). 

  However, “it is highly unusual to 

dispose of a proceeding on the merits, i.e., with prejudice, when in fact the health, safety and 

environmental merits of the application have not been reached.”  Puerto Rico Elec. Power Auth. 

(North Coast Nuclear Plant, Unit 1), ALAB-662, 14 NRC 1125, 1133 (1981) (emphasis in 

13 See Philadelphia Elec. Co. (Fulton Generating Station, Units 1 & 2), ALAB-657, 14 NRC 967, 973, 978-79 
(1981) (citing Jamison v. Miracle Mile Rambler, Inc., 536 F.2d 560, 564 (3rd Cir. 1976) (“A dismissal with prejudice 
constitutes an adjudication of the merits as fully and completely as if the order had been entered after trial”); Duke 
Power Co. (Perkins Nuclear Station, Units 1, 2, & 3), LBP-82-81, 16 NRC 1128, 1135 (1982) (holding that dismissal 
with prejudice would amount to an adjudication on the merits); Yankee Atomic Elec. Co. (Yankee Nuclear Power 
Station), LBP-99-27, 50 NRC 45, 51 (1999) (holding that dismissal with prejudice would amount to an adjudication on 
the merits). 
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original).  As a result, such dismissal is a “particularly harsh and punitive term imposed upon 

withdrawal” that by the Board’s own precedent should be reserved for only those situations in 

which re-considering the application would involve substantial prejudice to the opposing parties or 

the public interest in general.  Philadelphia Elec. Co. (Fulton Generating Station, Units 1 & 2), 

ALAB-657, 14 NRC 967, 974 (1981); Puerto Rico Elec. Power Auth., 14 NRC at 1132.14

 Because of the unusual nature of such dismissal, the Commission has held that a party 

seeking to condition a withdrawal with prejudice must first make an evidentiary showing sufficient 

to warrant a hearing on the proposal.  Puerto Rico Elec. Power Auth., 14 NRC at 1133-34 (“to 

trigger a hearing on the question of withdrawal with prejudice, the allegations of substantial 

prejudice must not only be serious, but also supported by a showing, typically through affidavits or 

unrebutted pleadings, of sufficient weight and moment to cause reasonable minds to inquire 

further” (emphasis added)).  In fact, it would be an abuse of the discretion afforded under 

10 C.F.R. § 2.107 to prescribe terms for which there is no support in the record.  Duke Power Co. 

(Perkins Nuclear Station, Units 1, 2, and 3), LBP-82-81, 16 NRC 1128, 1134 (1999) (“The terms 

prescribed at the time of withdrawal must bear a rational relationship to the conduct and legal harm 

at which they are aimed. And, of course, the record must support any findings concerning the 

conduct and harm in question.” (emphasis added)). 

 

 In this case, DOE’s application has not yet even reached the hearing stage.  The sum total 

of DOE’s rationale and evidence for prejudicial withdrawal is as follows: 

 

                                                 
14 This is consistent with the Federal Rules of Civil Procedure, which favor dismissals without prejudice 

where no other party will be harmed thereby.  Fed. R. Civ. P. 41(a)(1), (2); LeCompte v. Mr. Chip, Inc., 528 F.2d 601, 
603-04 (5th Cir. 1976). 
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DOE seeks this form of dismissal because it does not intend ever to refile an 
application to construct a permanent geologic repository for spent nuclear fuel and 
high-level radioactive waste at Yucca Mountain. 

DOE Motion at 3, n.3. 

 That action will provide finality in ending the Yucca Mountain project for a 
permanent geologic repository and will enable the Blue Ribbon Commission, as 
established by the Department and funded by Congress, to focus on alternative 
methods of meeting the federal government’s obligation to take high-level waste 
and spent nuclear fuel.  It is the Secretary of Energy’s judgment that scientific and 
engineering knowledge on issues relevant to disposition of high-level waste and 
spent nuclear fuel has advanced dramatically over the twenty years since the Yucca 
Mountain project was initiated.  See also Presidential Memorandum at 1.  Future 
proposals for the disposition of such materials should thus be based on a 
comprehensive and careful evaluation of options supported by that knowledge, as 
well as other relevant factors, including the ability to secure broad public support, 
not on an approach that has ‘not proven effective’ over several decades.  Id. 

 The Board should defer to the Secretary’s judgment that dismissal of the 
pending application with prejudice is appropriate here. 

DOE Motion at 3-4 (emphasis added).   

 As argued below, DOE’s motion should be denied because it fails to make an evidentiary 

showing sufficient for the Board to even consider prejudicial dismissal.  Even if DOE’s motion is 

considered, it fails to demonstrate that a future application involving Yucca Mountain would 

substantially prejudice either opposing parties or the public interest in general.  Finally, the public 

interest weighs in favor of denying DOE’s motion. 

2. DOE Makes No Evidentiary Showing to Support its Request 

 DOE’s motion contains only oblique, conclusory, and unsubstantiated statements in 

support of the imposition of a “with prejudice” sanction.  See generally, DOE Motion at 3-4.  

Furthermore, the motion fails to advance even a single statement of specific harm that justifies 

such a sanction.  Id.; see Duke Power Co., 16 NRC at 1134 (“dismissal with prejudice may be 

ordered, but only to the extent that dismissal with prejudice is necessary to prevent the legal harm” 
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(emphasis added)).  “[A]llegations of substantial prejudice must not only be serious, but also 

supported by a showing, typically through affidavits or unrebutted pleadings, of sufficient weight 

and moment to cause reasonable minds to inquire further.”  Puerto Rico Elec. Power Auth., 

14 NRC at 1133-34.  The Board should reject DOE’s motion without further consideration.15

3. There is no Prejudice to Other Parties that Mandates Withdrawal with 
Prejudice 

   

 DOE’s motion makes no claim that any other parties to this proceeding will suffer 

prejudice unless a withdrawal with prejudice is ordered.16

4. There is no Prejudice to the Public Interest that Mandates Dismissal with 
Prejudice 

  It is well settled that the prospect of a 

second lawsuit or another application does not provide the requisite quantum of legal harm to 

warrant dismissal with prejudice.  Puerto Rico Elec. Power Auth., 14 NRC at 1132, 1135; 

Philadelphia Elec. Co., 14 NRC at 979; Duke Power Co., 16 NRC at 1135, citing Fed. R. Civ. P. 

41(a)(1), (2); LeCompte v. Mr. Chip Inc., 528 F.2d 601, 603 (5th Cir. 1976), citing 5 Moore’s 

Federal Practice, § 41.05 (2d ed. 1981).  Thus, dismissal with prejudice is not appropriate to relieve 

any party from further litigation of a future Yucca Mountain application. 

 Dismissal with prejudice is disfavored by the Commission due in significant part to the 

unique nature of nuclear facility siting.  The high standard for such dismissal “takes as its 

underpinning” the recognition that: 

 

                                                 
15 DOE should not be permitted to provide any such justifications or evidence in its reply.  Should DOE do so, 

Washington reserves the right to file appropriate pleadings to address DOE’s improper argument and evidence. 
16It is ordinarily an opponent of the application that seeks to impose a condition of dismissal with prejudice, in 

response to an applicant’s withdrawal motion.  Oddly, in this instance DOE asks for the sanction to be leveled against 
itself. 
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. . . the effect spent in pursuing a nuclear power plant application at the same site 
for a second time is presumptively preceded by a judgment, entitled to some 
credence, that there exists a public interest need for the plant’s power; and [] the 
number of potentially acceptable sites for a nuclear power plant are perforce 
limited: they should not be eliminated from further consideration absent good and 
sufficient reason. 

Puerto Rico Elec. Power Auth., 14 NRC at 1133 (emphasis added).  

 In the face of these considerations, DOE makes no assertion that its Yucca Mountain 

application, or Yucca Mountain itself, is “unsuitable” with respect to the applicable health, safety, 

and environmental standards adopted by the Environmental Protection Agency and this 

Commission under 40 C.F.R. Part 197 and 10 C.F.R. Part 63.  Instead, DOE states that the Board 

should defer to the Energy Secretary’s “judgment that scientific and engineering knowledge on 

issues relevant to disposition of high-level waste and spent nuclear fuel has advanced dramatically 

over the twenty years since the Yucca Mountain project was initiated.”  DOE Motion at 3.  In 

addition to not explaining how or why this mandates prejudicial dismissal, this statement does not 

address the fact that DOE submitted the instant application less than two years ago, and that the 

application can be updated to reflect advances in scientific and engineering knowledge.  DOE also 

states that the Board should defer to the Secretary’s judgment that the Yucca Mountain project is 

an “approach that has ‘not proven effective’ over several decades.”  Id. at 4.  This statement 

ignores the fact that Congress approved the Yucca Mountain repository site in 2002.  Congress’ 

approval remains in effect today.  

 DOE’s motion provides no showing of harm to the public interest that justifies dismissal 

with prejudice. 
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5. The Public Interest Weighs Against Dismissal with Prejudice 

 In contrast, the public interest weighs sharply in favor of denying DOE’s motion.  The 

siting concerns that weigh against prejudicial dismissal in NRC proceedings are amplified in the 

case of DOE’s motion.  DOE is attempting to forever preclude the resumption of an application 

compelled by the NWPA and relating to the only repository site of its kind to have been approved 

by Congress.  Given the long history of difficulties in siting a repository, Congress’ approval of the 

Yucca Mountain site (which remains in full effect), the decades of effort and billions of dollars of 

cost already invested in the Yucca Mountain project, and the lack of any ready alternatives to 

either deep geologic disposal or Yucca Mountain as a repository site, the public interest mandates 

not dismissing DOE’s application with prejudice.  See Cuomo v. United States NRC, 772 F.2d 972, 

978 (D.C. Cir. 1985) (“the public interest should be gauged [by the decrees of] Congress, the 

elected representatives of the entire nation . . .”). 

 This is particularly true when the merits of DOE’s application have not been reached and 

there is no finding that DOE’s application is deficient under applicable health, safety, and 

environmental standards.  In Duke Power Co., the licensing board concluded that a withdrawal 

even coming after most of the merits had been heard should not be conditioned with prejudice, 

since opponents of the application had not prevailed on the litigated issues.  Duke Power Co., 

16 NRC at 1134; see also, Cincinnati Gas & Elec. Co. (William H. Zimmer Nuclear Power 

Station, Unit 1), LBP-84-33, 20 NRC 765, 767-68 (1984) (denying dismissal with prejudice 

because “despite years of consideration of both the construction permit and operating license, no 

final agency decision has been rendered which disapproves these Applicants, this site, or this 

reactor”).  DOE’s motion provides no explanation of why, when no other alternative is at hand, the 

Yucca Mountain application needs to be dismissed in a manner intended to forever eliminate 



 21  
 

Yucca Mountain from future consideration as a repository.17

III. CONCLUSION 

  DOE and the opponents of DOE’s 

application are not entitled to a dismissal that has the equivalent effect of a judgment on the merits. 

 For the foregoing reasons, Washington respectfully requests that DOE’s motion to 

withdraw be denied.   

 DATED this 17th day of May, 2010. 

ROBERT M. MCKENNA 
Attorney General 
 
Signed (electronically) by Andrew A. Fitz  
ANDREW A. FITZ 
Senior Counsel 
MICHAEL L. DUNNING 
H. LEE OVERTON 
JONATHAN C. THOMPSON 
Assistant Attorneys General 
State of Washington 
Office of the Attorney General 
(360) 586-6770 

                                                 
17 In a separate action (Wash. v. Dep’t of Energy, D.C. Cir. No. 10-1082, consolidated with In re: Aiken 

County, D.C. Cir. No. 10-1050), Washington is challenging DOE’s decision to terminate the Yucca Mountain 
repository project as arbitrary and capricious under the Administrative Procedure Act.  Washington also alleges that 
DOE failed to comply with National Environmental Policy Act in reaching its decision to terminate the project, in 
addition to arguing that DOE lacks authority under the NWPA to terminate the project. 



97TH CONGRESS j HOUSE OF REPRESENTATIVES f REPT. 97-491

2d Session j Part 1

PROVIDING FOR REPOSITORIES FOR THE DISPOSAL OF HIGH-LEVEL RA-
DIOACTIVE WASTE, TRANSURANIC WASTE, AND SPENT NUCLEAR FUEL,
TO AMEND PROVISIONS OF THE ATOMIC ENERGY ACT OF 1954 RELAT-
ING TO LOW-LEVEL WASTE, TO MODIFY THE PRICE-ANDERSON PROVI-
SIONS OF THE ATOMIC ENERGY ACT OF 1954 AND CERTAIN OTHER PRO-
VISIONS PERTAINING TO FACILITY LICENSING AND SAFETY, AND FOR

OTHER PURPOSES.

April 27, 1982.-Ordered to be printed

Mr. UDALL, from the Committee on Interior and Insular Affairs,
submitted the following

REPORT

together with

ADDITIONAL VIEWS
[To accompany H.R. 3809 which on June 4, 1981, was referred jointly to the

Committees on Energy and Commerce, Interior and Insular Affairs, and Rules.]

[Including cost estimate of the Congressional Budget Office]

The Committee on Interior and Insular Affairs, to whom was re-
ferred the bill (H.R. 3809) to provide for repositories for the dispos-
al of high-level radioactive waste, transuranic waste, and spent nu-
clear fuel, to amend provisions of the Atomic Energy Act of 1954
relating to low-level waste, to modify the Price-Anderson provisions
of the Atomic Energy Act of 1954 and certain other provisions per-
taining to facility licensing and safety, and for other purposes,
having considered the same, report favorably thereon with an
amendment and recommend that the bill as amended do pass.

The amendment is as follows:
Page 1, after line 2, strike all after the enacting clause and insert

the following:

SHORT TITLE AND TABLE OF CONTENTS

SECTION 1. This Act may be cited as the "Nuclear Waste Policy Ac of 1982"

TABLE OF CONTENTS

Sec. 1. Short title and table of contents.
Sec. 2. Definitions.
Sec. 3. Separability.
Sec. 4. Territories and possessions.
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2
TITLE I-HIGH-LEVEL RADIOACTIVE WASTE AND SPENT NUCLEAR FUEL

Subtitle A-Repositories for Disposal of High-Level Radioactive Waste and Spent Nuclear Fuel

Sec. 111. Findings and purposes.
Sec. 112. Recommendation of sites for site characterization.
Sec. 113. Site characterization.
Sec. 114. Site approval and construction authorization.
Sec. 115. Review of repository site selection.
Sec. 116. Participation of States.
Sec. 117. Consultation with States and Indian tribes.
Sec. 118. Participation of Indian tribes.
Sec. 119. Judicial review of agency actions.
Sec. 120. Expedited authorizations.
Sec. 121. Certain standards and criteria.
Sec. 122. Disposal of spent nuclear fuel.
Sec. 123. Accounting of expenditures.
Sec. 124. Nuclear Waste Trust Fund.
Sec. 125. Title to material.
Sec. 126. Termination of certain provisions.

Subtitle B-Interim Storage Program

Sec. 131. Available capacity for interim storage of spent nuclear fuel.
Sec. 132. Interim at-reactor storage.
Sec. 133. Storage of spent nuclear fuel.
Sec. 134. Monitored retrievable storage.
Sec. 135. Storage of transuranic waste.
Sec. 136. Title to stored material.
Sec. 137. Accounting of expenditures.
Sec. 138. Interim Storage Trust Fund.

TITLE H-OTHER PROVISIONS RELATING TO RADIOACTIVE WASTE

Subtitle A-Use of Certain Material for Nuclear Explosive Purposes

Sec. 201. Use of special nuclear material.

Subtitle B-Alternative Means of Financing

Sec. 211. Study.

Subtitle C-Low-Level Radioactive Waste

Sec. 221. Financial arrangements for site closure.
Sec. 222. Noncommercial disposal sites.

Subtitle D-Office of Radioactive Waste Management

Sec. 231. Establishment.
Sec. 232. Report.
Sec. 233. Audit.

DEFINITIONS

SEC. 2. For purposes of this Act:
(1) The term "Administrator" means the Administrator of the Environmental

Protection Agency.
(2) The term "Commission" means the Nuclear Regulatory Commission.
(3) The term "disposal" means isolation from the biosphere with no foresee-

able intent of recovery.
(4) The term "Fund" means the Nuclear Waste Trust Fund established in sec-

tion 124.
(5) The term "Governor" means the chief executive officer of a State.
(6) The term "high-level radioactive waste" means-

(A) the highly radioactive material resulting from the reprocessing of
spent nuclear fuel, including liquid waste produced directly in reprocessing
and any solid material into which such liquid waste is made; and

(B) such other highly radioactive material, and such transuranic waste,
as the Commission designates as high-level radioactive waste following a de-
termination that such designation is necessary to protect the public health
or safety, or the environment.

(7) The term "Indian tribe" means any Indian tribe, band, nation, or other
organized group or community of Indians recognized as eligible for the services
provided to Indians by the Secretary of the Interior because of their status as
Indians, including any Alaska Native village, as defined in section 3(c) of the
Alaska Native Claims Settlement Act (43 U.S.C. 1602(c)).

(8) The term "low-level radioactive waste" means radioactive material that-
(A) is not high-level radioactive waste, spent nuclear fuel, or byproduct

material as defined in section 11 e. (2) of the Atomic Energy Act of 1954 (42
U.S.C. 2014(e)(2)); and

(B) the Commission classifies as low-level radioactive waste.
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(9) The term "Office" means the Office of Radioactive Waste Management es-

tablished in section 231.
(10) The term "repository" means any system licensed by the Commission

that is intended to be used for, or may be used for, the permanent deep geologic
disposal of high-level radioactive waste and spent nuclear fuel, whether or not

such facility is designed to permit the recovery, for a limited period during ini-

tial operation, of any materials placed in such facility. Such term includes both

surface and subsurface areas at which waste handling activities are conducted.
(11) The term "reservation" means--

(A) the Indian reservations and dependent Indian communities referred
to in clauses (a) and (b) of section 1151 of title 18, United States Code; and

(B) lands selected by Alaska Native villages or regional corporations
under the provisions of the Alaska Native Claims Settlement Act (43 U.S.C.
1601 et seq.).

(12) The term "Secretary" means the Secretary of Energy.
(13) The term "site characterization" means a program of exploration and re-

search, both in the laboratory and in the field, undertaken to establish the geo-
logic condition and the ranges of the parameters of a particular site relevant to
the location of a repository. Such term includes borings, surface excavations, ex-
cavations of exploratory shafts, limited subsurface lateral excavations and bor-
ings, and in situ testing needed to evaluate the suitability of a site for the loca-
tion of a repository, but does not include preliminary borings and geophysical
testing needed to assess whether site characterization should be undertaken.

(14) The term "spent nuclear fuel" means fuel that has been withdrawn from
a nuclear reactor following irradiation, the constituent elements of which have
not been separated by reprocessing.

(15) The term "State" means each of the several States, the District of Colum-
bia, the Commonwealth of Puerto Rico, the Virgin Islands, Guam, American
Samoa, the Northern Mariana Islands, the Trust Territory of the Pacific Is-
lands, and any other territory or possession of the United States.

(16) The term "storage" means retention of radioactive waste with the intent
to recover such waste for subsequent use, reprocessing, or disposal.

(17) The term "Storage Fund" means the Interim Storage Trust Fund estab-
lished in section 138(c).

(18) The term "transuranic waste" means material contaminated with ele-
ments that have an atomic number greater than 92, including neptunium, plu-
tonium, americium, and curium, that have a half life greater than 5 years, and
that are in such concentrations as the Commission determines is necessary to
protect the public health or safety, or the environment.

SEPARABILITY

SEC. 3. If any provision of this Act, or the application of such provision to any
person or circumstance, is held invalid, the remainder of this Act, or the application
of such provision to persons or circumstances other than those as to which it is held
invalid, shall not be affected thereby.

TERRITORIES AND POSSESSIONS

SEC. 4. Nothing in this Act shall be deemed to repeal, modify, or amend the provi-
sions of section 605 of the Act of March 12, 1980 (48 U.S.C. 1491).

TITLE I-HIGH-LEVEL RADIOACTIVE WASTE AND SPENT NUCLEAR FUEL

Subtitle A-Repositories for Disposal of High-Level Radioactive Waste and Spent
Nuclear Fuel

FINDINGS AND PURPOSES

SEC. 111. (a) FINDINGS.-The Congress finds that-
(1) radioactive waste creates potential risks and requires safe and environ-

mentally acceptable methods of disposal;
(2) a national problem has been created by the accumulation of (A) spent nu-

clear fuel from nuclear reactors; and (B) radioactive waste from (i) reprocessing
of spent nuclear fuel; (ii) activities related to medical research, diagnosis, and
treatment; and (iii) other sources;

(3) Federal efforts during the past 30 years to devise a permanent solution to
the problems of radioactive waste disposal have not been adequate;
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(4) while the Federal Government has the responsibility to provide for the
permanent disposal of high-level radioactive waste and such spent nuclear fuel
as may be disposed of in order to protect the public health and safety, the envi-
ronment, and the common defense and security, the costs of such disposal
should be the responsibility of the generators and owners of such waste and
spent fuel;

(5) the generators and owners of high-level radioactive waste and spent nucle-
ar fuel have the primary responsibility to provide for, and the responsibility to
pay the costs of, the interim storage of such waste and spent fuel until such
waste and spent fuel is accepted by the Secretary in accordance with the provi-
sions of this Act;

(6) State and public participation in the planning and development of reposi-
tories is essential in order to promote public confidence with regard to the
safety of disposal of such waste and spent fuel; and

(7) high-level radioactive waste and spent nuclear fuel have become major
issues of public concern, and appropriate precautions must be taken to ensure
that such waste and spent fuel do not adversely affect the public health and
safety and the environment for this or future generations.

(b) PURPOSES.-The purposes of this subtitle are-
(1) to establish a schedule for the siting, construction, and operation of li-

censed repositories for the disposal of high-level radioactive waste and such
spent nuclear fuel as may be disposed of that will provide a reasonable assur-
ance that the public and the environment will be adequately protected from the
hazards posed by such waste and spent fuel;

(2) to establish the Federal responsibility, and a definite Federal policy, for
the disposal of such waste and spent fuel;

(3) to define the relationship between the Federal Government and the State
governments with regard to the disposal of such waste and spent fuel; and

(4) to establish a Nuclear Waste Trust Fund, composed of payments made by
the generators and owners of such waste and spent fuel, that will ensure that
the costs of carrying out activities relating to the disposal of such waste and
spent fuel will be borne by the persons responsible for generating such waste
and spent fuel.

RECOMMENDATION OF SITES FOR SITE CHARACTERIZATION

SEC. 112. (a) GuIDENES.-Not later than 180 days after the date of the enactment
of this Act, the Secretary, following consultation with the Council on Environmental
Quality, the Administrator of the Environmental Protection Agency, the Nuclear
Regulatory Commission, and the Director of the Geological Survey, shall issue gen-
eral guidelines for the recommendation of sites for repositories. Such guidelines
shall specify detailed geologic considerations that shall be primary criteria for the
selection of sites in various geologic media. Such guidelines shall specify factors that
qualify or disqualify a site from development as a repository, including factors per-
taining to the location of valuable natural resources, proximity to populations, hy-
drogeophysics, seismic activity, and nuclear defense activities. Subject to any appli-
cable requirements of the Commission, such guidelines shall require the Secretary,
in recommending sites for a repository to be developed under this Act, to give prior-
ity to sites in media possessing geochemical characteristics that retard aqueous
transport of radionuclides. Such guidelines shall provide that any site shall be dis-
qualified from development as a repository if such site is, according to the most
recent applicable report on population and population density prepared by the
Bureau of the Census before the date such site is considered for site characterization
or construction authorization, as the case may be, located in any metropolitan sta-
tistical area, county, urbanized area, or place, having both (1) a population of not
less than 2,500 individuals; and (2) a population density of not less than 1,000 indi-
viduals per square mile. Such guidelines shall require the Secretary to consider the
various geologic media in which sites for repositories may be located and, to the
extent economically and technically practicable, to recommend sites in different geo-
logic media. The Secretary shall use guidelines established under this subsection in
considering sites for recommendation under subsection (b). The Secretary may
revise such guidelines from time to time.

(b) RECOMMENDATION BY SECRETARY TO THE PRESIDENT.-(1) Not later than one
year after the date of the enactment of this Act, and following the issuance of guide-
lines under subsection (a), the Secretary shall recommend to the President at least 3
sites in not less than 3 different geologic media that he determines suitable for site
characterization for a repository. Not later than February 1, 1985, the Secretary
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shall recommend to the President at least 2 additional sites that the Secretary de-

termines are suitable for site characterization. At least one of such additional sites

shall be in a granite geologic medium, and neither of such additional sites shall

have been under prior consideration as a repository site. Each recommendation of a

site under this subsection shall include a detailed statement of the basis for the rec-

ommendation. Upon recommending a site to the President, the Secretary shall

notify the Governor and legislature of the State in which such site is located, or the

governing body of the Indian tribe on whose reservation such site is located, as the

case may be, of the recommendation of the Secretary and the basis for such recom-
mendation.

(2) Before recommending to the President any site for site characterization, the
Secretary shall hold public hearings in the vicinity of such site to inform the resi-
dents of the area in which such site is located of the proposed recommendation and
to receive their comments. At such hearings, the Secretary shall also solicit and re-
ceive any recommendations of such residents with respect to issues that should be
addressed in the environmental assessment and site characterization plan described
in subparagraphs (A) and (B) of section 113(b)(1).

(C) PRESIDENTIAL REVIEW OF RECOMMENDED SITES.-(1) The President shall review
each site recommendation made by the Secretary under subsection (b). Not later
than 60 days after the submission by the Secretary of a recommendation for a site,
the President, in his discretion, may either approve or disapprove such site, and
shall transmit any such decision to the Secretary and to either the Governor and
legislature of the State in which such site is located, or the governing body of the
Indian tribe on whose reservation such site is located, as the case may be. If, during
such 60-day period, the President fails to approve or disapprove such site, or fails to
invoke his authority under paragraph (2) to delay his decision, such site shall be
considered to be approved, and the Secretary shall notify such Governor and legisla-
ture, or governing body of the Indian tribe, of the approval of such site by reason of
the inaction of the President.

(2) The President may delay for not more than 6 months his decision under para-
graph (1) to approve or disapprove a site upon determining that the information pro-
vided with the recommendation of the Secretary is insufficient to permit a decision
within the 60-day period referred to in paragraph (1). The President may invoke his
authority under this paragraph by submitting written notice to the Congress, within
such 60-day period, of his intent to invoke such authority. If the President invokes
such authority, but fails to approve or disapprove the site involved by the end of
such 6-month period, such site shall be considered to be approved, and the Secretary
shall notify such Governor and legislature, or governing body of the Indian tribe, of
the approval of such site by reason of the inaction of the President.

(d) CONTINUATION OF SITE SCREENING.-After the identification of sites under sub-
section (b), the Secretary may continue, as he determines necessary, to identify and
study other sites to determine their suitability for site characterization, in accord-
ance with the procedures described in this section.

(e) PRELIMINARY ACTIVITIES.-Each activity of the President or the Secretary
under this section shall be considered to be a preliminary decisionmaking activity.
No such activity shall be considered to be a major Federal action under section
102(2)(C) of the National Environmental Policy Act of 1969 (42 U.S.C. 4332(2)(C)), or
to require the preparation of any environmental impact statement under subpara-
graph (E) or (F) of section 102(2) of such Act.

SITE CHARACTERIZATION

SEC. 113. (a) IN GENERAL.-The Secretary shall carry out, in accordance with the
provisions of this section, appropriate site characterization activities at each site ap-
proved under section 112.

(b) CoMMISSION AND STATES.-(1) Before proceeding to sink shafts at any site, the
Secretary shall submit for such site to the Commission and to either the Governor
and legislature of the State in which such site is located, or the governing body of
the Indian tribe on whose reservation such site is located, as the case may be, for
their review and comment-

(A) an environmental assessment of the probable impacts of the site charac-
terization activities planned for such site and a discussion of alternative activi-
ties relating to site characterization that may be undertaken to avoid such im-
pacts;

(B) a general plan for site characterization activities to be conducted at such
site, which plan shall include-

(i) a description of such site;
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(ii) a description of such site characterization activities, including the fol-
lowing: the extent of planned excavations, plans for any onsite testing with
radioactive material, plans for any investigation activities that may affect
the capability of such site to isolate high-level radioactive waste and spent
nuclear fuel, and plans to control any adverse, safety-related impacts from
such site characterization activities;

(iii) plans for the decontaminating and decommissioning of such site, if it
is determined unsuitable for application for a construction authorization for
a repository; and

(iv) any other information required by the Commission;
(C) site specific criteria to be used to determine the suitability of such site for

the location of a repository, developed pursuant to section 112(a);
(D) a description of the possible form or packaging for the high-level radioac-

tive waste and spent nuclear fuel to be emplaced in such repository, a descrip-
tion of the relationship between such waste form or packaging and the geologic
medium of such site, and a description of the research and development activi-
ties being conducted by the Secretary that deal with such possible waste form
or packaging or such relationship; and

(E) a site specific conceptual repository design.
(2) Before proceeding to sink shafts at any site, the Secretary shall (A) make avail-

able to the public the environmental assessment and site characterization plan de-
scribed in subparagraphs (A) and (B) of paragraph (1); and (B) hold public hearings
in the vicinity of such site to inform the residents of the area in which such site is
located of such assessment and plan, and to receive their comments.

(3) During the conduct of site characterization activities at a site, the Secretary
shall report to the Commission and to either the Governor and legislature of the
State in which such site is located, or the governing body of the Indian tribe on
whose reservation such site is located, as the case may be, on the nature and extent
of such activities and the information developed from such activities.

(c) RESTRICTIONS.-(1) The Secretary may conduct at any site only such site char-
acterization activities as the Secretary considers necessary to provide the data re-
quired for evaluation of the suitability of such site, for an application to be submit-
ted to the Commission for a construction authorization for a repository at such site,
and for compliance with the National Environmental Policy Act of 1969 (42 U.S.C.
4321 et seq.).

(2) In conducting site characterization activities-
(A) the Secretary may not use radioactive materials at a site unless the Com-

mission concurs that such use is necessary to provide data for the preparation
of the required environmental reports and an application for a construction au-
thorization for a repository at such site; and

(B) if radioactive materials are used at a site-
(i) the Secretary shall use the minimum quantity necessary to achieve

the test results to determine the suitability of such site for a repository, but
in no event more than the curie equivalent of 10 metric tons of spent nu-
clear fuel; and

(ii) any radioactive material used or placed at or in such site shall be
fully retrievable.

(3)(A) The Secretary shall not continue site characterization activities at any site
if the Secretary determines (i) that such site is unsuitable for eventual development
as a licensed repository; or (ii) that such site characterization activities should be
terminated for any other reason. Following any such determination, the Secretary
shall submit a report to the Congress setting forth the reasons for such determina-
tion.

(B) If site characterization activities are terminated at a site for any reason, the
Secretary shall (i) notify the Governor and legislature of the State in which such
site is located, or the governing body of the Indian tribe on whose reservation such
site is located, as the case may be, of such termination; and (ii) remove any high-
level radioactive waste, spent nuclear fuel, or other radioactive materials at or in
such site as promptly as practicable.

(d) PRELIMINARY ACTIVITIES.-Each activity of the Secretary under this section
that is in compliance with the provisions of subsection (c) shall be considered a pre-
liminary decisionmaking activity. No such activity shall be considered to be a major
Federal action under section 102(2)(C) of the National Environmental Policy Act of
1969 (42 U.S.C. 4332(2)(C)), or to require the preparation of any environmental
impact statement under subparagraph (E) or (F) of section 102(2) of such Act.
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SITE APPROVAL AND CONSTRUCTION AUTHORIZATION

SEC. 114. (a) HEARINGS AND PRESIDENTIAL RECOMMENDATION.-
1

) The Secretary

shall hold public hearings in the vicinity of each site under consideration for recom-

mendation to the President under this paragraph as a site for the development of a

repository, for the purposes of informing the residents of the area in which such site

is located of such consideration and receiving their comments regarding the possible

recommendation of such site. If, upon completion of such hearings and completion

of site characterization activities at not less than 3 sites under section 113, the Sec-

retary decides to recommend approval of such site to the President, the Secretary

shall notify the Governor and legislature of the State in which such site is located,
or the governing body of the Indian tribe on whose reservation such site is located,
as the case may be, of such decision. No sooner than the expiration of the 30-day
period following such notification, the Secretary may submit to the President a rec-
ommendation that the President approve such site for the development of a reposi-
tory. Any such recommendation by the Secretary shall be based on the record of
information developed by the Secretary under section 113 and this section, including
the information described in subparagraph (A) through subparagraph (G). Together
with any recommendation of a site under this paragraph, the Secretary shall make
available to the public, and submit to the President, a comprehensive statement of
the basis of such recommendation, including the following:

(A) a description of the proposed repository, including preliminary engineer-
ing specifications for the facility;

(B) a description of the waste form or packaging proposed for use at such re-
pository, and an explanation of the relationship between such waste form or
packaging and the geologic medium of such site;

(C) a discussion of data, obtained in site characterization activities, relating to
the safety of such repository site;

(D) a final environmental impact statement, as required under the National
Environmental Policy Act of 1969 (42 U.S.C. 4321 et seq.), including an analysis
of the consideration given by the Secretary to not less than 3 sites identified
under section 112, together with comments made concerning such environmen-
tal impact statement by the Secretary of the Interior, the Council on Environ-
mental Quality, the Administrator, and the Commission, except that any such
environmental impact statement concerning the first repository to be developed
under this Act shall not be required to consider the need for a repository or the
alternatives to geologic disposal;

(E) preliminary comments of the Commission concerning the extent to which
the at-depth site characterization analysis and the waste form proposal for such
site seem to be sufficient for inclusion in any application to be submitted by the
Secretary for licensing of such site as a repository;

(F) the views and comments of the Governor and legislature of any State, or
the governing body of any Indian tribe, that is affected by such site, as deter-
mined by the Secretary, together with the response of the Secretary to such
views;

(G) such other information as the Secretary considers appropriate; and
(H) any impact report submitted under section 116(b)(2)(B)(i) by the State in

which such site is located, or under 118(b)(2)(B)(i) by the Indian tribe on whose
reservation such site is located, as the case may be.

(2) Not later than March 30, 1987, the President shall submit to the Congress a
recommendation of a site that the President considers qualified for application for a
construction authorization for a repository. The President shall submit with such
recommendation a copy of the report for such site prepared by the Secretary under
paragraph (1). After submission of the first such recommendation, the President
may submit to the Congress recommendations for other sites, in accordance with
the provisions of this subtitle.

(3) If approval of such first site recommendation does not take effect as a result of
a disapproval by the Governor and legislature of a State under section 116 or the
governing body of an Indian tribe under section 118, the President shall submit to
the Congress, not later than one year after the disapproval of such recommendation,
a recommendation of another site for the first repository.

(4)(A) The President may not recommend the approval of any site under this sub-
section unless the Secretary has recommended to the President under paragraph (1)
approval of such site and has submitted to the President a report for such site as
required under such paragraph.

(B) No recommendation of a site by the President under this subsection shall be
considered a major Federal action under section 102(2)(C) of the National Environ-
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mental Policy Act of 1969 (42 U.S.C. 4332(2)(C)), or be considered to require the prep-
aration of any environmental impact statement under subparagraph (E) or (F) of
section 102(2) of such Act.

(b) SUBMISSION OF APPLICATION.-If the President recommends to the Congress a
site for a repository under subsection (a) and the site designation is permitted to
take effect under section 115, the Secretary shall submit to the Commission an ap-
plication for a construction authorization for a repository at such site not later than
90 days after the date on which the recommendation of the site designation is effec-
tive under such section and shall provide to the Governor and legislature of the
State in which such site is located, or the governing body of the Indian tribe on
whose reservation such site is located, as the case may be, a copy of such applica-
tion.

(C) STATUS REPORT ON APPLICATION.-Not later than one year after the date on
which an application for a construction authorization is submitted under subsection
(b), and annually thereafter until the date on which such authorization is granted,
the Commission shall submit a report to the Congress describing the proceedings
undertaken through the date of such report with regard to such application, includ-
ing a description of-

- (1) any major unresolved safety issues, and the explanation of the Secretary
with respect to design and operation plans for resolving such issues;

(2) any matters of contention regarding such application;
(3) any Commission actions regarding the granting or denial of such authori-

zation.
(d) COMMISSION ACTON.-The Commission shall consider an application for a con-

struction authorization for all or part of a repository in accordance with the laws
applicable to such applications, except that the Commission shall issue a final deci-
sion approving or disapproving the issuance of a construction authorization for the
first such application not later than-

(1) January 1, 1989; or
(2) the expiration of 3 years after the date of the submission of such applica-

tion, except that the Commission may extend such deadline by not more than
12 months if, not less than 30 days before such deadline, the Commission com-
plies with the reporting requirements established in subsection (e)(2);

whichever occurs later.
(e) PROJECT DECISION SCHEDULE.-(1) The Secretary shall prepare and update, as

appropriate, in cooperation with all affected Federal agencies, a project decision
schedule that portrays the optimum way to attain the operation of the repository
involved, within the time periods specified in this subtitle. Such schedule shall in-
clude a description of objectives and a sequence of deadlines for all agencies re-
quired to take action, including an identification of the activities in which a delay in
the start, or completion, of such activities will cause a delay in beginning repository
operation.

(2) Any Federal agency that determines that it cannot comply with any deadline
in the project decision schedule, or fails to so comply, shall submit to the Secretary
and to the Congress a written report explaining the reason for its failure or expect-
ed failure to meet such deadline, the reason why such agency could not reach an
agreement with the Secretary, the estimated time for completion of the activity or
activities involved, the associated effect on its other deadlines in the project decision
schedule, and any recommendations it may have or actions it intends to take re-
garding any improvements in its operation or organization, or changes to its statu-
tory directives or authority, so that it will be able to mitigate the delay involved.
The Secretary, within 30 days after receiving any such report, shall file with the
Congress his response to such report, including the reasons why the Secretary could
not amend the project decision schedule to accommodate the agency involved.

(f) ENVIRONMENTAL IMPACT STATEMENT.-Any recommendation made by the Sec-
retary under this section shall be considered a major Federal action significantly
affecting the quality of the human environment for purposes of the National Envi-
ronmental Policy Act of 1969 (42 U.S.C. 4321 et seq.). A final environmental impact
statement prepared by the Secretary under such Act shall accompany any recom-
mendation to the President to approve a site for a repository. With respect to the
requirements imposed by the National Environmental Policy Act of 1969 (42 U.S.C.
4321 et seq.), compliance with the procedures and requirements of this Act shall be
deemed adequate consideration of the need for a repository, the time of the initial
availability of a repository, and all alternatives to a repository for the isolation of
spent nuclear fuel and high-level radioactive waste. The Secretary shall consider as
alternate sites for the first repository not less than 3 sites recommended by the Sec-
retary under section 112 and approved by the President for site characterization
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under such section. Any environmental impact statement prepared in connection

with a repository proposed to be constructed by the Secretary under this subtitle

shall, to the extent practicable, be adopted by the Commission in connection with

the issuance by the Commission of a construction authorization for such repository.

In any such statement prepared with respect to the first repository to be construct-

ed under this subtitle, the Commission shall not consider the need for a repository

or nongeologic alternatives to the site of such repository.

REVIEW OF REPOSITORY SITE SELECTION

SEC. 115. (a) IN GENERAL.-The designation of a site as suitable for application for

a construction authorization for a repository shall be effective at the end of the 60-
day period beginning on the date that the President recommends such site to the
Congress under section 114, unless the Governor and legislature of the State in

which such site is located, or the governing body of an Indian tribe on whose reser-
vation such site is located, as the case may be, has submitted to the Congress a
notice of disapproval under section 116 or 118. If any such notice of disapproval has

been submitted, the designation of such site shall not be effective except as provided
under subsection (b).

(b) CONGRESSIONAL REVIEW OF SITES.-(1) If any notice of disapproval of a reposi-
tory site designation has been submitted to the Congress under section 116 or 118
after a recommendation for approval of such site has been made by the President
under section 114, such site shall be disapproved unless, during the first period of 90
calendar days of continuous session of the Congress after the date of the receipt by
the Congress of such notice of disapproval, the Congress passes a resolution in ac-
cordance with this subsection approving such site, and such resolution thereafter be-
comes law. For purposes of this subsection, the term "resolution" means a joint res-
olution of either House of the Congress the matter after the resolving clause of
which is as follows: "That there hereby is approved the site at for a re-
pository, with respect to which a notice of disapproval was submitted by
on .". The first blank space in such resolution shall be filled with the geo-
graphic location of the proposed repository site involved; the second blank space in
such resolution shall be filled with the designation of the State Governor and legis-
lature, or Indian tribe governing body, submitting such notice of disapproval; and
the last blank space in such resolution shall be filled with the date of such submis-
sion.

(2) The provisions of paragraphs (3) through (7) of this subsection are enacted by
the Congress-

(A) as an exercise of the rulemaking power of the Senate and the House of
Representatives, respectively, and as such are deemed a part of the rules of
each such House, respectively, but applicable only with respect to the procedure
to be followed in the case of any resolution subject to this subsection; and such
provisions supersede other rules only to the extent that they are inconsistent
with such other rules; and

(B) with full recognition of the constitutional right of either House to change
the rules (so far as relating to the procedure of such House) at any time, in the
same manner and to the same extent as in the case of any other rule of such
House.

(3) Upon introduction, any resolution with respect to any site designation shall
immediately be referred to the appropriate committee or committees (and all resolu-
tions with respect to the same site designation shall be referred to the same commit-
tee or committees) by the President of the Senate or the Speaker of the House of
Representatives, as the case may be.

(4XA) If any committee to which a resolution with respect to a site designation
has been referred has not reported it at the end of 60 calendar days after its refer-
ral, it shall be in order to move either to discharge such committee from further
consideration of such resolution or to discharge such committee from furthhr consid-
eration of any other resolution with respect to such site designation that has been
referred to such committee.

(B) A motion to discharge a committee from consideration of a resolution with re-
spect to a site designation may be made only by an individual favoring such resolu-
tion and shall be highly privileged (except that it may not be made after such com-
mittee has reported a resolution with respect to the same site designation). Debate
on such motion shall be limited to not more than one hour, to be divided equally
between those favoring and those opposing such resolution. An amendment to such
motion shall not be in order, and it shall not be in order to move to reconsider the
vote by which such motion was agreed to or disagreed to.
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(C) If a motion to discharge any committee is agreed to or disagreed to, such
motion may not be renewed, nor may another motion to discharge such committee
be made with respect to any other resolution with respect to the same site designa-
tion.

(5)(A) When all committees to which a resolution has been referred have reported
such resolution, or have been discharged from further consideration of such resolu-
tion, it shall be at any time thereafter in order (even though a previous motion to
the same effect has been disagreed to) to move to proceed to the consideration of
such resolution. Such motion shall be highly privileged and shall not be debatable.
An amendment to such motion shall not be in order, and it shall not be in order to
move to reconsider the vote by which such motion was agreed to or disagreed to.

(B) Debate on a resolution shall be limited to not more than 5 hours, which shall
be divided equally between those favoring and those opposing such resolution. A
motion to further limit debate shall not be debatable. An amendment to, or motion
to recommit, such resolution shall not be in order, and it shall not be in order to
move to reconsider the vote by which such resolution was agreed to or disagreed to.

(6)(A) Motions to postpone made with respect to the discharge from committee or
the consideration of a resolution, and motions to proceed to the consideration of
other business, shall be decided without debate.

(B) Appeals from the decision of the Chair relating to the application of the rules
of the Senate or the House of Representatives, as the case may be, to the procedure
relating to a resolution shall be decided without debate.

(7) If one House of the Congress receives from the other House a resolution re-
specting a site for a repository, then the following procedure applies:

(A) The resolution of the other House with respect to such site shall not be
referred to a committee.

(B) With respect to the resolution of the first House with respect to such
site-

(i) the procedure with respect to that or other resolutions of such House
with respect to such site shall be the same as if no resolution from the
other House with respect to such site had been received; but

(ii) on any vote on final passage of a resolution of the first House with
respect to such site a resolution from the other House with respect to such
site where the text is identical shall be automatically substituted for the
resolution of the first House.

(c) COMPUTATION OF DAYS.-For purposes of subsection (b)-
(1) continuity of session of Congress is broken only by an adjournment sine

die; and
(2) the days on which either House is not in session because of an adjourn-

ment of more than 3 days to a day certain are excluded in the computation of
the 90-day period referred to in subsection (b)(1) and the 60-day period referred
to in subsection (b)(4)(A).

(d) INFORMATION PROVIDED TO CONGRESS.-In considering any notice of disapproval
submitted to the Congress under section 116 or 118, the Congress may obtain any
comments of the Commission with respect to such notice of disapproval. The provi-
sion of such comments by the Commission shall not be construed as binding the
Commission with respect to any licensing or authorization action concerning the re-
pository involved.

PARTICIPATION OF STATES

SEC. 116. (a) STATE PARTICIPATION IN REPOSITORY LICENSING DECIsIONS.-(1 Unless
otherwise provided by State law, the Governor and the legislature of each State
shall have authority to jointly submit a notice of disapproval to the Congress under
paragraph (2). In any case in which State law provides for submission of any such
notice of disapproval by any other person or entity, any reference in this subtitle to
the Governor and legislature of such State shall be considered to refer instead to
such other person or entity.

(2) Upon the submission by the President to the Congress of a recommendation of
a site for a repository, the Governor and legislature of the State in which such site
is located may disapprove the site designation and submit to the Congress a notice
of such disapproval. Such Governor and legislature may submit such a notice of dis-
approval to the Congress not later than the 60 days after the date that the Presi-
dent recommends such site to the Congress under section 114. A notice of disapprov-
al shall be considered to be submitted to the Congress on the date of the transmittal
of such notice of disapproval to the Speaker of the House and the President pro tem-
pore of the Senate. Such notice of disapproval shall be accompanied by a statement
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of reasons explaining why such Governor and legislature disapproved the recom-

mended repository site involved.
(3) The authority of the Governor and legislature of each State under this subsec-

tion shall not be applicable with respect to any site located on a reservation.

(b) FINANCIAL AssISTANCE.-(1)(A) The Secretary shall make grants to each State

in which a site for a repository is approved under section 112(c). Such grants may be

made to each such State only for purposes of enabling such State-
(i) to review activities taken under this subtitle with respect to such site for

purposes of determining any potential economic, social, public health and

safety, and environmental impacts of such repository on the State and its resi-
dents;

(ii) to develop a request for impact assistance under paragraph (2);
(iii) to engage in any monitoring, testing, evaluation, or other research activi-

ties, with respect to site characterization programs with regard to such site;
(iv) to provide information to its residents regarding any activities of such

State, the Secretary, or the Commission with respect to such site; and
(v) to request information from, and make comments and recommendations

to, the Secretary regarding any activities taken under this subtitle with respect
to such site.

(B)(i) The amount of funds provided to any State under this paragraph in any
fiscal year may not exceed 75 percent of the costs incurred by such State with re-
spect to the activities described in clauses (i) through (v) of subparagraph (A). Any
salary or travel expense that would ordinarily be incurred by such State, or by any
political subdivision of such State, may not be considered eligible for funding under
this paragraph.

(ii) Each State receiving a grant under this paragraph shall use, with respect to
each fiscal year, not less than $100,000 of such grant for the activity described in
subparagraph (A)(iv).

(2)(A) The Secretary shall provide financial and technical assistance to any State
requesting such assistance in which there is a site with respect to which the Com-
mission has authorized construction of a repository. Such assistance shall be de-
signed to mitigate the impact on such State of the development of such repository.
Such assistance shall be provided to such State as soon as practicable following
granting by the Commission of a construction authorization for such repository and
following the completion of judicial review of any action seeking to prohibit such
construction.

(B)(i) Any State desiring assistance under this paragraph shall prepare and
submit to the Secretary a report on any economic, social, public health and safety,
and environmental impacts that are likely as a result of the development of a re-
pository at a site in such State. Such report shall be submitted to the Secretary fol-
lowing the completion of site characterization activities at such site and before the
recommendation of such site to the President by the Secretary for application for a
construction authorization for a repository.

(ii) The Secretary shall submit any request of a State for impact assistance under
this paragraph to the President and the Congress, together with the impact report
prepared by such State under clause (i) and an estimate prepared by the Secretary
with respect to the total cost of implementing the impact assistance plan of such
State.

(3) The Secretary shall grant to each State in which a site for a repository is ap-
proved under section 112(c) an amount each fiscal year equal to the amount such
State would receive were it authorized to tax site characterization activities at such
site, and the development and operation of such repository, as such State taxes the
other industrial activities occurring within such State. Such grants shall continue
until such time as all such activities, development, and operation are terminated at
such site.

(4)(A) A State may not receive any grant under paragraph (1) after the expiration
of the one-year period following-

(i) the date on which the Secretary notifies the Governor and legislature of
the State involved of the termination of site characterization activities at the
site involved in such State;

(ii) the date on which the site in such State is disapproved under section 115;
or

(iii) the date on which the Commission disapproves an application for a con-
struction authorization for a repository at such site;

whichever occurs first, unless there is another site in the State approved under sec-
tion 112(c) with respect to which the actions described in clauses (i), (ii), and (iii)
'have not been taken.
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(B) At the end of the one-year period beginning on the effective date of any oper-
ating license for a repository in a State, no Federal funds shall be made available to
such State under paragraph (1) or (2), except for-

(i) such funds as may be necessary to support State activities related to any
other repository located in, or proposed to be located in, such State, and for
which an operating license has not been in effect for more than one year; and

(ii) such funds as may be necessary to support State activities pursuant to
agreements or contracts for impact assistance entered into, under paragraph (2),
by such State with the Secretary before the end of such one-year period.

(5) Financial assistance authorized in this subsection shall be made out of
amounts held in the Nuclear Waste Trust Fund established in section 124.

(c) ADDITIONAL NOTIFICATION AND CONSULTATION.-Whenever the Secretary is re-
quired under any provision of this Act to notify or consult with the governing body
of an Indian tribe on whose reservation a site is located, the Secretary shall also
notify or consult with, as the case may be, the Governor of the State in which such
reservation is located.

CONSULTATION WITH STATES AND INDIAN TRIBES

SEC. 117. (a) PROVISION OF INFORMATION.-The Secretary, the Commission, and
other agencies involved in the construction, operation, or regulation of any aspect of
a repository in a State shall provide to the Governor and legislature of such State,
and to the governing body of any Indian tribe affected, timely and complete infor-
mation regarding determinations or plans made with respect to the siting, develop-
ment, design, construction, operation, or regulation of such repository.

(b) CONSULTATION AND COOPERATION.-In performing any study of an area within
a State for the purpose of determining the suitability of such area for a repository,
and in subsequently developing and loading any repository within such State, the
Secretary shall consult and cooperate with the Governor and legislature of such
State and the governing body of any affected Indian tribe in an effort to resolve the
concerns of such State and any affected Indian tribe regarding the public health
and safety, environmental, and economic impacts of any such repository. In carry-
ing out his duties under this subtitle, the Secretary shall take such concerns into
account to the maximum extent feasible.

(C) WRITrEN AGREEMENT.-As soon as possible after notifying a State of his deci-
sion to study an area within such State as a possible repository site, the Secretary
shall seek to enter into a written agreement with such State and, where appropri-
ate, a separate agreement with the governing body of any affected Indian tribe, set-
ting forth the procedures under which the requirements of subsections (a) and (b)
shall be carried out. Such written agreement shall specify procedures-

(1) by which such State or governing body of an Indian tribe, as the case may
be, may study, determine, comment on, and make recommendations with
regard to the possible public health and safety, environmental, and economic
impacts of any such repository;

(2) by which the Secretary may consider and respond to comments and recom-
mendations made by such State or governing body of an Indian tribe, including
the period in which the Secretary may so respond;

(3) by which the Secretary and such State or governing body of an Indian
tribe may review or modify the agreement periodically;

(4) by which such State or governing body of an Indian tribe is to submit an
impact report and request for impact assistance under section 116(b) or section
118(b), as the case may be; and

(5) for public notification of the procedures specified under paragraphs (1)
through (4).

PARTICIPATION OF INDIAN TRIBES

SEC. 118. (a) PARTICIPATION OF INDIAN TRIBES IN REPOSITORY LICENSING DECI-
SIONS.-Upon the submission by the President to the Congress of a recommendation
of a site for a repository located on the reservation of an Indian tribe, the governing
body of such Indian tribe may disapprove the site designation and submit to the
Congress a notice of such disapproval. The governing body of such Indian tribe may
submit such a notice of disapproval to the Congress not later than the 60 days after
the date that the President recommends such site to the Congress under section 114.
A notice of disapproval shall be considered to be submitted to the Congress on the
date of the transmittal of such notice of disapproval to the Speaker of the House
and the President pro tempore of the Senate. Such notice of disapproval shall be
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accompanied by a statement of reasons explaining why such governing body of such

Indian tribe disapproved the recommended repository site involved.
(b) FINANCIAL AssISTANCE.-(1)(A) The Secretary shall make grants to each Indian

tribe on whose reservation a site for a repository is approved under section 112(c).

Such grants may be made to each such Indian tribe only for purposes of enabling

such Indian tribe-
(i) to review activities taken under this subtitle with respect to such site for

purposes of determining any potential economic, social, public health and

safety, and environmental impacts of such repository on the reservation and its
residents;

(ii) to develop a request for impact assistance under paragraph (2);
(iii) to engage in any monitoring, testing, evaluation, or other research activi-

ties, with respect to site characterization programs with regard to such site;
(iv) to provide information to the residents of its reservation regarding any

activities of such Indian tribe, the Secretary, or the Commission with respect to
such site; and

(v) to request information from, and make comments and recommendations
to, the Secretary regarding any activities taken under this subtitle with respect
to such site.

(B)(i) The amount of funds provided to any Indian tribe under this paragraph in
any fiscal year may not exceed 100 percent of the costs incurred by such Indian
tribe with respect to the activities described in clauses (i) through (v) of subpara-
graph (A). Any salary or travel expense that would ordinarily be incurred by such
Indian tribe may not be considered eligible for funding under this paragraph.

(ii) Each Indian tribe receiving a grant under this paragraph shall use, with re-
spect to each fiscal year, not less than $100,000 of such grant for the activity de-
scribed in subparagraph (A)(iv).

(2XA) The Secretary shall provide financial and technical assistance to any Indian
tribe requesting such assistance and on whose reservation there is a site with re-
spect to which the Commission has authorized construction of a repository. Such as-
sistance shall be designed to mitigate the impact on such Indian tribe of the devel-
opment of such repository. Such assistance shall be provided to such Indian tribe as
soon as practicable following granting by the Commission of a construction authori-
zation for such repository and following the completion of judicial review of any
action seeking to prohibit such construction.

(B)(i) Any Indian tribe desiring assistance under this paragraph shall prepare and
submit to the Secretary a report on any economic, social, public health and safety,
and environmental impacts that are likely as a result of the development of a re-
pository at a site on the reservation of such Indian tribe. Such report shall be sub-
mitted to the Secretary following the completion of site characterization activities at
such site and before the recommendation of such site to the President by the Secre-
tary for application for a construction authorization for a repository.

(ii) The Secretary shall submit any request of an Indian tribe for impact assist-
ance under this paragraph to the President and the Congress, together with the
impact report prepared by such Indian tribe under clause i) and an estimate pre-
pared by the Secretary with respect to the total cost of implementing the impact
assistance plan of such Indian tribe.

(3) The Secretary shall grant to each Indian tribe on whose reservation a site for a
repository is approved under section 112(c) an amount each fiscal year equal to the
amount such Indian tribe would receive were it authorized to tax site characteriza-
tion activities at such site, and the development and operation of such repository, as
such Indian tribe taxes the other industrial activities occurring on such reservation.
Such grants shall continue until such time as all such activities, development, and
operation are terminated at such site.

(4)(A) An Indian tribe may not receive any grant under paragraph (1) after the
expiration of the one-year period following-

(i) the date on which the Secretary notifies such Indian tribe of the termina-
tion of site characterization activities at the site involved on the reservation of
such Indian tribe;

(ii) the date on which such site is disapproved under section 115; or
(iii) the date on which the Commission disapproves an application for a con-

struction authorization for a repository at such site;
whichever occurs first, unless there is another site on the reservation of such Indian
tribe that is approved under section 112(c) and with respect to which the actions
described in clauses (i), (ii), and (iii) have not been taken.

(B) At the end of the one-year period beginning on the effective date of any oper-
ating license for a repository at a site on the reservation of an Indian tribe, no Fed-
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eral funds shall be made available under paragraph (1) or (2) to such Indian tribe,
except for-

(i) such funds as may be necessary to support activities of such Indian tribe
related to any other repository located on, or proposed to be located on, such
reservation, and for which an operating license has not been in effect for more
than one year; and

(ii) such funds as may be necessary to support activities of such Indian tribe
pursuant to agreements or contracts for impact assistance entered into, under
paragraph (2), by such Indian tribe with the Secretary before the end of such
one-year period.

(5) Financial assistance authorized in this subsection shall be made out of
amounts held in the Nuclear Waste Trust Fund established in section 124.

JUDICIAL REVIEW OF AGENCY ACTIONS

SEC. 119. (a) UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA.-
Except for review in the Supreme Court of the United States, the United States
Court of Appeals for the District of Columbia, acting as a special court, shall have
original and exclusive jurisdiction over any civil action-

(1) for review of any final decision or action of the Secretary, the President, or
the Commission under this subtitle;

(2) alleging the failure of the Secretary, the President, or the Commission to
make any decision, or take any action, required under this subtitle;

(3) challenging the constitutionality of any decision made, or action taken,
under any provision of this subtitle; or

(4) for review of any environmental impact statement prepared pursuant to
the National Environmental Policy Act with respect to any action under this
subtitle, or alleging a failure to prepare such statement with respect to any
such action.

(b) EXPEDITED DETERMINATION.-The United States Court of Appeals for the Dis-
trict of Columbia shall exercise its powers in such manner as to expedite the deter-
mination of cases over which it has jurisdiction under this section.

(c) DEADLINE FOR COMMENCING AcTIoN.-A civil action for judicial review de-
scribed under subsection (a) may be brought not later than the 180th day after the
date of the decision or action or failure to act involved, as the case may be, except
that if a party shows that he did not know of the decision or action complained of
(or of the failure to act), and that a reasonable person acting under the circum-
stances would not have known, such party may bring a civil action not later than
the 180th day after the date such party acquired actual or constructive knowledge
of such decision, action, or failure to act.

EXPEDITED AUTHORIZATIONS

SEC. 120. (a) ISSUANCE OF AUTHORIZATIONS.-To the extent that the taking of any
action related to the site characterization of a site or the construction or initial op-
eration of a repository under this subtitle requires a certificate, right-of-way, permit,
lease, or other authorization from a Federal officer or agency, such officer or agency
shall issue or grant any such authorization at the earliest practicable date, to the
extent permitted by the applicable provisions of law administered by such officer or
agency. All actions of a Federal officer or agency with respect to consideration of
applications or requests for the issuance or grant of any such authorization shall be
expedited, and any such application or request shall take precedence over any simi-
lar applications or requests not related to such repositories.

(b) TERMS OF AUTHORIZATIONS.-Any authorization issued or granted under sub-
section (a) shall include such terms and conditions as may be required by law, and
may include terms and conditions permitted by law.

CERTAIN STANDARDS AND CRITERIA

SEC. 121. (a) ENVIRONMENTAL PROTECTION AGENCY STANDARDS.-Not later than
one year after the date of the enactment of this Act, the Administrator, pursuant to
authority under other provisions of law, shall, by rule, promulgate generally appli-
cable standards for protection of the general environment from radioactive material
in repositories.

(b) COMMISSION REQUIREMENTS AND CRITERIA.-(1)(A) The Commission, pursuant to
authority under other provisions of law, shall, by rule, promulgate technical re-
quirements and criteria that it will apply, under the Atomic Energy Act of 1954 (42
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U.S.C. 2011 et seq.) and the Energy Reorganization Act of 1974 (42 U.S.C. 5801 et

seq.), in approving or disapproving-
(i) applications for authorization to construct repositories;
(ii) applications for licenses to receive and possess spent nuclear fuel and

high-level radioactive waste in such repositories; and
(iii) applications for authorization for closure and decommissioning of such re-

positories.
(B) Such requirements and criteria shall not be inconsistent with any comparable

standards promulgated by the Administrator under subsection (a).
(2) For purposes of this Act, nothing in this section shall be construed to prohibit

the Commission from promulgating requirements and criteria under paragraph (1)

before the Administrator promulgates standards under subsection (a). If the Admin-
istrator promulgates standards under subsection (a) after requirements and criteria
are promulgated by the Commission under paragraph (1), such requirements and
criteria shall be revised by the Commission if necessary to comply with paragraph
(1)).

(c) ENVIRONMENTAL IMPACT STATEMENT.-The promulgation of standards or crite-
ria in accordance with the provisions of this section shall not be considered a major
Federal action under section 102(2)(C) of the National Environmental Policy Act of
1969 (42 U.S.C. 4332(2)(C)), or be considered to require the preparation of any envi-
ronmental impact statement under subparagraph (E) or (F) of section 102(2) of such
Act.

DISPOSAL OF SPENT NUCLEAR FUEL

SEC. 122. Notwithstanding any other provision of this subtitle, any repository con-
structed on a site approved under this subtitle shall be designed and constructed to
permit the retrieval of any spent nuclear fuel placed in such repository, during an
appropriate period of operation of the facility, for any reason pertaining to the
public health or safety, or the environment, or for the purpose of permitting the
recovery of the economically valuable contents of such spent fuel. The Secretary
shall specify the appropriate period of retrievability with respect to any repository
at the time of design of such repository, and such aspect of such repository shall be
subject to approval or disapproval by the Commission as part of the construction
authorization process under subsection (b) through subsection (d) of section 114.

ACCOUNTING OF EXPENDITURES

SEC. 123. The Secretary shall maintain adequate records of all expenditures made
under this subtitle, which, together with expenditures made by the United States
under other laws in connection with the management and disposal of high-level ra-
dioactive waste and spent nuclear fuel, shall provide the basis for any fees to be
assessed as described under section 124.

NUCLEAR WASTE TRUST FUND

SEC. 124. (a) CONTRACTS.-(1) In the performance of his functions under this Act,
the Secretary is authorized to enter into contracts with any person who generates or
holds title to high-level radioactive waste or spent nuclear fuel for the disposal of
such waste or spent fuel. Such contracts shall provide for payment to the Secretary
of a fee sufficient to offset expenditures described in subsection (d).

(2) The Secretary shall undertake a study and, not later than 180 days after the
date of the enactment of this Act, submit to the Congress a report, establishing pay-
ment charges per unit of spent nuclear fuel or high-level radioactive waste, deter-
mined pursuant to paragraph (3), which shall be calculated on an annual basis, com-
mencing July 30, 1983. Such payment charges and the calculation thereof shall be
published in the Federal Register, and shall become effective not less than 30 days
after publication. Each payment charge published in the Federal Register under
this paragraph shall remain effective for a period of 12 months from the effective
date as the charge for the costs of disposal or deposit of any spent nuclear fuel or
high-level radioactive waste. The report of the Secretary shall specify the method
and manner of collection (including the rates and manner of payment), an estimate
of the total payments necessary to cover the full amount of such costs, and any leg-
islative recommendations determined by the Secretary to be appropriate.

(3) The Secretary shall require each person entering into a contract for disposal
under this section to make payments at such levels as will ensure that such person
will be required to pay a ratable portion of the costs of radioactive waste disposal
activities under this subtitle, including the activities described in paragraphs (1)
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through (5) of subsection (d). The Secretary shall also require any other person de-
siring to dispose of high-level radioactive waste or spent nuclear fuel in a repository
developed under this Act to pay a ratable portion of such costs. Payment schedules
for such ratable portions shall be determined as follows:

(A) with respect to fuel assemblies placed into reactors after July 30, 1983, the
Secretary shall establish a fee schedule requiring full predisposal payment to be
made in equitable installments over the time that such fuel assembly is in the
reactor core;

(B) with respect to fuel assemblies placed into reactors before July 30, 1983,
the Secretary shall establish an equitable schedule of payments to be made over
a 10-year period commencing July 30, 1983;

(C) with respect to high-level radioactive waste, the Secretary shall establish
an equitable fee schedule requiring payments to be made over a 10-year period
commencing at the time the generator or owner of such waste has entered into
a contract with the Secretary under this section; and

(D) with respect to high-level radioactive waste or spent nuclear fuel de-
scribed in subsection (b)(2), or any other high-level radioactive waste or spent
nuclear fuel to be disposed of in a repository for which no contracts are entered
into under this section, the Secretary shall establish a fee schedule providing
for full payment of the appropriate ratable portion prior to disposal of such
waste or spent fuel.

(4) Contracts entered into under this section shall provide that-
(A) following commencement of operation of a repository, the Secretary shall

take title to the high-level radioactive waste or spent nuclear fuel involved as
expeditiously as practicable upon the request of the generator or owner of such
waste or spent fuel; and

(B) in return for the payment of fees established by this section, the Secre-
tary, beginning not later than January 1998, will dispose of the high-level radio-
active waste or civilian spent nuclear fuel involved as provided in this subtitle.

(5) The Secretary shall establish in writing criteria setting forth the terms and
conditions under which such disposal services shall be made available.

(6) The Secretary shall commence collection of fees under contracts entered into
under this section as soon as is practicable.

(b) ADVANCE CONTRACTING REQUIREMENT.-(1)(A) The Commission shall not issue
or renew a license to any person to use a utilization or production facility under the
authority of section 53, 103, or 104 of the Atomic Energy Act of 1954 (42 U.S.C. 2071,
2133, 2134) unless-

(i) such person has entered into a contract with the Secretary under this sec-
tion; or

(ii) the Secretary affirms in writing that such person is actively and in good
faith negotiating with the Secretary for a contract under this section.

(B) The Commission, as it deems necessary or appropriate, may require as a pre-
condition to the issuance or renewal of a license under section 53, 103, or 104 of the
Atomic Energy Act of 1954 (42 U.S.C. 2071, 2133, 2134) that the applicant for such
license shall have entered into an agreement with the Secretary for the disposal of
high-level radioactive waste and spent nuclear fuel that may result from the use of
such license.

(2) Except as provided in paragraph (1), no spent nuclear fuel or high-level radio-
active waste generated or owned by any person (other than a department of the
United States referred to in section 101 or 102 of title 5, United States Code) may be
disposed of by the Secretary in any repository constructed under this Act unless the
generator or owner of such spent fuel or waste has entered into a contract with the

ecretary under this section by not later than-
(A) June 30, 1983; or
(B) the date on which the generator or owner commences generation of, or

takes title to, such spent fuel or waste;
whichever occurs later.

(3) The rights and duties of a contract entered into under this section may be as-
signable with transfer of title to the spent nuclear fuel or high-level radioactive
waste involved.

(4) No spent nuclear fuel or high-level radioactive waste generated or owned by
any department of the United States referred to in section 101 or 102 of title 5,
United States Code (other than the Department of Energy) may be disposed of by
the Secretary in any repository constructed under this Act unless such department
transfers to the Secretary amounts equivalent to the fees that would be paid to the
Secretary under the contracts referred to in this section if such waste or spent fuel
were generated by any other person.
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(c) ESTABLISHMENT OF NUCLEAR WASTE TRUST FUND.-There hereby is established
in the Treasury of the United States a separate trust fund, to be known as the Nu-

clear Waste Trust Fund. The Fund shall consist of-
(1) all receipts, proceeds, and recoveries realized by the Secretary under sub-

sections (a) and (e), which shall be deposited in the Fund immediately upon
their realization;

(2) any appropriations made by the Congress to the Fund; and
(3) any unexpended balances available on the date of the enactment of this

Act for functions or activities necessary or incident to the disposal of high-level
radioactive waste or civilian spent nuclear fuel, which shall automatically be
transferred to the Fund on such date.

(d) USE OF FUND.-The Secretary may make expenditures from the Fund, subject

to subsection (e), only for purposes of radioactive waste disposal activities under this
subtitle, including-

(1) the identification, development, licensing, construction, operation, decom-
missioning, and post-decommissioning maintenance and monitoring of any re-
pository constructed under this subtitle;

(2) the administrative cost of the radioactive waste disposal program;
(3) any costs that may be incurred by the Secretary in connection with the

treating or packaging of spent nuclear fuel or high-level radioactive waste to be
disposed of in a repository;

(4) the costs associated with acquisition, design, modification, replacement, op-
eration, and construction of facilities at a repository site and necessary or inci-
dent to such repository; and

(5) the provision of assistance to States and Indian tribes under sections 116
and 118.

No amount may be expended by the Secretary under this subtitle for the construc-
tion or expansion of any facility unless such construction or expansion is expressly
authorized by this or subsequent legislation. The Secretary hereby is authorized to
construct at least one repository.

(e) ADMINISTRATION OF FUND.-(1) The Secretary of the Treasury shall hold the
Fund and, after consultation with the Secretary, annually report to the Congress on
the financial condition and operations of the Fund during the preceding fiscal year.

(2) The Secretary shall submit the budget of the Fund to the Office of Manage-
ment and Budget triennially along with the budget of the Department of Energy
submitted at such time in accordance with the Budget and Accounting Act, 1921 (31
U.S.C. 1 et seq.). The budget of the Fund shall consist of the estimates made by the
Secretary of expenditures from the Fund and other relevant financial matters for
the 3 succeeding fiscal years, and shall be included in the Budget of the United
States Government as submitted by the Secretary. The Secretary may make expend-
itures, subject to appropriations which shall remain available until expended. Ap-
propriations shall be subject to triennial authorization.

(3) If the Secretary determines that the Fund contains at any time amounts in
excess of current needs, the Secretary may request the Secretary of the Treasury to
invest such amounts, or any portion of such amounts as the Secretary determines to
be appropriate, in obligations of the United States-

(A) having maturities determined by the Secretary of the Treasury to be ap-
propriate to the needs of the Fund; and

(B) bearing interest at rates determined to be appropriate by the Secretary of
the Treasury, taking into consideration the current average market yield on
outstanding marketable obligations of the United States with remaining periods
to maturity comparable to the maturities of such investments, except that the
interest rate on such investments shall not exceed the average interest rate ap-
plicable to existing borrowings.

(4) Receipts, proceeds, and recoveries realized by the Secretary under this section,
and expenditures of amounts from the Fund, shall be exempt from annual ,ppor-
tionment under the provisions of section 3679 of the Revised Statutes (31 U.S.C.
665).

(5) If at any time the moneys available in the Fund are insufficient to enable the
Secretary to discharge his responsibilities under this subtitle, the Secretary shall
issue to the Secretary of the Treasury obligations in forms and denominations, bear-
ing maturities, and subject to terms and conditions, as may be agreed to by the Sec-
retary and the Secretary of the Treasury. The total obligations shall not exceed
amounts provided in appropriation Acts. Redemption of the notes or obligations
shall be made by the Secretary from moneys available in the Fund. The obligations
shall bear interest at a rate determined by the Secretary of the Treasury, which
shall be not less than a rate determined by taking into consideration the average
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market yield on outstanding marketable obligations of the United States of compa-
rable maturities during the month preceding the issuance of the obligations. The
Secretary of the Treasury shall purchase any issued obligations and for that pur-
pose he is authorized to use as a public debt transaction the proceeds from the sale
of any securities issued under the Second Liberty Bond Act (31 U.S.C. 752 et seq.)
and the purpose for which securities may be issued under such Act are extended to
include any purchase of the obligations. The Secretary of the Treasury may at any
time sell any of the obligations acquired by him under this paragraph. All redemp-
tions, purchases, and sales by the Secretary of the Treasury of the notes of other
obligations shall be treated as public debt transactions of the United States.

(6) Any appropriations made available to the Fund for any purpose described in
subsection (d) shall be repaid into the general fund of the Treasury, together with
interest from the date of availability of the appropriations until the date of repay-
ment. The interest shall be paid on the cumulative amount of appropriations availa-
ble to the account, less the average undisbursed cash balance in the account during
the year. The rate of interest shall be determined by the Secretary of the Treasury
taking into consideration the average market yield during the month preceding
each fiscal year on outstanding marketable obligations of the United States of com-
parable maturity. Interest payments may be deferred with the approval of the Sec-
retary of the Treasury, but any interest payments so deferred shall themselves bear
interest.

TITLE TO MATERIAL

SEC. 125. Delivery, and acceptance by the Secretary, of any high-level radioactive
waste or spent nuclear fuel at a repository constructed under this subtitle shall con-
stitute a transfer to the Secretary of title to such waste or spent fuel.

TERMINATION OF CERTAIN PROVISIONS

SEC. 126. Sections 119 and 120 shall cease to have effect at such time as the Secre-
tary commences licensed operation of at least one repository.

Subtitle B-Interim Storage Program

AVAILABLE CAPACITY FOR INTERIM STORAGE OF SPENT NUCLEAR FUEL

SEC. 131. The Secretary, the Commission, and other authorized Federal officials
shall each take such actions as such official considers necessary to encourage and
expedite the use of available storage at the site of each civilian nuclear power reac-
tor consistent with-

(1) the protection of the public health and safety, and the environment;
(2) economic considerations;
(3) continued operation of such reactor; and
(4) any applicable provisions of law.

INTERIM AT-REACTOR STORAGE

SEC. 132. (a) COMMERCIALIZATION PROGRAM.-The Secretary, in consultation with
the Commission, shall establish a commercialization program to assist and encour-
age the development by the private sector of alternate technologies for the storage
of civilian spent nuclear fuel at the sites of civilian nuclear power reactors, with the
objective of establishing one or more alternate technologies that can be licensed by
the Commission, to the maximum extent practicable, on a generic basis for use at
the sites of all nuclear power reactors without the need for additional site-specific
approvals by the Commission. For the purposes of this subsection, "alternate tech-
nologies" shall include, but are not limited to, civilian spent nuclear fuel storage
casks.

(b) STANDARDS FOR GENERIC LICENSING OF TECHNOLOGIES.-The Commission shall,
by rule, develop procedures and standards for the licensing on a generic basis of
technologies for use at the sites of all civilian nuclear power reactors without the
need for additional site-specific approvals by the Commission. The development of
such procedures and standards shall not preclude the licensing, under any applica-
ble procedures or rules of the Commission in effect prior to such development, of
any technology for the storage of civilian spent nuclear fuel at the site of any civil-
ian nuclear power reactor.

(c) LICENSING OF FACILITY EXPANSIONS AND TRANSSHIPMENTS.-In the case of a fa-
cility for the storage of civilian spent nuclear fuel from a civilian nuclear power re-
actor that is located at the site of such reactor, or a pool for such storage that is an
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integral part of a civilian nuclear power reactor, in issuing or amending any license

or authorization under the Atomic Energy Act of 1954 (42 U.S.C. 2011 et seq.) for

the expansion of the capacity of such facility, for the transshipment of spent nuclear

fuel to or from another nuclear power reactor, or for the addition or construction of

any new storage capacity or facility, the Commission shall not consider-
(1) any issue relating to the availability or desirability of any alternative

away-from-reactor storage sites;
(2) any issue relating to the need for the power generated by the reactor in-

volved;
(3) any issue relating to a claim that additional storage of civilian spent nu-

clear fuel at such facility or pool establishes such facility as a repository;
(4) any issue relating to the design, construction, or operation of any nuclear

power reactor already licensed to operate at such site, or any nuclear power re-
actor for which a construction permit has been granted at such site, unless the
Commission determines that any such issue substantially affects the design,
construction, or operation of the facility or activity for which such license appli-
cation, authorization, or amendment is being considered; or

(5) any siting or design issue fully considered and decided by the Commission
in connection with the issuance of a construction permit or operating license for
a nuclear power reactor at such site.

For purposes of judicial review, the issuance or amendment of any license or author-
ization for such a facility shall be treated as valid if the issuance or amendment
meets all applicable requirements of law other than any requirement regarding the
consideration of an issue referred to in paragraphs (1) through (5). This subsection
shall apply only with respect to licenses, authorizations, or amendments to licenses
or authorizations, applied for under the Atomic Energy Act of 1954 (42 U.S.C. 2011
et seq.) before December 31, 2005.

STORAGE OF SPENT NUCLEAR FUEL

SEC. 133. (a) STORAGE CAPACITY.-(1) The Secretary shall provide not more than
1,700 metric tons of capacity for the storage of spent nuclear fuel from civilian nu-
clear power reactors. Such storage capacity may be provided only through the fol-
lowing methods, used in any combination determined by the Secretary to be appro-
priate:

(A) use of available capacity at any facility owned by the Federal Government
on the date of the enactment of this Act, including the modification and expan-
sion of any such facility, if the Commission determines that such use will ade-
quately protect the public health and safety, and the environment, except that
such use shall not-

(i) render such facility subject to licensing under the Atomic Energy Act
of 1954 (42 U.S.C. 2011 et seq.), unless such licensing is otherwise required;
or

(ii) be considered a major Federal action requiring preparation of an envi-
ronmental impact statement within the meaning of the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321 et seq.), if such facility is already
being used, or has previously been used, for such storage or for any similar
purpose;

(B) acquisition of any modular or mobile spent nuclear fuel storage equip-
ment, including spent nuclear fuel storage casks, and provision of such equip-
ment, to any person generating or holding title to spent nuclear fuel, at the site
of any nuclear power reactor operated by such person or at any Federal site;

(C) construction of storage capacity at any site with respect to which an appli-
cation for a construction authorization for a repository is submitted under sec-
tion 114(b) and approved by the Commission; and

(D) construction of storage capacity at any site of a civilian nuclear power re-
actor.

(2) In selecting methods of providing storage capacity under paragraph (1), the
Secretary shall consider the timeliness of the availability of each such method and
shall seek to minimize the transportation of spent nuclear fuel, the public health
and safety impacts, and the costs of providing such storage capacity.

(3) In providing storage capacity through any method described in paragraph (1),
the Secretary shall comply with any applicable requirements for licensing or au-
thorization of such method, except as provided in paragraph (1)(A)(i).

(4) The Secretary shall ensure that storage capacity is available under paragraph
(1) when needed, as determined on the basis of the storage needs specified in con-
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tracts entered into under section 138(a), and shall accept upon request any spent
nuclear fuel as covered under such contracts.

(b) CONTRACTS.-Subject to the capacity limitation established in subsection (a)(1),
the Secretary may enter into contracts under section 138(a) with any person gener-
ating or holding title to spent nuclear fuel for purposes of providing storage capacity
for such spent fuel under this section only if the Secretary determines that-

(1) adequate storage capacity is unavailable at the site of the nuclear power
reactor at which such spent fuel is generated, or at the site of any other nuclear
power reactor operated by such person, and such capacity cannot be made avail-
able in a timely manner through any method described in paragraph (2); and

(2) such person is diligently pursuing alternatives to the use of Federal stor-
age capacity for the storage of spent nuclear fuel expected to be generated by
such person in the future, including-

(A) expansion of storage facilities at the site of any nuclear power reac-
tor;

(B) construction of new or additional storage facilities at the site of any
nuclear power reactor;

(C) acquisition of modular or mobile spent nuclear fuel storage equip-
ment, including spent nuclear fuel storage casks, for use at the site of any
nuclear power reactor;

(D) purchase, lease, or other acquisition of any non-Federal storage facili-
ty located away from the site of any nuclear power reactor; and

(E) transshipment to another nuclear power reactor owned by such
person.

(c) FOREIGN SPENT NUCLEAR FUEL.-Notwithstanding the capacity limitation es-
tablished in subsection (a)(1), the Secretary may provide additional storage capacity
not to exceed 100 metric tons under this section for any foreign spent nuclear fuel
that the United States is required to accept pursuant to international arrangements
relating to the nonproliferation of nuclear weapons. The provisions of subsection (b)
shall not apply with respect to such storage.

(d) LIMITATIONS.-(1) For purposes of providing storage capacity under subsection
(a), the Secretary may not purchase, lease, or otherwise acquire any commercial fa-
cility designed or intended to be used for the reprocessing of spent nuclear fuel for
extraction of uranium or plutonium.

(2) Any spent nuclear fuel stored under this section shall be removed from the
storage site or facility involved as soon as practicable following the date on which a
repository developed under this Act is available for disposal of such spent fuel.

(e) REPORT.-The Secretary shall annually prepare and submit to the Congress a
report on any plans of the Secretary for providing storage capacity under this sec-
tion. Such report shall include a description of the specific manner of providing
such storage selected by the Secretary, if any. The Secretary shall prepare and
submit the first such report not later than one year after the date of the enactment
of this Act.

MONITORED RETRIEVABLE STORAGE

SEC. 134. (a) FINDINGS.-The Congress finds that-
(1) the Federal Government has the responsibility to provide for long-term

storage of high-level radioactive waste and spent nuclear fuel;
(2) the executive branch and the Congress should proceed as expedititously as

possible to consider fully a proposal for construction of one or more monitored
retrievable storage facilities to provide such long-term storage;

(3) the Federal Government has the responsibility to ensure that such facili-
ties are available with sufficient capacity when needed; and

(4) disposal of high-level radioactive waste and spent nuclear fuel in a reposi-
tory developed under this Act should proceed regardless of any construction of a
monitored retrievable storage facility pursuant to this section.

(b) SUBMISSION OF PROPOSAL BY SECRETARY.-(1) Not later than one year after the
date of the enactment of this Act, the Secretary shall submit to the Congress a pro-
posal for the construction of one or more monitored retrievable storage facilities for
high-level radioactive waste and spent nuclear fuel. Each such facility shall be de-
signed-

(A) to accommodate spent nuclear fuel and high-level radioactive waste re-
sulting from civilian nuclear activities;

(B) to permit continuous monitoring, management, and maintenance of such
spent fuel and waste for the foreseeable future;
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(C) to provide for the ready retrieval of such spent fuel and waste for further
processing or disposal; and

(D) to safely store such spent fuel and waste as long as may be necessary by

maintaining such facility through appropriate means, including any required
replacement of such facility.

(2) Such proposal shall include-
(A) the establishment of a Federal program for the siting, development, con-

struction, and operation of facilities capable of safely storing high-level radioac-
tive waste and spent nuclear fuel, which facilities are to be licensed by the Com-
mission;

(B) site-specific designs, specifications, and cost estimates sufficient to (i) solic-
it bids for the construction of the first such facility; (ii) support congressional
authorization of the construction of such facility; and (iii) enable completion and
operation of such facility as soon as practicable following congressional authori-
zation of such facility; and

(C) a plan for integrating facilities constructed pursuant to this section with
other storage and disposal facilities authorized in this Act.

(3) In formulating such proposal, the Secretary shall consult with the Commission
and the Administrator, and shall submit their comments on such proposal to the
Congress at the time such proposal is submitted.

(C) ENVIRONMENTAL IMPACT STATEMENTS.-(1) Preparation and submission to the
Congress of the proposal required in this section shall not be considered a major
Federal action under section 102(2)(C) of the National Environmental Policy Act of
1969 (42 U.S.C. 4332(2)(C)). The Secretary shall prepare, in accordance with regula-
tions issued by the Secretary implementing such Act, an environmental assessment
with respect to such proposal. Such environmental assessment shall be based upon
available information regarding alternative technologies for the storage of spent nu-
clear fuel and high-level radioactive waste. The Secretary shall submit such envi-
ronmental assessment to the Congress at the time such report is submitted.

(2) Following authorization by the Congress of construction of a facility described
in subsection (b), the requirements of the National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) shall apply with respect to construction of such facility,
except that any environmental impact statement prepared with respect to such fa-
cility shall not be required to consider the need for such facility, alternative sites for
such facility, or any alternative to the design criteria for such facility set forth in
subsection (b)(1).

(d) LICENSING.-Any facility authorized pursuant to this section shall be subject to
licensing under section 202(3) of the Energy Reorganization Act of 1974 (42 U.S.C.
5842(3)). In reviewing the application filed by the Secretary for licensing of the first
such facility, the Commission may not consider the need for such facility, alternate
sites for such facility, or any alternative to the design criteria for such facility set
forth in subsection (b)(1).

(e) IMPACT ASSISTANCE.-(l) Upon receipt by the Secretary of congressional author-
ization to construct a facility described in subsection (b), the Secretary shall com-
mence making annual impact aid payments to appropriate units of general local
government in order to mitigate any social or economic impacts resulting from the
construction and subsequent operation of any such facility within the jurisdictional
boundaries of any such unit.

(2) Payments made available to units of general local government under this sub-
section shall be-

(A) allocated in a fair and equitable manner, with priority given to units of
general local government determined by the Secretary to be most severely af-
fected; and

(B) utilized by units of general local government only for planning, construc-
tion, maintenance, and provision of public services related to the siting of such
facility.

(3) Such payments shall be subject to such terms and conditions as the Secretary
determines are necessary to ensure achievement of the purposes of this subsection.
The Secretary shall issue such regulations as may be necessary to carry out the pro-
visions of this subsection.

(4) Such payments shall be made available entirely from funds held in the Interim
Storage Trust Fund established in section 138 and shall be available only to the
extent provided in advance in appropriations Acts.

(5) The Secretary may consult with appropriate units of general local government
in advance of commencement of construction of any such facility in an effort to de-
termine the level of payments each such unit is eligible to receive under this subsec-
tion.
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(6) For purposes of this subsection, the term "unit of general local government"
means any borough, city, county, parish, town, township, village, or other general
purpose political subdivision of a State.

STORAGE OF TRANSURANIC WASTE

SEC. 135. (a) STORAGE FACILITIES.-The Secretary shall make available facilities,
owned by the Federal Government on the date of the enactment of this Act, for the
storage of transuranic waste, regardless of concentration, from decommissioning and
decontamination of civilian nuclear facilities (except utilization facilities) and from
civilian fuel research and development programs. The Secretary shall charge rea-
sonable fees to cover the cost of such storage. Acceptance of transuranic waste
under this section shall not render any Federal facility subject to licensing under
the Atomic Energy Act of 1954 (42 U.S.C. 2011 et seq.), unless such licensing is oth-
erwise required, and shall not be deemed a major Federal action requiring prepara-
tion of an environmental impact statement within the meaning of the National En-
vironmental Policy Act of 1969 (42 U.S.C. 4321 et seq.).

(b) CONTRAcTs.-Before accepting any transuranic waste for storage in a facility
under this section, the Secretary shall require the person who generated or holds
title to such waste to enter into a contract under section 138(a) providing that, as
soon as practicable following the date on which a repository or other disposal facili-
ty is available for disposal of such waste, such person shall remove such waste and
dispose of it in such repository or other disposal facility.

(c) SCHEDULE.-The Secretary shall cease accepting transuranic waste for storage
in a facility under this section beginning-

(1) on the date on which a repository or other disposal facility is available for
disposal of such waste; or

(2) 6 years after the date on which the Commission issues final regulations
pursuant to subsection (d) with respect to the licensing of facilities primarily for
the disposal of transuranic waste;

whichever date occurs sooner.
(d) DISPOSAL LICENSING.-Not later than 2 years after the date of the enactment of

this Act, the Administrator shall issue standards and the Commission shall issue
final regulations, in accordance with the Atomic Energy Act of 1954 (42 U.S.C. 2011
et seq.), establishing criteria for the licensing of facilities for the disposal of civilian
transuranic waste.

TITLE TO STORED MATERIAL

SEC. 136. In carrying out the provisions of this subtitle, the Secretary may not
accept title to any spent nuclear fuel, high-level radioactive waste, or transuranic
waste. Acceptance by the Secretary of any such spent fuel or waste for storage
under this subtitle shall not constitute a transfer to the Secretary of title to such
spent fuel or waste.

ACCOUNTING OF EXPENDITURES

SEC. 137. The Secretary shall maintain adequate records of all expenditures made
under this subtitle, which, together with expenditures made by the United States
under other laws in connection with the management and storage of transuranic
waste and spent nuclear fuel from civilian nuclear activities, shall provide the basis
for any fees to be assessed as described under section 138.

INTERIM STORAGE TRUST FUND

SEC. 138. (a) CONTRACTS.-(1) During the one-year period following the date of the
enactment of this Act, the Secretary is authorized to enter into contracts with per-
sons who generate or hold title to transuranic waste or spent nuclear fuel resulting
from civilian nuclear activities for the storage of such waste or spent fuel in any
storage capacity provided under this subtitle. The Secretary may, without regard to
such one-year period, enter into contracts for the storage of high-level radioactive
waste or spent nuclear fuel in any monitored retrievable storage facility constructed
pursuant to section 134. Each such contract shall (A) provide for payment to the
Secretary of fees determined in accordance with the provisions of this section; and
(B) specify the amount of storage capacity to be provided for the person involved.

(2) Upon the expiration of such one-year period, the Secretary shall compute the
total storage capacity to be provided as a result of the contracts entered into during
such period and the estimated requirements for the storage of foreign spent nuclear
fuel.
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(3) The Secretary shall undertake a study and, not later than 180 days after the

date of the enactment of this Act, submit to the Congress a report, establishing pay-

ment charges that shall be calculated on an annual basis, commencing on or before

January 1, 1984. Such payment charges and the calculation thereof shall be pub-

lished in the Federal Register, and shall become effective not less than 30 days after

publication. Each payment charge published in the Federal Register under this

paragraph shall remain effective for a period of 12 months from the effective date
as the charge for the cost of the interim storage of any spent nuclear fuel or trans-

uranic waste resulting from civilian nuclear activities. The report of the Secretary
shall specify the method and manner of collection (including the rates and manner
of payment) and any legislative recommendations determined by the Secretary to be
appropriate.

(4) Fees for storage under this subtitle shall be established on a nondiscriminatory
basis. The fees to be paid by each person entering into a contract with the Secretary
under this subsection shall be based upon an estimate of the pro rata costs of stor-
age and related activites under this subtitle with respect to such person, including
the acquisition, construction, operation, and maintenance of any facilities under this
subtitle.

(5) The Secretary shall establish in writing criteria setting forth the terms and
conditions under which such storage services shall be made available.

(6) The Secretary shall commence collection of fees under contracts entered into
under this section as soon as is practicable.

(b) LIMITATION.-No spent nuclear fuel or transuranic waste generated or owned
by any department of the United States referred to in section 101 or 102 of title 5,
United States Code (other than the Department of Energy) may be stored by the
Secretary in any storage capacity provided under this subtitle unless such depart-
ment transfers to the Secretary amounts equivalent to the fees that would be paid
to the Secretary under the contracts referred to in this section if such spent fuel or
waste were generated by any other person.

(c) ESTABLISHMENT OF INTERIM STORAGE TRUST FUND.-There hereby is established
in the Treasury of the United States a separate trust fund, to be known as the In-
terim Storage Trust Fund. The Storage Fund shall consist of-

(1) all receipts, proceeds, and recoveries realized by the Secretary under sub-
sections (a) and (e), which shall be deposited in the Storage Fund immediately
upon their realization;

(2) any appropriations made by the Congress to the Storage Fund; and
(3) any unexpended balances available on the date of the enactment of this

Act for functions or activities necessary or incident to the interim storage of
spent nuclear fuel or transuranic waste, which shall automatically be trans-
ferred to the Storage Fund on such date.

(d) USE OF STORAGE FUND.-The Secretary may make expenditures from the Stor-
age Fund, subject to subsection (e), for any purpose necessary or appropriate to the
conduct of the functions and activities of the Secretary, or the provision or antici-
pated provision of services, under this subtitle, including-

(1) the identification, development, licensing, construction, operation, decom-
missioning, and post-decommissioning maintenance and monitoring of any in-
terim storage facility provided under this subtitle;

(2) the administrative cost of the interim storage program; and
(3) the costs associated with acquisition, design, modification, replacement, op-

eration, and construction of facilities at an interim storage site.
(e) ADMINISTRATION OF STORAGE FUND.-(1) The Secretary of the Treasury shall

hold the Storage Fund and, after consultation with the Secretary, annually report to
the Congress on the financial condition and operations of the Storage Fund during
the preceding fiscal year.

(2) The Secretary shall submit the budget of the Storage Fund to the Office of
Management and Budget triennially along with the budget of the Department of
Energy submitted at such time in accordance with the Budget and Accounting Act,
1921 (31 U.S.C. 1 et seq.). The budget of the Storage Fund shall consist of estimates
made by the Secretary of expenditures from the Storage Fund and other relevant
financial matters for the 3 succeeding fiscal years, and shall be included in the
Budget of the United States Government as submitted by the Secretary. The Secre-
tary may make expenditures, subject to appropriations which shall remain available
until expended. Appropriations shall be subject to triennial authorization.

(3) If the Secretary determines that the Storage Fund contains at any time
amounts in excess of current needs, the Secretary may request the Secretary of the
Treasury to invest such amounts, or any portion of such amounts as the Secretary
determines to be appropriate, in obligations of the United States-
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(A) having maturities determined by the Secretary of the Treasury to be ap-
propriate to the needs of the Storage Fund; and

(B) bearing interest at rates determined to be appropriate by the Secretary of
the Treasury, taking into consideration the current average market yield on
outstanding marketable obligations of the United States with remaining periods
to maturity comparable to the maturities of such investments, except that the
interest rate on such investments shall not exceed the average interest rate ap-
plicable to existing borrowings.

(4) Receipts, proceeds, and recoveries realized by the Secretary under this section
and expenditures of amounts from the Storage Fund, shall be exempt from annual
apportionment under the provisions of section 3679 of the Revised Statutes (31
U.S.C. 665).

(5) If any any time the moneys available in the Storage Fund are insufficient to
enable the Secretary to discharge his responsibilities under this subtitle, the Secre-
tary shall issue to the Secretary of the Treasury obligations in forms and denomina-
tions, bearing maturities, and subject to terms and conditions, as may be agreed to
by the Secretary and the Secretary of the Treasury. The total obligations shall not
exceed amounts provided in appropriation Acts. Redemption of the notes or obliga-
tions shall be made by the Secretary from moneys available in the Storage Fund.
The obligations shall bear interest at a rate determined by the Secretary of the
Treasury, which shall be not less than a rate determined by taking into considera-
tion the average market yield on outstanding marketable obligations of the United
States of comparable maturities during the month preceding the issuance of the ob-
ligations. The Secretary of the Treasury shall purchase any issued obligations and
for that purpose he is authorized to use as a public debt transaction the proceeds
from the sale of any securities issued under the Second Liberty Bond Act (31 U.S.C.
752 et seq.) and the purpose for which securities may be issued under such Act are
extended to include any purchase of the obligations. The Secretary of the Treasury
may at any time sell any of the obligations acquired by him under this paragraph.
All redemptions, purchases, and sales by the Secretary of the Treasury of the notes
of other obligations shall be treated as public debt transactions of the United States.

(6) Any appropriations made available to the Storage Fund shall be repaid into
the general fund of the Treasury, together with interest from the date of availabil-
ity of the appropriations until the date of repayment. The interest shall be paid on
the cumulative amount of appropriations available to the account, less the average
undisbursed cash balance in the account during the year. The rate of interest shall
be determined by the Secretary of the Treasury taking into consideration the aver-
age market yield during the month preceding each fiscal year on outstanding mar-
ketable obligations of the United States of comparable maturity. Interest payments
may be deferred with the approval of the Secretary of the Treasury, but any inter-
est payments so deferred shall themselves bear interest.

TITLE II-OTHER PROVISIONS RELATING TO RADIOACTIVE WASTE

Subtitle A-Use of Certain Material for Nuclear Explosive Purposes

USE OF SPECIAL NUCLEAR MATERIAL

SEC. 201. Special nuclear material, as defined in section 11 aa. of the Atomic
Energy Act of 1954 (42 U.S.C. 2014(aa)), produced in facilities licensed under section
103 or 104 of such Act, may not be transferred, reprocessed, used, or otherwise made
available by any instrumentality of the United States or any other person for nucle-
ar explosive purposes. This section shall not apply to special nuclear material ex-
ports covered by other applicable provisions of law. Any violation of the prohibition
established in this section shall be enforceable in the same manner as a violation of
section 57 of the Atomic Energy Act of 1954 (42 U.S.C. 2077).

Subtitle B-Alternative Means of Financing

STUDY

SEC. 211. The Secretary shall undertake a study with respect to alternative ap-
proaches to managing the construction and operation of all civilian radioactive
waste management facilities, including the feasibility of establishing a private cor-
poration for such purposes. In conducting such study, the Secretary shall consult
with the Director of the Office of Management and Budget, the Chairman of the
Commission, and such other Federal agency representatives as may be appropriate.
Such study shall be completed, and a report containing the results of such study
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shall be submitted to the Congress, within one year after the date of the enactment

of this Act.

Subtitle C-Low-Level Radioactive Waste

FINANCIAL ARRANGEMENTS FOR SITE CLOSURE

SEC. 221. (a) FINANCIAL ARRANGEMENTS.-(l) The Commission shall establish by

rule, regulation, or order, after public notice, and in accordance with section 181 of

the Atomic Energy Act of 1954 (42 U.S.C. 2231), such standards and instructions as

the Commission may deem necessary or desirable to ensure in the case of each li-

cense for the disposal of low-level radioactive waste that an adequate bond, surety,
or other financial arrangement (as determined by the Commission) will be provided
by a licensee to permit completion of all requirements established by the Commis-
sion for the decontamination, decommissioning, site closure and reclamation of sites,
structures, and equipment used in conjunction with such low-level radioactive
waste. Such financial arrangements shall be provided and approved by the Commis-
sion prior to issuance of licenses for low-level radioactive waste disposal or, in the
case of licenses in effect upon enactment of this section, prior to termination of such
licenses.

(2) If the Commission determines that any long-term maintenance or monitoring,
or both, will be necessary at a site, the Commission shall ensure before termination
of the license that the licensee has made available such bonding, surety, or other
financial arrangements as may be necessary to ensure that any necessary long-term
maintenance or monitoring needed for such site will be carried out by the person
having title and custody for such site following license termination.

(b) TITLE AND CUSTODY.-(1) The Secretary shall have authority to assume title
and custody of low-level radioactive waste and the land on which such waste is dis-
posed of, upon request of the owner of such waste and land, following termination of
the license issued by the Commission for such disposal, provided that the Commis-
sion has determined that-

(A) the requirements of the Commission for site closure, decommissioning,
and decontamination have been met by the licensee involved and that such li-
censee is in compliance with subsection (a);

(B) such title and custody will be transferred to the Secretary without cost to
the Federal Government; and

(C) Federal ownership and management of such site is necessary or desirable
in order to protect the public health and safety, and the environment.

(2) If the Secretary assumes title and custody of any such waste and land under
this section, the Secretary shall maintain such waste and land in a manner that
will protect the public health and safety, and the environment.

NONCOMMERCIAL DISPOSAL SITES

SEC. 222. (a) IN GENERAL.-The Secretary may assume title and custody of any
site contaminated by low-level radioactive waste generated by, or resulting from,
any activity of the Atomic Energy Commission or the Manhattan Engineering Dis-
trict, if removal from such site of such waste, and any material on such site con-
taminated by such waste, is not practicable.

(b) FINANCIAL ARRANGEMENTS.-(1) The Commission shall establish by rule, regu-
lation, or order, after public notice, and in accordance with section 181 of the
Atomic Energy Act of 1954 (42 U.S.C. 2231), such standards and instructions as the
Commission may determine are necessary or desirable to ensure, with respect to
any site in which title and custody are to be assumed by the Secretary under subsec-
tion (a), that an adequate bond, surety, or other financial arrangement (as deter-
mined by the Commission) will be provided by the owner of such site to permit-

(A) completion of all requirements established by the Commission for the de-
contamination and stabilization of such site; and

(B) the long-term maintenance and monitoring of such site by the Secretary.
(2) Such financial arrangements shall be provided and approved by the Commis-

sion prior to assumption of title and custody to such site by the Secretary.
(c) TITLE AND CUSTODY.-(1) The Secretary shall, upon request of the owner of

such site, assume title and custody of such site, provided that the Commission has
determined that-

(A) such owner has complied with the requirements of the Commission for de-
contamination and stabilization of such site;

(B) such owner is in compliance with subsection (b);
(C) such site cannot be released for unrestricted use; and
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(D) such title and custody will be transferred to the Secretary without cost to
the Federal Government.

(2) If the Secretary assumes title and custody of any site under this section, the
Secretary shall maintain such site in a manner that will protect the public health
and safety, and the environment.

Subtitle D-Office of Radioactive Waste Management

ESTABLISHMENT

SEC. 231. (a) OFFICE AND DIRECTOR.-There hereby is established within the De-
partment of Energy an Office of Radioactive Waste Management. The Office shall
be headed by a Director, who shall be appointed by the President, by and with the
advice and consent of the Senate, and who shall be compensated at the rate payable
for level IV of the Executive Schedule under section 5315 of title 5, United States
Code.

(b) FUNCTIONS OF DIRECTOR.-The Director of the Office shall be responsible for
carrying out the functions of the Secretary under this Act, subject to the general
supervision of the Secretary. The Director of the Office shall be directly responsible
to the Secretary.

REPORT

SEC. 232. The Director of the Office shall annually prepare and submit to the Con-
gress a comprehensive report on the activities and expenditures of the Office.

AUDIT

SEC. 233. The Comptroller General of the United States shall make an annual
audit of the Office, in accordance with such regulations as he may prescribe. The
Comptroller General shall have access to such books, records, accounts, and other
materials of the Office as the Comptroller General determines to be necessary for
the preparation of such audit. The Comptroller General shall submit to the Con-
gress a report on the results of each audit conducted under this section.

PURPOSE

The purpose of H.R. 38091 as amended by the Committee is to
establish programs for the development of repositories for the safe
permanent disposal of high level nuclear waste and spent fuel, and
to provide for the safe stabilization and long-term protection of
sites for the disposal of low level radioactive waste.

BACKGROUND

The need for legislation to address problems besetting nuclear
waste management, and Congressional efforts to address these
problems, has increased and become urgent since the early 1970's.
Prior to this time, the inventory of wastes from nuclear activities
grew with little public notice and minor Congressional concern. An
opiate of confidence that the technical issues effecting nuclear
waste disposal were easily resolvable for decades rendered Federal
officials responsible for providing the facilities apathetic towards
addressing those technical issues, and unprepared for the immense
social and political problems which would obstruct implementation
of a serious repository development program. "Paper" analyses and
future plans were accepted as adequate assurance that disposal
facilities would be available when needed until in the 1960's in-
creasing environmental awareness and decreasing confidence in
the Federal government resulted in growing public attention to the

H.R. 3809 was introduced by Mr. Udall.
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potential problems associated with nuclear power. The Atomic
Energy Commission, predecessor to the Department of Energy and

the Nuclear Regulatory Commission, reacted with a rush to devel-
op a pilot permanent high level waste disposal facility. The rejec-
tion of a site for the facility in Lyons, Kansas in 1971 after an in-
tense political attack on the program, followed quickly by revela-
tions of serious technical flaws in the site, are now widely recog-
nized as the landmark event in nuclear waste management history
which would color future repository siting activities through the
present day.

Next, Federal credibility in nuclear waste management practices
was undermined by widely publicized and massive leaks of radioac-
tive liquids from tanks at the Federal Hanford reservation. A re-
lease of 115,000 gallons of liquid from one Hanford tank in 1973
has been said to have been a major factor in a successful public ref-
erendum in California prohibiting the construction of new nuclear
power plants in the state until a solution to the waste disposal
problem is demonstrated.

Increased pressure to resolve the problem sent the Federal nucle-
ar establishment in 1976-then the Department of Energy Re-
search and Development Administration (ERDA)-looking for a
site in Michigan, where political uproar quickly brought the pro-
gram to defeat again, this time even before enough drilling could
be accomplished to determine whether technical flaws in the site
existed.

During this period the U.S. nuclear industry relied not on the re-
pository development program but rather on a spent fuel reprocess-
ing industry, and recycle of uranium and plutonium, as the solu-
tion to the "back end" of the nuclear fuel cycle. Utilities' liability
for nuclear spent fuel was expected to end when the fuel was
shipped to a reprocessing facility; contracts for reprocessing serv-
ices were expected to cover management and disposal of waste
streams from the facilities.

For a variety of regulatory and economic reasons reprocessing
did not materialize as a viable industry in the United States. In the
mid-70's it was determined not to be economic to fabricate light
water reactor fuel using recovered uranium, and the cost of man-
agement and disposal of wastes from reprocessing facilities had
been underestimated in early contracts. Two full-sized reprocessing
plants and one pilot facility were retired-one of the full-sized facil-
ities before it ever operated-and another company's plans for con-
struction of a facility were canceled by 1976. Concurrently, Presi-
dent Ford requested that the Nuclear Regulatory Commission halt
proceedings for the licensing of mixed oxide fuel recycle. Subse-
quently, in 1977, President Carter announed that due to concern
over the potential for proliferation of nuclear weapons arising from
an expanded plutonium-based nuclear economy, spent fuel reproc-
essing and the development of advanced plutonium-based reactors
would be indefinitely deferred in this country.

The domestic nuclear industry was confronted not only with a
shift in its technical future but with a sudden and unanticipated
liability in the form of spent fuel stored at reactor sites with no
near-term destination. The absence of a destination for the fuel
posed two substantial problems: first, reactors had not been de-
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signed with lifetime spent fuel storage capacity; and second, grow-
ing inventories of spent fuel at the sites heightened public concern
regarding whether a solution to the nuclear waste disposal problem
existed.

A lasting result of the events of the 1970's has been a continuing
tendency on the part of nuclear utilities to seek resolution of the
nuclear waste management problem through the initiation of spent
fuel reprocessing in the United States. In fact, reprocessing is not a
waste management function. Another result has been a tendency
on the part of utilities to hold the Federal government responsible
for the lack of storage space for spent fuel.

Although the Federal government cannot be shown to be respon-
sible for the failure of the U.S. reprocessing industry, Federal
waste management policies can be seen to have exacerbated or cre-
ated a spent fuel bottleneck. The failure of the government to pro-
vide a permanent waste disposal facility during more than 30 years
of Federal nuclear activities is unmitigated. In addition, in 1977
President Carter announced to the domestic nuclear industry that
the Federal government would provide interim storage for utilities'
spent fuel. President Carter's administration did not have adequate
authority to carry through with the promise, and was unable to
obtain it from the Congress, while private efforts which had been
underway to provide interim storage capacity were abandoned.

Even if utilities had sought to provide interim storage capacity
for spent fuel for the long term, the waste management problem
would have been urgent. In 1979, the D.C. Court of Appeals chas-
tised the Nuclear Regulatory Commission in Minnesota v. NRC for
relying on apparently shallow technical evidence in reaching its
general determination that it could continue to license reactor op-
erations-and, specifically at issue in the case, expansion of spent
fuel storage at reactor sites-based on its "reasonable assurance"
that disposal facilities would be available for nuclear wastes when
needed. Stopping short of contradicting the Commission's confi-
dence, the court recommended that NRC review its basis for this
confidence in a thorough and technical manner. The ensuing NRC
"waste confidence" review continues to this day with no conclusive
determination having been reached on the issue.

Failures in the Federal repository development program, the col-
lapse of the domestic spent fuel reprocessing industry and quickly
deteriorating public confidence in our ability to deal safely with
nuclear waste, together with other critical safety and economic
issues, were seriously undermining the strength of the domestic nu-
clear industry.

Nuclear waste management was on its way to becoming a top
Federal energy priority. In 1977, funding for the Federal waste
management program was expanded by more than five times the
previous year's level.

Thorough reviews of the institutional, technical, political and
social problems hindering the waste repository development pro-
gram were undertaken by a 1975 ERDA task force, by a 1978-79
Interagency Review Group and by a special Presidential commis-
sion in 1980, the State Planning Council on Radioactive Waste
Management. The recommendations of these groups laid a founda-
tion for a comprehensive, step-by-step approach to repository devel-
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opment. Although there is not unanimous agreement on all aspects
of the nuclear waste management program, there is a solid consen-
sus on major elements of the Federal program, and on the need for
legislation to solidify a program and keep it on track. These con-
sensus program elements are incorporated in the Committee
amendment to H.R. 3809, along with the Committee's recommend-
ed approaches to some of the controversial aspects requiring to be
addressed.

A broad national interest in enacting nuclear waste management
legislation led to the passage in the 96th Congress of bills contain-
ing elements very similar to those represented by the Committee
amendment to H.R. 3809 in the Senate and the House. Differences
between the Senate and House versions of the legislation were not
resolved in that Congress. The Committee's recommendations this
year are based closely on legislation reported by the Committee in
the last Congress, H.R. 6390, and on the multi-committee agree-
ment subsequently passed by the House, H.R. 8378.

During both the 96th and 97th Congresses, it was initially the
desire of the Chairman, who authored the introduced bills, that the
Committee address not only the nuclear waste management issue
but the comprehensive mass of problems effecting the domestic nu-
clear industry. Both H.R. 6390 and H.R. 3809 as introduced includ-
ed titles effecting siting and regulation of nuclear reactors, nuclear
insurance and other pressing issues. Some of these issues have
been addressed in other legislation. The Committee has reluctantly
and without prejudice decided not to report those titles of the legis-
lation not directly related to the nuclear waste management prob-
lem. The complexity of all the nuclear issues and the urgent na-
tional demand for an answer to the waste disposal question have
convinced the Committee to recommend enactment in this legisla-
tion vehicle of only the nuclear waste measures. The Committee in-
tends to return to consideration of other proposals embodied in
H.R. 3809, particularly review of the Price-Anderson Nuclear Lia-
bility Act.

THE PROGRAM FOR DEVELOPMENT OF PERMANENT REPOSITORIES

The Committee strongly recommends that the focus of the Feder-
al waste management program remain, as it is today, on the devel-
opment of facilities for the disposal of high level nuclear waste
which do not rely on human monitoring and maintenance to keep
the wastes from entering the biosphere. As has been emphasized
and reiterated over the lifetime of the Federal nuclear program,
high level wastes should not be a burden on future generations,
and must be disposed of by those who benefited from the energy
derived from the nuclear activities which created the wastes.

The status of our technical ability to provide these permanent
disposal facilities, or "repositories", is considered by the Committee
to be technically advanced to a point which justifies implementa-
tion of the technology. Scientific reviews of the proposed design of
deep geologic repository systems repeatedly show that in principle
the hazards of nuclear waste disposal are small. In practice, how-
ever, management of nuclear wastes has been inadequate to guar-
antee that the risks will be small in fact. It is necessary, therefore,
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to provide close Congressional control and public and state partici-
pation in the program to assure that the political and programmat-
ic errors of our past experience will not be repeated.

The repository program is based on the technical approach rec-
ommended by a series of Federal study groups since 1975. The es-
sential elements of the program include:

Commitment to a waste disposal technology relying on pri-
mary geologic containment provided by a solid rock formation
located deep underground, together with containment by engi-
neered barriers including the form and packaging of the nucle-
ar waste, which will provide safe containment of the waste
without reliance on human monitoring and maintenance after
an initial period of testing and subsequent closure of the re-
pository.

In-depth, thorough study of a number of sites, in different
geologic media, determined by surface investigations to be pre-
liminarily qualified as potential repositories.

A cooperative and concurrence role in the Federal program
for States and Indian tribes where repository sites are studied
or developed, including an opportunity for such governments
to veto development of such sites if they so desire.

Ultimate Federal responsibility for high level nuclear waste
disposal, including the ultimate right to override a state or
tribal site veto by joint resolution of Congress and the Presi-
dent.

Total financial support for the Federal repository develop-
ment program by generators of high level waste who will use
the repository developed under the program.

Financial assistance through program funding of states and
tribes participating in the repository site investigation pro-
gram, and full impact assistance for states or tribes where re-
positories are developed.

A clear "roadmap' of regulatory requirements and require-
ments for environmental impact statements and other public
information to provide a predictable flow of information and
opportunity for public participation through the decades of re-
pository development activity.

Expedited judicial review of court challenges to the program
as it is implmented.

A legislated schedule for Federal decisions and actions for re-
pository development.

The major steps in the proposed repository development program
and the proposed schedule for implementation of the program rep-
resented in the Committee amendment to H.R. 3809 is as follows:

Chronology

180 Days After Date of Enact- Secretary of Energy issues guidelines for recom-
ment. mendation of sites proposed to be studied in-

depth for possible licensing as repositories.
Not Later than 1 Year After Secretary of Energy recommends to President at

Date of Enactment. least 3 sites in not less than 3 geologic media to
be studied for possible development and notifies
States and Indian tribes of the recommendation.

Not Later than February 1, Secretary recommends at least 2 additional sites to
1985. President for study.
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Chronology-Continued

Not Later than 60 days After President approves or disapproves sites for study

the Secretary's Recommen- and notifies States and Indian tribes of his deci-

dations. sion.
After President Approves a Secretary of Energy holds public hearings near

Site for Study. each site and submits environmental assessment
to States or Indian tribes.

After Secretary Submits Envi- Secretary of Energy sinks study shafts at each site

ronment Assessment To and carries out other site characterization activi-

States and Indian Tribes. ties.
After Completion of Site Char- Secretary of Energy notifies States and Indian

acterization, public hearings tribes of his decision to recommend to President

and an EIS. approval of at least one site for licensing and
development as a repository.

No Sooner than 30 Days After Secretary of Energy may recommend the site to

Notification of States by Sec- the President for approval for licensing and de-
retary of Energy of His Deci- velopment.
sion to Recommend a Site to
President.

Not Later than March 30, President submits to Congress the recommenda-
1987, but not before Secre- tion of a site qualified for application for licens-
tary of Energy Recommends ing as a repository.
a Site for Approval as a Re-
pository.

If Congress Approves the Site ..... The designation of a site as suitable for license
application is effective if a petition for disap-
proval is not submitted to Congress by a State or
Indian Tribe, or if Congress acts to override a
State or Tribal disapproval.

If A State or An Indian Tribe Congress has 90 calendar days to pass a joint
Submits to Congress a Peti- resolution overriding the petition of disapproval
tion for Disapproval. under expedited procedures.

If Congress Does Not Override President shall submit to Congress another site
a State or Tribal Disapprov- recommendation within 1 year of the disapprov-
al. al.

When A Site Designation has Within 90 days the Secretary of Energy shall
become Effective (i.e., has submit to NRC a license application for develop-
not been Disapproved). ment of the site.

Not Later than January 1, NRC shall approve or disapprove a construction
1989 or the Expiration of 3 authorization for construction of a repository at
Years After the Submission the site.
of the License Application
(whichever is later).

Around 1995 ................................... Operation of the first national high level nuclear
waste repository.

THE TECHNICAL APPROACH

Despite various technical and political setbacks, substantial prog-
ress has been made in the waste management program over the
past decade. The Committee amendment to H.R. 3809 largely en-
dorses the technical approach which has evolved over this period
through government effort with technical expertise and public par-
ticipation. It is a conservative program designed to provide a maxi-
mum of information for the public and for licensing and other tech-
nical reviews. A broad site survey program is included to evaluate
a deverse number of potential repository sites in various geologic
media, both to impove the quality of the sites finally developed and
to protect the program from delay and the appearance of failure
which could result from abandonment of a site.
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The risk that a site which had been considered probably ade-
quate for development could be abandoned after significant com-
mitment had been made to the site is a technically unavoidable
aspect of repository development. It is a result of the limit of our
ability to know with certainty all the characteristics of a rock for-
mation deep underground until the rock site has actually been ex-
cavated and surveyed from the "horizon", or level of the repository.

The site investigation plan calls for shafts to be sunk to the hori-
zon before a decision can be made to proceed with selection and li-
censing of a site. Even this cautious approach cannot guarantee,
however, that the rock formation will not change unexpectedly or
include a fracture or other anomaly further outward on the area of
rock which will be excavated for the repository tunnels.

The repository tunnels will cover approximately 2,000 acres of
underground rock. After authorization has been granted by the Nu-
clear Regulatory Commission for construction of the repository, re-
pository rooms and tunnels will be hollowed out of the rock. When
the area has been mined and studied, and surface facilities are con-
structed, the Commission will be requested to allow the Depart-
ment of Energy to begin emplacing high level waste or spent fuel
in the site. After the repository is loaded with waste and spent fuel,
a period of observation will begin during which the Department,
the Commission and independent participants including the host
state will test the rock and the radioactive material to assure that
the system's behavior corresponds to the behavior predicted by
models that have been developed to assess repository safety. This
period of observation may last from 10 to 20 or 30 years, depending
on test results and the increase in confidence achievable from
longer term observation. Not until the Commission and other par-
ticipants are satisfied of the safety of the system will the repository
be backfilled with mined material and closed up permanently.
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REPOSITORY SITING PROCESS AND SUBSEQUENT LICENSING 
STEPS

SITE
SCREENING

PHASE

DETAILED SITE /
STUDIES PHASE

SITE
SELECTION
PHASE

LICENSING
PHASE

NATIONAL SURVEY/REGION SELECTION

F - REGION SURVEYS

AREA SURVEYS

LOCATION SURVEYS

DETAILED SITE CHARACTERIZATION

(INCLUDING EXPLORATORY SHAFT)

sITE RECOMMENDATION AND SELECTION

FILE LICENSE APPLICATION WITH
NUCLEAR REGULATORY COMMISSION4

RECEIVE CONSTRUCTION AUTHORIZATION
AND BEGIN REPOSITORY CONSTRUCTION

REPOSITORY OPERATION PROCEEDING

REPOSITORY OPERATION

REPOSITORY CLOSURE PROCEEDING

REPOSITORY CLOSURE
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Contruction of permanent, deep geologic facilities has been the
primary plan for high level waste disposal since being recommend-
ed by the National Academy of Sciences in 1957. A commitment to
packaging or processing the waste in forms which will retard move-
ment of radionuclides into the environment has been solid since at
least 1976.

Repositories will be located about one-half mile underground.
Surface facilities for the system will cover about 400 acres of land.
Surface facilities will include buildings for storing waste and spent
fuel for logistical purposes, areas for storage of rock from reposi-
tory excavation activities, facilities for final packaging of wastes for
disposal, administration and security buildings and a building di-
rectly over the top of the shaft into the repository in which waste
and equipment will be loaded into and out of elevators located in
the shaft. Trucks or rail cars will carry waste and equipment
through the repository tunnels. Radioactive material will be shield-
ed and emplaced in the repository so that operations underground
will not be carried out in a radioactive environment. Public access
to the repository under guided tour will probably be possible.
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ARTIST'S CONCEPT OF REPOSITORY FACILITIES ABOVE AND BELOW GROUND

CASK
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HORIZONTAL PERSPECTIVE OF REPOSITORY SITE

STONE CORRAL

SHALE

* SHAFT FOR HIGH-LEVEL WASTES

SALT, TUFF, GRANITE,
BASALT or other "host"
rock formation

METERS
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INTERIM SPENT FUEL STORAGE

As discussed in the "Background" section of this report, a bottle-
neck developed in the nuclear fuel cycle when reprocessing failed
as a domestic industry. The private sector was unprepared for
large-scale storage of spent nuclear fuel previously supposed to be
sent for reprocessing, and the Federal government ws unprepared
to take the spent fuel for disposal. In 1977, President Carter offered
to provide a Federal program for interim storage of utilities' spent
fuel, and the Congress has been considering the program ever since
without having reached agreement as to its necessity or desirabil-
ity. During this period, utilities have begun efforts to increase
spent fuel storage capacity at reactor sites. Technical advances
have made available new storage systems and equipment which
can further increase on-site capacity. Because of the technical ad-
vances in at-reactor storage technology, and because of the logisti-
cal advantage of holding spent fuel at reactor sites until there is a
need to move it for reprocessing or disposal, the Committee has not
recommended that centralized storage capacity be developed by the
Federal government. It has recognized, however, that some need
for interim storage capacity may exist which utilities cannot meet
in a timely manner. The Committee recommends, therefore, that
existing capacity at Federal facilities be made available to private
utilities if it is demonstrated that utilities cannot provide their own
capacity.

Use of Federal capacity for interim spent fuel storage has previ-
ously been rejected due to certain licensing problems. The available
Federal facilities were constructed and have been operated for pur-
poses of Federal defense and research and development activities
and as such have been exempt from licensing by the Nuclear Regu-
latory Commission. The kind of documented quality assurance and
construction specifications which would exist for a licensed facility,
and necessary for licensing proceedings, do not exist for these facil-
ities. It would not be feasible, therefore, to initiate licensing pro-
ceedings at these facilities. Licensing proceedings would normally
be required were the activity of the facility to change to include
storage of commercially-generated and privately-owned spent fuel.

The Committee recommends that the facilities be made availa-
ble, and that necessary technical changes be made to the facilities,
consistent with the facilities' current license-exempt status. The
Committee also recommends that the facilities be made available
without applicability of requirements of the National Environmen-
tal Policy Act for preparation of an environmental impact state-
ment. The Committee has determined that such capacity as will be
needed under this program must be available quickly. In addition,
the Committee notes that no single facility should be required to be
expanded or changed in operation to an extent substantial enough
to pose a threat to public health or safety and the environment or
to engender impacts very substantially beyond the impacts of the
activities now underway at the facilities.

The Department of Energy has identified 18 existing facilities
currently or previously in use for spent fuel storage. One of these
facilities alone-the U-Canyon at the Hanford Reservation-can
provide 6,000 to 9,000 metric tons of storage capacity. Since the
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Committee has limited the interim storage program to a maximum
of 1800 tons of storage capacity, it is not anticipated that massive
expansion of any existing departmental facility will be necessary.

Some modification will probably be required for use of any Fed-
eral facility for storage of commercial spent fuel, due to physical
differences in the characteristics of commercial and defense or re-
search fuel. In order to provide safety oversight of these modifica-
tions without entailing a formal licensing proceeding, the Commit-
tee recommends that the Nuclear Regulatory Commission make a
determination that such modification and use of the facility will
adequately protect public health and safety. The Committee in-
tends that the Commission conduct its review and make its deter-
minations using cooperative procedures similar to those used for
the Commission's review of the Department's Fast Flux Test
Facility.

INCREASING STORAGE CAPACITY AT REACTOR SITES

Under the Committee amendment to H.R. 3809, no utility will be
eligible for use of Federal interim storage capacity for spent fuel
unless it can show both that it can not provide its own capacity in
a timely manner, and that it is diligently pursuing alternatives to
use of Federal capacity. The Committee anticipates that all utilities
can provide increase storage capacity in a timely, safe, and econom-
ic manner over the next eight years. Although there may be a
near-term need for use of Federal capacity, the Committee has rec-
ommended programs under which it anticipates all utilities will be
able to resolve their storage problems by the end of the decade.

The obstacles to increased at-reactor storage have been said to
include licensing delays and the lack of economic storage alterna-
tives. A letter from a Department of Energy official to the Hon.
Butler Derrick evidences the morass and stalemate which has char-
acterized the at-reactor spent fuel storage situation. The Depart-
ment, having identified a spent fuel storage problem and making a
determination to help resolve the problem, offered to help utilities
construct and license at their sites some of the new storage tech-
nologies. The Department made the offer to twelve utilities, all of
which have asserted that they have urgent near-term storage
shortages. Only three utilities agreed to participate in the program.
The others cited regulatory impediments as reasons for their lack
of interest in using this assistance. The Committee has attempted
to address these obstacles in H.R. 3809, in anticipation that utilities
will make more effort to implement storage technology as a result.
A copy of the Department's letter to Mr. Derrick follows.

DEPARTMENT OF ENERGY,
Washington, D.C., Jan. 28, 1982.

Hon. BUTLER DERRICK,
House of Representatives,
Washington, D.C.

DEAR MR. DERRICK: The Department of Energy's (DOE) spent
fuel storage program activities concentrate on the support of utility
license applications for rod consolidation and dry storage in casks,
drywells, and silos. We believe these alternative storage technol-
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ogies have the potential to safely and efficiently meet the interim
spent fuel storage needs of commercial domestic reactors. However,
assistance and support in the commercial application of these stor-
age technologies is needed for these storage options to represent
viable solutions to the spent fuel storage problem. The Department
is working with utilities with near-term storage problems to ex-
plore solutions to their particular needs.

In May 1981, the Department invited representatives from all
the 57 utilities with nuclear reactors to Washington to participate
in a workshop on storage alternatives. Most utilities attended, but
essentially no utility was interested in discussing the possibility of
entering into a cooperative program with the Department to dem-
onstrate and license the alternative storage techniques. So the De-
partment contacted the utilities with near-term storage problems
individually and eventually had discussions with the following 12
utilities:

1. Carolina Power and Light Company.
2. Consumers Power Company.
3. Duke Power Company.
4. Florida Power and Light Company.
5. General Public Utilities.
6. Maine Yankee Atomic Power Company.
7. Northeast Utilities.
8. Portland General Electric Company.
9. Power Authority-State of New York.
10. Tennessee Valley Authority.
11. Virginia Electric and Power Company.
12. Yankee Atomic Electric Company.
Following initial discussions, only four utilities decided to con-

duct detailed discussions with the Department. They were the Flor-
ida Power and Light Company (FP&L), Portland General Electric
Company (PG&E), Tennessee Valley Authority (TVA), and Virginia
Electric and Power Company (VEPCO). PG&E and VEPCO eventu-
ally discontinued these detailed discus§ions. We are currently pur-
suing a cooperative program with FP&L and are just awaiting ap-
proval of the TVA Board of Directors for a DOE/TVA cooperative
program. The TVA program involves the licensing of two large ca-
pacity storage-only casks at the Browns Ferry site during fiscal
year 1983. In addition, DOE and TVA have a joint program to dem-
onstrate boiling water reactor rod consolidation. We are currently
seeking a utility partner for a large scale pressurized water reactor
rod consolidation program and a large scale cask storage program
at a reactor site.

As part of these cooperative programs, the Department has
promised to support licensing by developing generic licensing infor-
mation that can be used by all utilities and by conducting unli-
censed storage operations at a Government site with utility sup-
plied fuel and casks. This unlicensed storage would provide any
data required by the Nuclear Regulatory Commission (NRC) during
licensing. However, many utilities that the Department has talked
with are not willing to be the first to go through licensing since
there is the potential for extended licensing proceedings. This is
due to the practice of prenoticing and extensive hearings which
allow many opportunties for intervention and delay which not only
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frustrate their nuclear objectives but also carry over into rate
making hearings. Discussions with NRC staff have revealed that
they operate this way because of past accusations of working in
secret with utilities. Licensing relief via legislation to deal with
this problem is needed, and we would be happy to discuss this with
you.

Another area of concern to the utilities is the lack of a firm basis
on which to collect money for their fuel storage and disposal costs.
Public utility commissions have refused to include or have reduced
requests by utilities for coverage of fuel storage and disposal costs
in their rate structures because of uncertainty concerning the dis-
posal fee and when it is paid. We believe a tax on nuclear fuel with
early payment to the Government of the disposal fee would provide
a firm basis for the utility to recover costs from the ratepayer.

If you have any questions, we would be happy to discuss these
issues with you or your staff.Sincerely,

FRANKLIN E. COFFMAN,

Deputy Assistant Secretary for Nuclear Waste
Management and Fuel Cycle Programs,

Office of Nuclear Energy.

The Committee amendment strictly limits the nature of issues
which can be raised in licensing proceedings for new or expanded
storage capacity at reactor sites. It is the Committee's position that
enactment of H.R. 3809 as amended will render moot certain issues
now being litigated in capacity expansion proceedings. Under the
Committee amendment to H.R. 3809, for example, a Congressional
determination is made that spent fuel should be stored at reactor
sites when possible. Alternative site reviews therefore are not
needed prior to capacity construction. A commitment to a perma-
nent repository program, and a detailed program and schedule
leading to operation of such a repository, also included in H.R.
3809, render unnecessary consideration of whether expanded spent
fuel storage at reactor sites will create de facto permanent disposal
sites. The Committee is also recommending that the Commission
not consider issues previously considered and decided, or issues re-
lating only to reactor operations and not fundamentally to the stor-
age capacity expansion, since questions relating to whether the re-
actor should be operating can be considered in more appropriate
forums.

There will undoubtedly be major, substantial issues relating to li-
censing of new technologies for spent fuel storage at reactor sites
which must be fully reviewed. The existence of new technologies
has been demonstrated in this country and in other nations, and
the Committee anticipates that adequate data for licensing of these
technologies can be provided in the near term.

Technologies have been developed under Department of Energy
spent fuel storage programs, and in response to the changing
nature of national spent fuel storage needs. When reprocessing was
expected to be part of the nuclear fuel cycle, storage was expected
to be needed primarily for "hot" fuel, newly removed from the re-
actor core, which would remain at the site for no more than 10
years before being sent to a reprocessing plant. Utilities' inven-
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tories of spent fuel are now larger, and include older, cooler fuel.
Uncertainties effecting the back end of the fuel cycle remain, and
weigh against the economic wisdom of construction of large-scale
lifetime-capacity storage facilities for many utilities. The storage
techniques which have evolved in response to these changes are
passively cooled, as a result can be constructed at lower cost, and
can be added in small increments as determined to be necessary.

In order to expedite licensing and use of these technologies by
utilities, the Committee recommends efforts by the Department
and the Commission to develop special, streamlined proceedings for
technologies such as spent fuel storage casks which can be con-
structed in factories and moved to reactor sites in modules. Generic
licensing for such technologies would seem to be possible to a large
extent, although site specific adaptations would require review.

Although recent Department of Energy studies have projected
that as much as 6,480 metric tons of spent fuel storage capacity
may be required by utilities by 1995, the Committee anticipates
that implementation of new storage technology, expedited licensing
proceedings, and the requirement for diligent pursuit of alterna-
tives included in H.R. 3809 will result in no need for Federal in-
terim spent fuel storage in that time frame.

MONITORED RETRIEVABLE STORAGE

The Committee has recommended in H.R. 3809 that the Depart-
ment prepare a contingency plan for development of large-scale
facilities for long-term storage of high level waste and spent fuel,
in case it should be determined by Congress at some future time
that such facilities are necessary as part of the nuclear waste man-
agement system. The Committee is not recommending and does not
authorize construction of such facilities at this time or any future
time. The Committee has recommended that a study and design of
such facilities be prepared with caution, recognizing the serious
consequences which commitment to construction of such facilities
could have on the effort to develop permanent, high level waste re-
positories. The Committee notes that there are no conclusive tech-
nical, economic or social reasons for developing this technology at
this time. The Committee also notes, however, that the technology
could be desirable or necessary at some undetermined future time.
It is solely to insure the nation that the technology can be availa-
ble if needed that the Committee recommends the Monitored Re-
trievable Storage study.

Monitored Retrievable Storage (MRS) technology is simply spent
fuel storage using one of a variety of technologies. In the study rec-
ommended by the Committee, it is assumed that the storage would
be intended to be designed to take care of spent fuel for a very long
term. The Committee recommendation clearly states that this tech-
nology is not to take the place of or obstruct the development of
permanent repositories for nuclear waste or spent fuel.

MRS facilities could be developed for a number of different rea-
sons. A Department of Energy study of this concept 2 examined the

2
"The Monitored Retrievable Storage Concept, A Review of Its Status and Analysis of Its

Impact on the Waste Management System," U.S. Department of Energy, December 1981.
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possible uses of the technology and concluded, as did the Commit-
tee, that none of the possible uses can be justified at this time, al-
though many of them could be shown desirable as the waste man-
agement program evolves. Following is a review of some possible
uses and impacts of MRS technology.

The objection most often raised to the concept of large-scale,
long-term MRS storage is that it is not compatible with, and may
be destructive of, a national or societal goal to dispose permanently
of high-level radioactive wastes.

Use of large-scale long-term retrievable storage facilities was pro-
posed by the Atomic Energy Commission in its draft EIS on nucle-
ar waste disposal in 1974. The draft was determined to be inad-
equate in addressing a disposal program largely due to its emphasis
on the MRS approach, which was then called "Retrievable Surface
Storage Facilities", or RSSF. The EPA concluded, in its comments
on the AEC draft:

A major concern with the employment of the RSSF con-
cept is the possibility that economic factors could later dic-
tate utilization of the facility as a permanent repository,
contrary to the stated intent to make the RSSF interim in
nature. These economic factors would consist mainly of the
fiscal investments attendant to its construction and the ac-
tivities which arise in the commercial segment of the econ-
omy to support its operation.

The EPA added:

We fear that the initial construction costs of an RSSF,
together with its support facilities and peripheral indus-
tries, may comprise such an investment that the potential
economic impact attendant to its cancellation, after two or
three decades of operation, may overshadow the environ-
mental advantaged of decommissioning. In our view it is
highly unlikely that any of the RSSF concepts will prove
to be an acceptable ultimate disposal technique for this
waste. (EPA comments on WASH-1539, the AEC draft EIS
for Management of Commercial High-level and Transura-
nium-Contaminated Waste, November 21, 1974.)

Once waste is loaded into an MRS facility, barring a serious acci-
dent, the cost of moving the radioactive material and decommis-
sioning the MRS in funds and human exposure would outweigh the
advantage of relocating the waste underground to a permanent re-
pository. Technical analysts have specluated that ultimately, per-
haps 100 or hundreds of years in the future, society could tire of
monitoring the facility or the safety of the facility could deterio-
rate. Future generations would then bear the burden of either relo-
cating or burying the waste, or making the decision to leave it per-
manently in a facility not designed for that purpose.

SAFETY ISSUES

Consideration has been given to whether use of monitored stor-
age over extended periods could increase the safety of management
of high-level nuclear wastes. The consensus of witnesses before the
Energy and the Environment Subcommittee and the recent Depart-
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ment of Energy study was that long-term monitored storage does
not provide safety advantages, although it theoretically could help
reduce the cost of geologic disposal. Following is a review of some
of the issues that have been raised:

1. Is waste safer in a facility where we can watch it than it
would be in a facility that has been permanently closed up?

The National Academy of Sciences indicated that the risks of
permanent disposal are less than the risks of monitored storage.
The Nuclear Regulatory Commission indicated that monitored stor-
age is probably "safe enough," if society is diligent over thousands
and tens of thousands of years about keeping up the quality of the
monitoring and maintenance and eventually relocating the waste
to either new monitored facilities or permanent disposal facilities.

Technical experts emphasize that selection of monitored or per-
manent disposal is essentially a societal decision which should be
based on: (1) the level of safety desired, and (2) the extent to which
one wants to rely on future decison-makers and future generations
to deal with the wastes.

2. Is a permanent repository safer if the waste has been cooled in
an MRS facility for long periods before being disposed of in a deep
geologic facility?

There is nearly unanimous agreement that cooling spent fuel for
ten years prior to disposal increases the safety of the repository if
spent fuel is reprocessed and the waste is turned into glass. At this
point, the heat generated by radioactivity in the waste drops to a
point where it will not cause the glass to become brittle. All spent
fuel is and will be cooled ten years before being moved away from
the reactor.

The 1981 Department of Energy study on MRS technology con-
cludes: "Aging the wastes (prior to disposal) reduces repository
thermal load and thus the temperatures that will be experienced.
This would reduce the rate of various physical and chemical degra-
dation processes and potentially lead to increased safety margins in
the repository. Quantitative conclusions on those points have not
been reached yet."

ECONOMIC ADVANTAGE

Long cooling periods in an MRS facility would allow engineers to
put more waste into a given repository without raising the overall
repository temperature peak. The savings in repository cost result-
ing from increased capacity by cooling waste must be balanced
against the cost of holding the waste on the surface. The Depart-
ment of Energy study concludes:

Storing fuel for 100 years in MRS facilitis * * requires
more undiscounted dollars than initiating disposal in the
year 2000, * * * even though there is an assumed 40 perent
savings in repository costs because of cooldown of the
spent fuel or waste. The total cost increase results from
the additional cost of the MRS facility, an extra transpor-
tation link, and 100 years of repository research and devel-
opment (arbitrarily set at $50 million per year), which off-
sets the eventual repository cost savings.
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REPOSITORY AS MRS

In practice, it is possible that a deep geologic repository such as
will be constructed under H.R. 3809 could provide the economic
and safety advantages which might prove desirable in the context
of MRS technology. A repository can be designed and constructed
in such a way that waste or spent fuel would be air-cooled for long
periods of time, as it would be in a surface-sited MRS. In addition,
the repository can be designed with total retrievability so that for
whatever period is desired a primary protection of the waste would
be human monitoring and maintenance. Cooling and total retrieva-
bility options are expensive, but might compare favorably with the
expense of building separate, additional surface facilities for these
purposes. Such designs are being considered by the Department
and are understood to be technically feasible. (See Retrieval Op-
tions Study, ONWI-63, Department of Energy, March 1980).

MRS AS BACK-UP FOR REPOSITORY PROGRAM

The Committee notes that although there is substantial confi-
dence that the repository development program represented by the
Committee amendment will provide safe facilities in a timely
manner, it is not possible to resolve all uncertainties or predict all
obstacles. The potential for failure or serious delay in the program
exists. Monitored Retrievable Storage may be required in the event
of failure or long-term delay of the repository development pro-
gram. Indeed, this need for insurance that some safe technology
will be available when nuclear reactors begin being decommis-
sioned is the Committee's primary basis for recommendation of the
detailed planning for an MRS program included in the Committee
amendment to H.R. 3809.

DEFENSE NUCLEAR WASTE

H.R. 3809 as amended by the Committee does not mandate ac-
tions or affect in any way current regulatory requirements or ex-
emptions applicable to repositories or other storage or management
facilities for high level waste created by nuclear defense activities
or nuclear research activities of the Department of Energy or the
Department of Defense. The Committee rejected an amendment
proposed to explicitly exempt from the Act any facilities for dispos-
al of defense nuclear wastes, in order to assure that facilities con-
structed and operated under this Act could be available for disposal
of wastes from the Department of Energy or the Department of De-
fense activities if those agencies should elect to use these facilities.

The Committee intends that the Secretary of Energy develop and
operate for the nation at least one permanent disposal facility for
high level waste and spent fuel as required under the provisions of
H.R. 3809. This legislation does not prohibit the Secretary from
constructing and operating another waste disposal facility under
some other authority, consistent with other applicable laws. The
Secretary is currently undertaking such a program. The Waste Iso-
lation Pilot Plant project has been authorized for development of a
facility for disposal of transuranic wastes, which may eventually be
converted to a disposal facility for high level wastes. Such a conver-
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sion would presumably subject the facility to requirements for li-
censing by the Nuclear Regulatory Commission of Section 202 of
the Energy Reorganization Act. It would not, however, subject the
facility to the requirements of this Act. The State or Indian tribe
on whose territory the facility is located would receive no rights of
participation or financial compensation under this Act.

The Committee does not endorse in principle or in practice the
separation of programs for management of defense and commercial
high level nuclear waste. It is not the objective of this legislation to
address that issue, however.

It is clear that mismanagement or lack of commitment to waste
management in the defense sector reflects upon and can directly
affect the domestic nuclear industry. Waste leaks at the Hanford
reservation and failure to plan for permanent disposal of defense
high level waste has influenced public concern regarding Federal
competence and commitment to deal with commercially-generated
waste. It could further erode public acceptance of domestic nuclear
technology if a public perception existed that a nuclear waste man-
agement program represented a solution for only half the natioAi's
high level nuclear wastes.

By providing that repositories construted under the Committee
amendment can be used for waste from any national source, the
Committee is helping to assure that the waste management pro-
gram will be accepted as a comprehensive solution. If after a re-
pository is operating under this Act Federal defense decision-
makers or subsequent Congresses elect to have defense nuclear
wastes delivered to the repository, the Committee amendment will
have provided for that contingency. If a decision has been made to
develop separate defense waste disposal facilities, this legislation
would not conflict with such a decision.

PARTICIPATION AND ASSISTANCE FOR STATES AND INDIAN TRIBES

H.R. 3809 as amended by the Committee provides for states or
tribes which are "hosts" to sites being studied for repositories, and
sites being developed for repository operation, clear rights and pro-
cedures for participation in decisions effecting the sites and finan-
cial assistance to help them participate and to mitigate repository
impacts.

During repository site studies, prior to such time as a site has
been approved for licensing and repository construction, states and
tribes have rights to receive all relevent information from investi-
gations, to participate in planning of environmental assessments
and site characterization activities and to make recommendations
regarding other aspects of conduct of the investigations which
affect the social and economic well-being of citizens of the state or
tribe. The state or tribe will be provided 75 percent of the cost of
participation in these activities.

The Department of Energy is required to enter into an agree-
ment with each state or tribe where sites are being studied, laying
out the procedures and standards which will define their relation-
ship during the Department of Energy's activities. Although the
Department will have fundamental responsibilities under the Com-
mittee amendment to meet schedules, fully explore sites and devel-
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op timely and appropriate information for regulatory proceedings,
its responsibility to respond to and implement all reasonable sug-
gestions of a state or tribe is also considered essential to the order-
ly implementation of the repository program.

The state or tribe is considered to have a responsibility to in-
volve its own citizens in the repository development program and
to provide for them full and current information regarding Federal
activities in the state.

The state or tribe on whose territory a site is located is consid-
ered to be the primary governmental participant in the repository
program. If a site is within the boundaries of tribal lands, a state
in which the reservation was situated would not have jurisdiction
on development of that site. Adjacent states and tribes are given
rights to receive critical information and participate in planning to
some extent, however.

The participation of an affected Indian tribe in activities pro-
posed to be located on Indian land is consistent with existing law.
The established law recognizes Indian tribes as semi-sovereign enti-
ties, based upon the historical concept of conquest and the reali-
ties of cultural diversity which existed during this country's forma-
tive years. Drawing from Article 1, section 8, clause 3 of the U.S.
Constitution granting to the Congress the power to regulate com-
merce with the Indians, the United States Supreme Court held
that land reserved to a particular Indian tribe by the federal gov-
ernment gives the tribe and its members a possessory interest in
those lands, which cannot be alienated without the consent of the
Federal government. Johnson v. McIntosh, 21 U.S. 543 (1823). This
restriction on alienation exists to the present and applies to land
reserved to Indians through treaties, executive orders, and congres-
sional Acts. 25 U.S.C. § 463f.

A corollary to the trust relationship between Indians and the fed-
eral government is a denial to the States of the power to regulate
activities within Indian reservations.

The Supreme Court stated:
The treaties and laws of the United States contemplate

the Indian territory as completely separated from that of
the states; and provide that all intercourse with them
shall be carried on exclusively by the government of the
union.

Worcester v. Georgia, 31 U.S. 515 (1832). As a result, a state is se-
verely limited in its power to tax, to impose criminal penalties, and
to otherwise regulate the activities of Indians in Indian country.
See DeCoteau v. District County Court, 358 U.S. 217 (1959).

The Indian Reorganization Act of 1934, 25 U.S.C. § 461 et seq.,
recognized the right of Indians to govern themselves and set up
procedures for each of the various tribes to form its own governing
body, adopt a constitution, and to incorporate itself. The tribe
became recognized by the Federal Government for the purpose of
governing itself when its constitution was approved by the Secre-
tary of the Interior.

One effect of such recognition is the necessity of gaining tribal
consent before the Secretary of the Interior can alienate or other-
wise encumber Indian land. 25 U.S.C. § 476. Subsequent legislation
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extended these tribal rights to other Indian communities, and ex-
tended the federal trust relationship to lands previously allotted to
individual Indians.

The Committee amendment reflects current law by recognizing
the right of each Indian tribe to regulate activities within the exte-
rior boundaries of its reservation, and the absence of that right to
the State in which an Indian reservation is located. The term
Indian reservation is defined in the bill to include dependent
Indian communities, reservations, and allotments, as defined in 18
U.S.C. § 1151. The term Indian tribe includes all groups of Indians
recognized by the Secretary of the Interior under the Indian Reor-
ganization Act and other laws.

A host state or tribe is given by the amendment a right to reject
selection of a site for licensing by the Department of Energy and
the President. Following through site characterization, public hear-
ings and preparation of an environmental impact statement under
the National Environmental Policy Act, the Secretary of Energy is
required to recommend to the President, and the President must
subsequently recommend to Congress, at least one site determined
to be suitable for application for licensing as a repository. The host
state or tribe may reject this recommendation by notifying Con-
gress of its rejection within 60 days of the President's recommenda-
tion. The state or tribe must provide written justification for its de-
cision to reject the repository.

A state or tribal rejection can only be overridden by a joint reso-
lution of the Congress. Such a resolution is required to be treated
in the Congress under special expedited procedures.

If a site is approved for licensing, and if an operating license is
issued for the site by the Nuclear Regulatory Commission, the host
state or tribe will receive under the Committee amendment finan-
cial, technical or other impact assistance such as it may request to
mitigate impacts of the repository and to provide revenues in lieu
of taxes which would be due if the facility were not Federally
owned. It is the intent of the Committee that the impact assistance
provided to the host state or tribe be generous and adequate to
cover all reasonable impacts. The Committee did not provide direct
grants or other lump-sum financial payment to the host govern-
ment due to requests by the National Governors' Association that
assistance be directly related to repository activities. The Secretary
will be constrained in meeting requests for assistance by assuring
that benefits are related to the repository and by its own determi-
nation of reasonableness.

APPLICATION OF NEPA

The Committee has attempted in its amendment to H.R. 3809 to
provide a "roadmap" for compliance by the Secretary of Energy
and the Nuclear Regulatory Commission with the National Envi-
ronmental Policy Act (NEPA). Although every possible juncture
which could require preparation of an environmental impact state-
ment (EIS) cannot be anticipated, at least for the actions and proce-
dures specified in the amendment, the Committee intends that the
Congress will have made clear where environmental impact state-
ments under NEPA must be prepared.
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The two crucial decisions requiring preparation of EISs under
NEPA are the Secretary's decision to select a site for licensing
from among those characterized, and the Commission's decision
whether to grant a license at the site.

The Committee amendment directs the Commission to use the
Secretary's alternative site review and other data prepared for the
site selection EIS to the maximum extent practicable. It is the
Committee's intent that the Commission be precluded from having
to undertake a repetition of the Department of Energy decisions
unless it determines that new information or other considerations
make a review necessary.

The Committee intends that throughout the repository develop-
ment program, the Secretary and other agencies meet the general
requirements and the spirit of NEPA. Where the Committee has
specified that an environmental impact statement under NEPA is
not required, the amendment nonetheless provides for the gather-
ing and public consideration of relevant information and for use of
informal hearings to provide educational and participatory
opportunity.

The specificity of the NEPA guidelines in the committee amend-
ment are intended to avoid litigation regarding its applicability
and to ensure that the essential objectives of NEPA are met with-
out such litigation. In some cases, the Committee's recommenda-
tion assures that information will be prepared and made publicly
available, and that non-Federal governments and the public will
have strong roles in decision-making, in cases where NEPA could
not have been relied upon to produce these results.

INTERIM STORAGE OF TRANSURANIC NUCLEAR WASTE

The Committee has recommended that existing Federal facilities
for storage of transuranic (TRU) wastes be made available, for a
limited time, to private generators of such waste who have no ca-
pacity for its storage.

TRU waste is generated privately in the United States largely by
companies operating under contract to the Department of Defense.
Recent changes in regulatory requirements for transuranic waste
disposal have led to an absence of commercial disposal capacity for
this material. The Nuclear Regulatory Commission is promulgating
new regulatory criteria for transuranic waste disposal. The Com-
mittee amendment to H.R. 3809 requires the Commission to com-
plete development of such criteria. When a regulatory system for
TRU waste disposal facilities is in place, the private sector will be
expected to provide TRU disposal capacity and use of Federal stor-
age capacity will no longer be allowed.

Federal TRU storage facilities are not now subject to licensing by
the Nuclear Regulatory Commission. The amendment exempts
these facilities from licensing which would have been required as a
result of acceptance at the facilities of commercially generated
TRU waste.

The Secretary is prohibited from accepting for storage TRU
waste resulting from decommissioning of nuclear reactors due to
the excessive amounts of such waste which would be generated.
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LoW-LEVEL NUCLEAR WASTE

Subtitle C of Title II of the Committee amendment to H.R. 3809
provides for permanent care of privately owned and operated dis-
posal facilities for low level nuclear waste, and for facilities con-
taminated with low level nuclear waste resulting from Federal ac-
tivities under the Atomic Energy Commission (AEC) and Manhat-
tan Engineering District (MED) projects.

This subtitle is particularly necessary as states attempt to devel-
op new low level waste disposal sites to meet the urgent need for
new low level waste disposal capacity. Low level nuclear waste is
generated by hospitals, research laboratories and universities as
well as by nuclear power reactors. The subtitle provides that sites
developed in or by states will be fully decommissioned before they
can be shut down or abandoned. Properly decommissioned sites can
then be turned over to the Federal government to assure perma-
nent care by stable Federal institutions.

Old MED and AEC sites can under the subtitle also be turned
over to permanent Federal care if they meet applicable decommis-
sioning requirements.

INFLATIONARY IMPACT STATEMENT

In accordance with rule XI, clause 2(1)(4) of the Rules of the
House of Representatives, this legislation is assessed to have a
minimal inflationary effect on prices and costs in the operation of
the national economy.

Impacts of the national nuclear waste management program
which would be enacted by this legislation will be distributed
among a great diversity of regions and types of business institu-
tions, and is not likely to particularly affect any single segment of
the economy. Resolution of the permanent nuclear waste disposal
problem should provide certainty and stability for waste disposal
charges levied on electricity consumption.

SECTION-BY-SECTION ANALYSIS

Section 1 provides a short title and table of contents.
Section 2 provides definitions of terms used in H.R. 3809.
Section 3 separates the provisions of the act so that if through

judicial review or other means any part of the act is held invalid,
the remainder of the act will still be applicable and valid.

Section 4 clarifies that nothing in this act affects Section 605 of
48 U.S.C. 1491 requiring special authorization by the Congress and
the Secretary of the Interior before any nuclear waste may be dis-
posed of on any of the Trust Territories of the Pacific.

TITLE I-HIGH-LEVEL RADIOACTIVE WASTE AND SPENT NUCLEAR FUEL

Title I establishes Federal policy and programs to provide for
management responsibilities in the public and private sector and to
provide facilities for the storage and disposal of civilian high level
waste and spent nuclear fuel.
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SUBTITLE A-REPOSITORIES FOR DISPOSAL OF HIGH-LEVEL WASTE AND

SPENT NUCLEAR FUEL

Section 111(a) sets out findings of Congress that nuclear waste is
a national problem, which Federal efforts have not resolved for the
past 30 years; that the Federal government must be responsible for
developing facilities for disposal of these wastes, while the gener-
ators and owners of such wastes must be responsible for the cost of
providing disposal facilities; and that interim storage of such waste
and spent fuel is primarily the responsibility of the generators of
such waste and spent fuel until it is accepted for disposal in a Fed-
eral facility. The Congress finds also that state and public partici-
pation in development of waste disposal facilities is essential and
that high level radioactive waste and spent nuclear fuel shall not
present a hazard to this or future generations.

Section 111(b) establishes that the purposes of the subtitle are to
establish a schedule for development of licensed repositories that
will provide reasonable assurance that public health and safety
and the' environment will be protected from the hazards of nuclear
waste; and to establish and define Federal and State relationships
and certain financial responsibilities in implementation of the
schedule and associated programs.

Recommendation of Sites for Site Characterization

Section 112(a) requires the Secretary of Energy to develop guide-
lines to be used in selecting sites qualified to merit in-depth study
as possible repository sites. The primary feature of the site specifi-
cally to be evaluated consists of a rock medium about 1,000 or more
feet underground which will of itself provide one of the primary
containments of the waste. Some surface or associated geologic fea-
tures are also important concerns in site selection. The Secretary is
required to specify in the guidelines factors which would qualify or
disqualify a site from development as a repository, including prox-
imity to natural resources or populations, hydrogeophysics, seismic
activity and nuclear defense activities. The Secretary is required to
give priority to sites in rock which tends to slow down transporta-
tion of radionuclides by water.

Any site is required to be disqualified from development if, ac-
cording to the most recent applicable report by the Census Bureau
prepared before the date the site is considered for site characteriza-
tion or licensing, whichever the case may be, the site or its immedi-
ate surroundings exceed a certain level of population and popula-
tion density. The surroundings will be considered, and population
and density will be determined, as defined or determined by the
most recent Census Bureau report giving both population and pop-
ulation density statistics. The surroundings will be as defined by
the applicable Census Bureau report as any metropolitan statistical
area, county, urbanized area or place.

The assessment of population density qualification factors is in-
tended to consider these factors only as they exist at the time the
site is considered for characterization or for application for con-
struction authorization for licensing. Projections of future popula-
tions following development of a repository site are not intended to
be relevant considerations.

HeinOnline -- 1 Legislative History of the Nuclear Waste Policy Act of 1982: P.L. 97-425 : 96 Stat. 2201 : Jan. 7, 1983 50 1983



The Secretary is required to recommend sites in different geolog-
ic media. The guidelines established are required to be used for se-
lection of sites in subsection (b) and may be revised from time to
time.

Section 112(b) requires the Secretary to recommend sites to the
President for site characterization. Three sites in three different
geologic media must be recommended no later than one year from
enactment of the Act. Two additional sites are required to be rec-
ommended no later than February 1, 1985, at least one of which is
required to be in granite rock and neither of which may be any of
the sites previously recommended.

Recommendations are required to be accompanied by a detailed
statement of the basis for the recommendation, and are required to
be communicated along with the explanation to the chief executive
of the state or tribe on which the site is located.

The Secretary is required to hold public hearings in the vicinity
of any site to be recommended before such recommendation occurs.
Hearings under this paragraph are to be of an informal nature. At
these hearings the Secretary is required to solicit and receive sug-
gestions regarding the scope and content of environmental assess-
ments and characterizations plans to be prepared for further site
study. The Secretary is intended to adopt suggestions to the extent
practicable.

Section 112(c) permits the President to review and either approve
or disapprove the Secretary's site recommendations under subsec-
tion (b) within 60 days of such recommendation. Failure of the
President to either approve or disapprove recommendations shall
be considered as approval of the recommendations. Presidential ac-
tions must be communicated to chief executives of states or tribes
where sites are located.

The President is permitted to delay decisions under the subsec-
tion for no more than 6 months if he determines the Secretary has
not provided adequate information for his decision.

Section 112(d) authorizes the Secretary to continue identifying
new sites for characterization in accordance with procedures under
this section.

Section 112(e) provides that each activity of the President or Sec-
retary under Sec. 112 shall be considered a preliminary decision-
making activity under the National Environmental Policy Act. No
environmental Impact Statement shall be required to be prepared
under section 102(C), (E) or (F) of that Act.

Section 113(a) requires the Secretary to carry out site character-
ization activities in accordance with the provisions of this section
at each site approved under section 112.

Section 113(b)(1) sets out in detail the reports, plans and other in-
formation which must at a minimum be prepared and provided to
the affected State or tribe and to the Commission before the Secre-
tary may proceed to sink exploratory shafts at any site. The mate-
rials are intended to assure the availability and distribution of in-
formation required by the Commission for oversight of site charac-
terization activities, information considered important or necessary
for the Secretary's characterization program and information im-
portant and useful to state and tribal understanding and oversight
of the site characterization program.
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Paragraph (2) requires the Secretary to make available, and hold
informal public hearings on, information prepared under para-
graph 1.

Paragraph (3) requires the Secretary to keep appropriate State or
Indian officials informed regarding the conduct of site characteriza-
tion activities.

Section 113(c) sets out restrictions on the Secretary's conduct of
site characterization activities.

Paragraph (1) limits activities to be conducted at a site to those
necessary for evaluation or licensing of the site or for compliance
with the National Environmental Policy Act. Site characterization
activities are intended to be kept to the reasonable minimum ex-
pense and impact and are intended not to be so extensive as to
result, through physical impact or through economic commitment,
in the prejudicing of decisions regarding further development of
the site.

Paragraph (2) discourages the use of radioactive materials at
sites being characterized. Such use may be permitted only if the
Commission concurs that such use is necessary to application for
licensing. If such use is permitted it must involve the minimum
amount necessary and no more than the curie equivalent of 10
metric tons of spent fuel. Any radioactive material used at a site
must be fully retrievable.

Paragraph (3) requires deliberate decisionmaking, notification
and site decommissioning if a site being characterized is found un-
suitable for further development.

Section 113(d) provides that each activity of the Secretary under
Section 113 which is in compliance with the limitations and re-
quirements of subsection (c) shall be considered a preliminary deci-
sionmaking activity and shall not require the preparation of any
environmental impact statement. Activities which may be proposed
or implemented not in compliance with subsection (c) may result in
a change of the impact of the activity. Particularly, any expansion
of activities at a site, whether surface or subsurface activities, may
extend beyond a preliminary nature and may require preparation
of an environmental impact statement.

Site Approval and Construction Authorization

Section 114 delineates actions required to be undertaken, and the
establishment of deadlines for certain of such actions, leading to
the selection of a repository site for licensing, and to a decision on
a construction authorization for at least one repository for high
level nuclear waste and spent fuel.

Section 114(a) sets out procedures and requirements for the
Secretary's decision to recommend a site for license application.
Prior to recommending a site to the President as suitable for li-
cense application, the Secretary is required to hold informal public
hearings at the site being considered for recommendation, to have
completed characterization of at least 3 sites under section 113, and
to have notified the appropriate state or tribal officials of his intent
to make such recommendation. No sooner than 30 days following
state or tribal notifications, the Secretary may submit a recommen-
dation to the President.
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Recommendations made by the Secretary must be based on the
record of information developed under this section and section 113.

The Secretary must submit a comprehensive statement of the
basis for his decision to the public and the President. In addition to
materials prepared or developed under this section or section 113,
the statement must include: a final environmental impact state-
ment on the decision prepared pursuant to the National Environ-
mental Policy Act; preliminary comments of the Commission, and
any report submitted by the host state or tribe regarding require-
ments for impact assistance.

The President is required to submit a recommendation of a site
for licensing to Congress pursuant to the provisions of this subtitle
along with a copy of the Secretary's report.

If a site is disapproved as a result of Congressional or state
action or failure to act under section 117, the President must
submit a new site recommendation within one year of the disap-
proval, pursuant to the provisions of this subtitle. Presidential rec-
ommendations under this subsection are not considered major Fed-
eral actions under the National Environmental Policy Act.

Section 114(b) requires the Secretary to submit an application for
licensing of the repository to the Commission not later than 90
days after a recommendation of a site is effective. Copies of such
application must be provided to the appropriate state or tribal offi-
cial.

Section 114(c) requires the Commission to provide to the Con-
gress an annual status report on its consideration of the license ap-
plication until an operating license for a repository is issued.

Section 114(d) requires the Commission to consider a license ap-
plication in accordance with the laws applicable to it, except that
the Commission shall issue a final decision approving or disapprov-
ing issuance of a construction authorization no later than January
1, 1989 or three years after the application is submitted, whichever
is later. The Commission can delay its decision by not more than 12
months if it reports a need for such delay to Congress and the Sec-
retary not later than 30 days prior to the deadline.

Section 114(e) requires the Secretary and other Federal agencies
to cooperate in negotiating a schedule for Federal decisions and ac-
tions necessary to development of a repository. Failures to meet
deadlines set out in the schedule are required to be explained to
the Secretary and the Congress in a written report by the failing
agency which shall include a plan for mitigation of the delay.

Section 114(f). The recommendation by the Secretary under this
section of a site considered suitable for license application shall be
considered a major Federal action requiring preparation of an envi-
ronmental impact statement under the National Environmental
Policy Act. Compliance with the procedures and requirements of
this Act shall be deemed adequate consideration of the need for a
repository, the time of initial availability of a repository, and all
alternatives to a repository, which issues shall not require consider-
ation in the Secretary's statement. The Secretary shall consider
not less than 3 sites recommended and approved under section 112
for site characterization.

The Commission is required to adopt the statement prepared by
the Secretary under this subtitle to the maximum extent practicable.
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The Secretary's statement is intended to suffice regarding the
issues addressed and not be duplicated by the Commission unless
the Commission determines, in its discretion, that significant and
substantial new information or new considerations render the
Secretary's statement inadequate as a basis for the Commission's
determinations. The Commission shall not in any statement it pre-
pares with respect to the first repository constructed under this
title consider the need for a repository or nongeologic alternatives
to the site of such repository.

REVIEW OF SITE SELECTION

Section 115(a) provides that Congress may under special and ex-
pedited rules and procedures overrule the disapproval by a state or
tribe of a site recommended for development as a repository. If a
notice of disapproval is submitted under sections 116 or 117 and
such notice of disapproval is not overruled by Congress pursuant to
this section the site shall not be considerable for license application
for repository development. A site designated under section 114
shall be considered suitable for license application if no notice of
disapproval has been submitted under sections 116 and 117 within
60 days of the President's recommendation of the site to Congress
under section 114; or the designation it shall be considered effective
if Congress overrules a disapproval by a state or tribe pursuant to
the provisions of this section.

Under Section 115(b) a notice of disapproval submitted under sec-
tion 116 or 117 by the appropriate state or tribe will be effective
unless Congress overrules such notice by joint resolution within 90
calendar days of continous session following the date of Congres-
sional receipt of such notice.

The subsection sets out special rules and procedures for consider-
ation of a resolution concerning such notice of disapproval by the
Congress. Any committees to which such resolutions have been re-
ferred may be discharged from consideration of the resolution if
such resolution has not been reported by a committee within 60
days of its referral. Amendments to resolutions are not in order
during consideration of the resolution by the committee of the
whole.

Section 115(c) sets out the method by which days shall be com-
puted for purposes of subsection (b). Continuity of session of Con-
gress is broken only by an adjournment sine die, and days on
which either House is not in session because of an adjournment of
more than 3 days to a day certain are excluded in the computation
of the 90-day period or the 60-day period, as the case may be.

Section 115(d) provides that the Commission may provide Con-
gress with comments on any license application under section 116
or 117 and such comments shall not be construed as binding the
Commission with respect to any licensing action concerning the re-
pository involved.

Participation of States

Section 116 provides rights and financial assistance for state par-
ticipation in repository siting and licensing decisions.
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Section 116(a) authorizes the governor and legislature jointly of
each state where a site is recommended for development under sec-
tion 114 to submit a notice of disapproval of such site to the Con-
gress. Any notice of disapproval issued pursuant to the provisions
of this section is effective unless it is overruled by Congress pursu-
ant to section 115. A notice of disapproval may be submitted by
any other person or entity designated by the governor and the leg-
islature pursuant to state law.

A notice of disapproval may be submitted to Congress not later
than 60 days after the date that the President recommends a site
in the state for license application under section 114. Such notice
shall be considered submitted to Congress on the date of its trans-
mittal to the Speaker of the House and the President pro tempore
of the Senate. The notice must be accompanied by a statement of
the reasons explaining why the governor and legislature disap-
proved the recommended site.

The authority of the governor and legislature under this section
is not applicable to any site located on a reservation. Such sites are
under a jurisdiction of the affected tribe, pursuant to section 117.

Section 116(b) provides for financial and technical assistance to
states. Grants are required to be provided to states during site
characterization periods to cover up to 75 per cent of state's costs
in participating in review of the site being studied. If a site is ap-
proved by the Commission for repository construction, impact as-
sistance grants will be made to cover any social, economic, environ-
mental or other impacts a state expects from such development. In
addition, payments are required to be made to a state during char-
acterization and further development activities in lieu of taxes
which a state would receive were this project taxed like any other
industrial activity in the state. Grants and payments made under
this section shall be made out of amounts collected from generators
of or owners of high level waste or spent nuclear fuel and held in
the Nuclear Waste Trust Fund established in section 124.

States are required to provide at least 25 percent of the costs of
the activities undertaken under this section. Expenses ordinarily
incurred by the state or any political subdivision of the state are
not eligible for funding under this section. States must use not less
than $100,000 annually of grants received under this section to pro-
vide and disseminate information to the public regarding site de-
velopment activities.

Paragraph (2) requires the Secretary to provide technical and fi-
nancial impact assistance to any state where a construction permit
for a repository is approved which requests such assistance. States
are required to prepare a report on impacts which are likely to
result from repository development and to submit such report to
the Secretary prior to the Secretary's recommendation of the site
to the President under section 114. The Secretary is required to
submit such report to Congress together with the Secretary's esti-
mate of the total cost of implementing the impact assistance plan.
The Secretary is required to commence providing assistance to
states under this paragraph as soon as practicable following grant-
ing by the Commission of a construction authorization for a reposi-
tory in the state and following completion of judicial review of any
action seeking to prohibit such construction.
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Paragraph (3) requires the Secretary to grant to states where
sites are being characterized or otherwise developed payments in
lieu of taxes which would be paid if the project or facility were
taxed like other industrial activities in the state. The payments are
intended to be based on the assessed value of the activities in the
year for which the payment would be levied.

Paragraph (4) sets termination dates for payments made under
this section. Payments made to states generally must terminate
with activities in the state, when a site is disqualified from consid-
eration or when an operating license is issued for the repository
concerned, except that impact assistance and payments in lieu of
taxes may continue as appropriate through operation and decom-
missioning of the facility.

Section 116(c) provides notification and consultation rights for
states where repository sites are located within the boundaries of
an Indian reservation. In such cases, the Secretary is required to
notify and consult with such states whenever he is required to
notify or consult with the Indian tribe.

Consultation With State and Indian Tribes

Section 117 requires the Secretary to establish and negotiate
with states and tribes where repository sites are being studied or
developed agreements regarding participation in decisionmaking
and provision of information. Such consultation agreements are re-
quired to be entered into with both affected states and affected
Indian tribes within the state whether the site is on a -reservation
or on state lands. The Secretary is required to resolve concerns and
requests of states and tribes under this subsection, pursuant to pro-
cedures negotiated, to the maxiumum extent feasible.

Participation of Indian Tribes

Section 118 provides for Indian tribes the same rights and assist-
ance provided for states when a site being studied or developed for
use as a repository is located within the boundaries of an Indian
reservation. Participation by Indian tribes differs only in that
grants made for participation in site investigation prior to licensing
action are provided to cover only 75 percent of state costs, while
such grants are required to cover 100 percent of costs incurred by a
tribe.

Judicial Review of Agency Actions

Section 119(a) provides that the U.S. Court of Appeals for the
District of Columbia, acting as a special court, shall have original
and exclusive jurisdiction over civil action taken under this act by
the Secretary, the Commission or the President except for review
by the Supreme Court. Civil actions include actions for review of
actions taken under the subtitle, actions alleging the failure to
take action under the subtitle, actions challenging the constitution-
ality of decisions made or actions for review of environmental
impact statements prepared pursuant to the National Environmen-
tal Policy Act.
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Section 119(b) requires the D.C. Court of Appeals to exercise its
powers to expedite consideration of cases over which it has jurisdic-
tion under this section.

Section 119(c) provides that civil actions for judicial review de-
scribed under this section may be brought not later than the 180th
day after the date of the action or decision or failure to act in-
volved. If a person can show that he did not know of the action in-
volved and can show that a reasonable person would not have
known, such party may bring a civil action not later than the
180th day after the date on which such party acquired actual or
constructive knowledge of such decision, action or failure to act.

Expedited Authorizations

Section 120 requires Federal officers or agencies to expedite con-
sideration of authorizations required for the construction or initial
operation of a repository developed under this subtitle. Authroiza-
tions issued or granted under this section shall include such terms
and conditions as may be required by law, and may include terms
and conditions permitted by law.

Certain Standards and Criteria

Section 121(a) requires the Administrator of the Environmental
Protection Agency to promulgate general standards for protection
of the general environment from radioactive material in repositor-
ies no later than one year after the date of enactment of this Act.

Section 121(b) requires the Commission to promulgate technical
requirements and criteria for approving or disapproving license ap-
plications for repositories, applications for licenses to receive and
possess spent nuclear fuel and high level radioactive waste in such
repositories and applications for authorization for closure and de-
commissioning of such repositories. Such requirements and criteria
are prohibited from being inconsistent with comparable standards
promulgated by the Administrator under subsection (a). The Com-
mission is not prohibited from promulgating and implementing re-
quirements and criteria before the Administrator promulgates
standards under subsection (a). The Commission is required to
revise its requirements following promulgation of standards by the
Administrator, if necessary.

Section 121(c) provides that promulgation of standards or criteria
under this section shall not be considered a major Federal action
requiring preparation of any environmental impact statement
under the National Environmental Policy Act.

Disposal of Spent Nuclear Fuel

Section 122 requires that any repository constructed under this
Act be designed to permit retrieval of any spent fuel placed in the
respository. Such retrieval may be necessary or desirable for public
or environmental protection, to permit recovery of economically
valuable contents of spent fuel or to reduce cost or improve oper-
ations of the repository. Any period of retrievability must, however,
be planned and intended prior to repository construction and must
be integrated into the design of the repository and reviewed and
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approved as part of the design by the Commission in its normal li-
censing process.

Accounting of Expenditures

Section 123 requires the Secretary to keep records of expendi-
tures made under the subtitle or under other laws which are the
basis of the fees assessed as described in section 124.

Nuclear Waste Trust Fund

Section 124 authorizes the Secretary to contract with utilities or
other agents requiring use of repositories constructed under this
Act to provide repository services in exchange for payments by re-
pository users to cover program costs. Funds collected under this
section are required to be paid into a special trust fund and used
only for expenses of repository development authorized under this
subtitle. Requirements and procedures are set out for management
of the fund, use of the fund, and establishment of appropriate fees
and methods of collection.

Section 124(a) authorizes the Secretary to enter into contracts
with any person who generates or holds title to high-level radioac-
tive waste or spent fuel for the disposal of such waste or fuel. Fees
paid to the Secretary under such contracts are required to be suffi-
cient to offset all expenditures necessary and incidental to the re-
pository development program as described in subsection (d).

A report to Congress establishing annual payment charges for
these contracts to be calculated on an annual basis is required to
be submitted to Congress no later than 180 days from enactment of
this Act. The charges are required to be published in the Federal
Register and to become effective not less than 30 days after publi-
cation. The charges as published in the Federal Register are to
remain effective for 12 months. The Secretary is required thereaf-
ter to establish the payment charge by rule and review the charge
annually.

All persons desiring to dispose of high level waste or spent fuel
in repositories constructed under this subtitle are required to pay a
ratable portion of the costs of such disposal. Payment schedules are
required to be developed by the Secretary for applicability to per-
sons entering into contracts with the Secretary under this section.
The Secretary is also required to establish appropriate payment
schedules for persons not entering into contracts but also desiring
at some time to use the repository.

Paragraph (3)(A) requires full pre-disposal payment to be made
for spent fuel assemblies placed into reactors after July 30, 1983.
The payment is required to be made in equitable installments over
the time the assembly is in the reactor core, generally a period of
from three to five years.

Paragraph (3)(B) requires full payment over a 10-year schedule to
be made for spent fuel assemblies placed into reactors before July
30, 1983.

Paragraph (3)(C) requires generators or owners of high level
waste who enter into contracts with the Secretary under this
section to pay for disposal of the waste in equitable payments over a
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10-year period beginning at such time as the generator or owner
has entered into such contract.

Paragraph (3)(D) requires the Secretary to establish another fee
schedule applicable to parties which desire to dispose of spent fuel
or high level waste in a repository constructed under this Act but
which are a department of the United States referred to in section
110 or 102 of title 5 of the United States Code or who for other rea-
sons are not required to enter into contracts under this section.
Such fee schedule shall provide for full payment of the appropriate
ratable portions of costs prior to disposal of such waste or spent
fuel in any repository constructed under this Act.

Paragraph (4) requires that all contracts entered into by the Sec-
retary for the disposal of spent fuel or high level waste in facilities
constructed under this Act contain certain conditions:

Paragraph (4)(A) requires that under such contracts the Secre-
tary will be required to take title to high level waste or spent fuel,
at the request of the generator, as expeditiously as practicable fol-
lowing commencement of operation of a repository, and

Paragraph (4)(B) makes the Secretary responsible for disposing of
high level waste or spent fuel as provided under this subtitle in
permanent disposal facilities, beginning not later than January
1998, in return for the payment of fees established by this section.

Paragraph (5) requires the Secretary to establish in writing crite-
ria setting forth terms and conditions under which disposal serv-
ices will be made available under contracts entered into under this
section.

Paragraph (6) requires the Secretary to begin collecting fees
under contracts entered into under this section as soon as is practi-
cable.

Section 124(b) requires owners or generators of high level waste
or spent fuel who are licensed for associated purposes under the
Atomic Energy Act by the Nuclear Regulatory Commission to
enter into contracts with the Secretary under this section for dis-
posal of such waste or fuel. Contracts are required to be entered
into as a condition of the Commission's licensing. Licensees gener-
ating these materials must enter into these contracts no later than
June 30, 1983, or the date on which waste or spent fuel is generat-
ed or acquired, whichever is later, in order to be eligible to use a
repository. United States agencies or departments may be eligible
for use of a repository constructed under this Act at any time, al-
though they must pay for such use an amount equivalent to that
being paid by other users of the repository prior to the Secretary's
disposing of the waste or spent fuel.

Section 124(c) establishes a special trust fund consisting of money
collected by the Secretary under contracts or other payments
under this section, any appropriations Congress may make into the
Fund, and any unexpended funds previously appropriated for Fed-
eral activities necessary or incident to high level waste or spent
fuel disposal activities affected by this Act.

Section 124(d) describes and limits the uses to which funds col-
lected for and deposited into the Nuclear Waste Trust Fund may be
put. The fund is intended to be used only for Federal activities di-
rectly related to the development of licensed repositories for high
level waste and spent fuel, and for such treatment or packaging as
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is technically required to be accomplished prior to disposal of such
waste or fuel. Facilities at a repository site and necessary or inci-
dent to the repository include only those facilites necessary to the
safe and efficient operation of the repository. Facilities contemplat-
ed as part of the repository system to be covered by the trust fund
include waste handling facilities, and storage capacity for spent
fuel and high level waste adequate to provide for holding of the
materials for logistical purposes to accomodate loading schedules.
Facilities for the reprocessing of spent fuel are not necessary to the
operation of the repository, and therefore neither reprocessing
facilities nor facilities incident to reprocessing for the solidification
of resulting liquid wastes would be covered by the fund. Facilities
for long-term storage of spent fuel for purposes of "banking"fuel
for the possible future economic value of its plutonium content are
not considered necessary to the repository or appropriate for cover-
age by the fund. Facilities for long-term storage of spent fuel or
high level waste for purposes of cooling the material in order to
provide greater holding capacity or greater safety in the repository
are not contemplated as appropriate for coverage by the fund.
There is no conclusive technical justification for such cooling or for
reprocessing of spent fuel for waste management purposes, nor is
there adequate analysis of the socio-political or economic costs and
benefits of cooling or reprocessing for these purposes.

In addition to expenses directly and technically related to reposi-
tory development, the Fund covers the costs of participation by
states and Indian tribes in repository site selection, development
and operation, and of impact assistance to states and Indian tribes
where repositories have received construction permit authorization
from the Commission. The manner and extent of payments of this
nature are described in sections 116 and 118 this Act.

This Act authorizes the Secretary to use the fund to construct at
least one repository. No other facility may be constructed or ex-
panded using amounts from this trust fund unless such construc-
tion or expansion is expressly authorized by this or subsequent leg-
islation. No other facility is authorized to be constructed or expand-
ed using amounts from the fund in this legislation.

Section 124 (e) sets out procedures and requirements for the ad-
ministration of the trust fund by the Secretary and the Secretary
of the Treasury. The Secretary of the Treasury is required to hold
the Fund and to report annually to the Congress, after consultation
with the Secretary, on the financial condition and operations of the
Fund during the preceding fiscal year.

The budget of the Fund is subject to triennial authorization by
Congress and triennial review by the Office of Management and
Budget in accordance with the Budget and Accounting Act. The
Secretary may make expenditures subject to appropriations which
shall remain available until expended.

The fund is required to be managed in order to assure that rea-
sonable interest will be accrued for any excess funds, and reason-
able interest will be paid if the Secretary must borrow to cover ex-
presses at some time during the implementation of this Act. Al-
though the Secretary is given authority to borrow to cover ex-
penses, it is intended that revenues at least match expenditures to
the extent practicable and that borrowing will be minimal. Analy-
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sis by the Congressional Budget Office has shown that heavy bor-
rowing can greatly increase the cost of the wate management pro-
gram.

Any appropriations made into the fund to cover the direct costs
of the authorized program shall be repaid from the Fund to the
general fund of the Treasury, together with appropriate interest
from the date of availability of the appropriations until the date of
repayment. This requirement is not intended to apply to money
paid into the fund through appropriations pursuant to transfers by
any department of the United States to the Secretary of amounts
equivalent to fees paid under contracts for use of the repository for
purposes of disposal of high level waste or spent fuel, as may be
tranferred pursuant to section 124(b)(4).

Title to Material

Section 125 provides that acceptance by the Secretary of high
level waste or spent fuel delivered to a repository constructed
under this subtitle shall constitute transfer to the Secretary of title
to such waste or fuel. Delivery of waste or fuel to the Secretary at
a facility which is not a repository constructed under this subtitle
is not intended to constitute transfer of title to the Secretary.
Transfer of waste or fuel is not required to be accepted by the Sec-
retary, and the Secretary is not intended to accept such waste or
fuel, unless the repository is constructed and operating and the
Commission has authorized the Secretary to possess such material
pursuant to requirements for licensing under the Atomic Energy
Act.

Termination of Certain Provisions

Section 126 terminates the effectiveness of provisions relating to
the creation of special courts and expediting of Federal actions for
repositories under this Act at such time as licensed operation of at
least one repository is commenced. Other provisions of the subtitle
are applicable to development, construction, operation and decom-
missioning of any other repositories developed under the subtitle,
and other provisions of the Act are not subject to termination.

SUBTITLE B-INTERIM STORAGE PROGRAM

Available Capacity for Interim Storage of Spent Nuclear Fuel

Section 131 requires the Secretary, the Commission and other au-
thorized Federal officials to take such actions as they consider nec-
essary to encourage and expedite the use of spent fuel storage ca-
pacity at sites of civilian nuclear power plants consistent with pro-
tection of public health and safety and the environment, applicable
law and certain other considerations.

Section 132(a) requires the Secretary to establish a program for
the commercialization of new technologies for storage of spent fuel
at reactor sites. The Secretary is required to commercialize technol-
ogies for spent fuel storage which can be licensed generically with
as little site-specific review and approval as is practicable. Spent
nuclear fuel storage cask technology is an example of the type of
technology the Secretary is intended to develop under this section.
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Section 132(b) requires the Commission to develop, by rule, proce-
dures and standards for the licensing on a generic basis of at-reac-
tor interim storage technology. The Commission is required to
minimize the need for site-specific approvals in the process, to the
extent practicable.

Section 132(c) limits the issues which the Commission can consid-
er in determinations regarding licensing of increased storage capac-
ity at licensed civilian nuclear power reactors. The intention of the
committee is that the Commission, in considerating applications for
licenses, license amendments to other approvals which would result
in increasing interim storage capacity at reactor sites, limit its
review to issues directly related to the safety of the proposed new
facility or addition to or revision of an existing facility. The com-
mittee also intends that the Commission avoid reconsidering issues
already raised and decided by the Commission in connection with
the issuance of a construction permit or operating license for a nu-
clear power reactor at the site.

This limit on Commission review terminate as of December 31,
2005.

Storage of Spent Nuclear Fuel

Section 133(a) authorizes the Secretary to provide not more than
1,700 metric tons of storage capacity for civilian spent nuclear fuel,
subject to the determinations required in subsection (b), at facilities
currently owned by the Federal government, at the sites of civilian
nuclear power reactors or at a site for which the Commission has
approved an authorization for construction of a repository. Use of
Federal facilities under this section would not render such facility
subject to licensing by the Commission unless such licensing was
otherwise required, and would not be considered a major Federal
action under the National Environmental Policy Act, if the facility
is already being used for spent fuel storage or has been so used in
the past.

Section 133(b) authorizes the Secretary to enter into contracts
with the generators or owners of spent fuel for the provision of
storage capacity if such owners or generators can show both that
use of Federal capacity is necessary due to the generator or
owners' inability to provide such capacity in a timely manner, and
that the generator or owner is diligently pursuing alternatives to
the use of Federal capacity. The committee considers diligent pur-
suit of alternatives to be represented by application for and proc-
essing of licenses or other authorizations necessary to acquisition of
storage capacity, together with the existence of or evidence of good
faith efforts to enter into contracts for the necessary acquisition of
capacity with parties other than the Federal government. It is as-
sumed that any need for Federal interim storage capacity will be a
short-term capacity shortfall rectifiable by the generator or owner
of spent fuel, particularly in light of technology and licensing as-
sistance provided by this subtitle.

Section 133(c) authorizes the Secretary to provide 100 metric tons
of spent fuel storage capacity, in addition to the 1,700 metric tons
authorized in subsection (a), to be available in the event that the
United States is required to take back spent fuel from foreign reac-
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tors in emergencies related to the non-proliferation of nuclear
weapons. The Secretary is not required to make determinations re-
garding availability of other storage capacity in order to make this
capacity available.

Section 133(d) prohibits the Secretary from purchasing, leasing or
acquiring any privately-owned spent fuel reprocessing facility for
the purpose of providing storage for civilian spent fuel under this
subtitle. The section also requires the Secretary to remove any
spent nuclear fuel stored at Federal facilities or other sites under
this subtitle from such storage as soon as practicable following the
date a repository begins operation.

Section 133(e) requires the Secretary to provide an annual report
to Congress on his efforts to implement this subtitle.

Monitored Retrievable Storage

Section 134 requires the Secretary to submit to Congress a pro-
posal for construction of one or more storage facilities for civilian
high level waste or spent fuel designed to store such fuel or waste
for the foreseeable future. The section also sets out certain exemp-
tions, licensing requirements and state assistance programs which
would be applicable to a program to construct such a facility if
such a program were ever authorized by Congress.

Storage of Transuranic Waste

Section 135 requires the Secretary to make available Federal
facilities for storage of transuranic waste from decontamination
and decommissioning of commercial nuclear facilities, except for
nuclear reactors and other utilization facilities. The Secretary is re-
quired to charge reasonable fees to cover the cost of such storage.
This program is to terminate at such time as a repository or other
facility is available for storage of such wastes, or 6 years after the
Commission issues final regulations for licensing of a facility pri-
marily for storage of transuranic waste, whichever occurs sooner.
The Commission and the Administrator are required to issue final
regulations for transuranic waste disposal, establishing standards
and criteria for licensing of such facilities not later than 2 years
after the date of enactment of this Act.

Title to Stored Material

Section 135 prohibits the Secretary from accepting title to any
spent fuel, high level waste or transuranic waste in providing in-
terim storage for any such material under this subtitle.

Accounting of Expenditures

Section 137 requires the Secretary to keep records of expendi-
tures made under this subtitle which will provide a basis for fees
assessed to cover the cost of the activities.

Interim Storage Trust Fund

Section 138(a) authorizes the Secretary to enter into contracts to
provide interim storage services under this subtitle. The contracts
may provide for interim storage of either transuranic waste or
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spent nuclear fuel. Such contracts may be entered into only during
a one-year period following enactment of this Act. This limit is not
applicable to any storage services which may be provided, or con-
tract authority which may be enacted, with regard to any facility
which may be authorized to be constructed under section 134.

The Secretary is required to compute the total storage capacity
that will be provided as a result of these contracts upon the expira-
tion of such one-year period. This total represents the total capac-
ity the Secretary is authorized to provide, up to 1,700.

The Secretary is required to calculate and publish annually pay-
ment charges for services under this section. The Secretary is re-
quired to commence collection of these fees as soon as is practica-
ble.

Section 138(b) prohibits the storage of spent fuel or transuranic
waste under this section by departments of the United States
unless such department pays for such storage a fee equivalent to
that collected by the Secretary under subsection (a) of this section.

Section 138(c) establishes a separate Interim Storage Trust Fund.
The Fund is required to be established and managed in a manner
and according to procedures similar to those affecting the Nuclear
Waste Trust Fund for repositories.

TITLE I1-OTHER PROVISIONS RELATING TO RADIOACTIVE WASTE

SUBTITLE A-USE OF CERTAIN MATERIAL FOR NUCLEAR EXPLOSIVE

PURPOSES

Use of Special Nuclear Material

Section 201 prohibits the transfer or use by any person or organi-
zation of any spent nuclear fuel from civilian nuclear reactors as a
source of plutonium or any other raw material for the manufacture
of nuclear weapons. This section does not apply to special nuclear
material exports covered by other applicable provisions of law, in-
cluding nuclear non-proliferation laws and laws governing exports
of nuclear material.

SUBTITLE B-ALTERNATIVE MEANS OF FINANCING STUDY

Section 211 requires the Secretary to study and report to Con-
gress regarding alternative institutional approaches to manage-
ment of the the nuclear waste system. Options for management
systems could include private corporations, quasi-governmental cor-
porations or independent government agencies. It is expected that
any management system would be closely related to and directly
overseen by the Federal government since the Federal government
is likely to have the longest stable institutional life of any organi-
zation in a position to monitor and protect repositories over mil-
lenia.
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SUBTITLE C-LOW-LEVEL RADIOACTIVE WASTE

Financial Arrangement for Site Closure

Section 221 sets out standards for the adequate stabilization and
long-term protection of sites for the disposal of low level radioac-
tive waste.

Section 221(a) requires the Commission to establish standards
and instructions necessary or desirable to ensure that owners or
operators of low level radioactive waste burial gounds make finan-
cial arrangements to assure that such burial grounds will be stabi-
lized prior to termination of licenses for such facilities, and that
funds will be available as necessary for any required maintenance
or monitoring of such facilities following license termination.

Section 221(b) provides the Secretary with authority to assume
custody of low level radioactive waste disposal sites following ter-
mination of licenses for such sites. The Secretary shall not accept
custody of such sites unless the Commission has determined that
its requirements for decommissioning and stabilization of the sites
have been met, that adequate financial arrangements have been
made by the licensee for long-term care of the site, that title will
be transferred without cost to the Federal government and that
Federal ownership and management of the site is necessary and de-
sirable to protect public health and safety and the environment.

The Secretary is required to maintain such waste and land in a
manner that will protect public health and safety and the environ-
ment.

Noncommercial Disposal Sites

Section 222(a) allows the Secretary to assume custody of low level
waste disposal sites contaminated as a result of activities conducted
under contract to the Atomic Energy Commission or the Manhat-
tan Engineering District, only if removal of such waste from the
site is not practicable.

Section 222 (b) and (c) provide that the same financial arrange-
ments and decommissioning and stabilization requirements applica-
ble to disposal sites under subsection (a) must be applied to sites
offered for Federal custody under this subsection. Approrpriate fed-
eral arrangements must be secured and sites must be in compli-
ance with other Commission stabilization and site closure require-
ments before the Secretary can accept custody of such sites under
this section.

SUBTITLE D-OFFICE OF RADIOACTIVE WASTE MANAGEMENT

Establishment

Section 231 establishes a separate office for carrying out waste
management activities under this Act within the Department of
Energy. The Director of the Office is required to be directly respon-
sible to the Secretary, and appointed by the President and con-
firmed by the Senate.

Section 232 requires the Director of the Office to report annually
to Congress on the activities and expenditures of the Office.
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Section 233 requires the Office of the Comptroller General to an-
nually audit the Office, gives the Comptroller access to Office rec-
ords, and requires the Comptroller to report such audit annually to
Congress.

COST AND BUDGET ACT COMPLIANCE

The Committee received, and adopts as its own, the following
analysis from the Congressional Budget Office:

CONGRESSIONAL BUDGET OFFICE-COST ESTIMATE

APRIL 26, 1982.
1. Bill number: H.R. 3809.
2. Bill title: Nuclear Waste Policy Act of 1982.
3. Bill status: As ordered reported by the House Committee on

Interior and Insular Affairs, March 17, 1982.
4. Bill purpose: The bill authorizes the construction of a reposi-

tory for the disposal of high-level radioactive waste or spent fuel
and authorizes financial assistance to states and Indian tribes in
whose jurisdiction a repository is sited. A nuclear waste trust fund
is established in the Treasury into which contract payments for the
disposal of spent fuel will be made to finance the siting, construc-
tion, and operating activities of the repository. The bill also re-
quires the Secretary of Energy to provide no more than 1,700
metric tons of storage capacity for the interim storage of spent fuel
and to submit a proposal for the construction of a monitored re-
trievable storage facility for use as an interim storage facility. To
provide the additional interim storage capacity, the Secretary can
acquire existing capacity or construct a new facility. The additional
interim storage capacity would be financed through contracts with
the persons generating the spent fuel, which would be paid into an
interim storage trust fund established in the Treasury. Spending
from both trust funds is subject to appropriations and triennial au-
thorizations.

The bill also authorizes the federal government to assume title to
existing low-level radioactive waste disposal sites, establishes an
Office of Radioactive Waste Management, and requires a study of
alternative approaches to managing waste management facilities.

5. Cost estimate: The estimated cost of this bill between fiscal
years 1982 and 1986 is $2 billion for the research and development
and siting activity associated with the repository, and development
of interim storage facilities. Net outlays, however, may be positive
or negative, depending on the fee schedule established for the dis-
posal of spent fuel by the Secretary of Energy. Not all costs of the
bill will be covered by contract payments. According to the Com-
mittee staff, fees would be set to cover the projected costs of siting,
construction, operations, and a portion of research and develop-
ment costs. Those costs not financed through contract payments
would require additional appropriations.

A substantial portion of the costs associated with H.R. 3809 will
occur after 1986. Depending on the rate of inflation, delays in the
program, potential technological difficulties, and other uncertain-
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ties, gross outlays by the year 2000 could total at least $10 billion
to $13 billion. Net outlays will depend on the extent to which re-
search costs are covered by contract payments and on the adequacy
of the contract fees determined by the Secretary of Energy.

The costs of this bill fall within budget function 270.
6. Basis of estimate: For the purposes of this estimate it was as-

sumed that the bill would become effective in June 1982 and that a
supplemental appropriation would be enacted by July 1982. As a
result, significant outlays would not occur until fiscal year 1983. In
addition, CBO assumed that interim storage would be provided
through construction of an away-from-reactor (AFR) facility.

Costs that will be incurred between fiscal years 1982 and 1986
are related to the development of the AFR facility, the repository
siting and licensing program, and civilian technology development.
The estimate is based on data provided by the Department of
Energy and assumes a pattern of activity that would allow con-
struction of the AFR facility to begin in fiscal year 1986 and con-
struction of a repository by fiscal year 1989. The estimated costs
represent the budget authority necessary to be consistent with
those assumptions. The total estimated cost of $2 billion between
1982 and 1986 includes $0.2 billion for development of the AFR,
$0.9 billion for siting and licensing, and $0.9 billion for civilian
technology development.

It is expected that a majority of the costs of this bill will be in-
curred by the year 2000 when repository construction is expected to
be completed and the facility operational. The costs of the bill are
projected based on Department of Energy estimates, adjusted for
inflation. It is estimated that construction of the AFR facility
would cost approximately $0.2 billion, with an additional $0.8 bil-
lion needed for operating and licensing costs through fiscal year
2000, assuming completion of the facility by fiscal year 1989. CBO
estimates that construction of the first repository would cost be-
tween $3.0 and $3.4 billion if construction begins in fiscal year
1989. If it is assumed that beginning in fiscal year 1986 price increases
average 5 percent annually, the total cost of the bill through the year
2000 would exceed $10 billion. If the estimated annual increase were
raised to 7 percent, the projected costs would exceed $11 billion. It
is not unusual for major government capital projects-defense sys-
tems, dams, rail systems, space programs, etc.-to cost substantial-
ly more than originally estimated, due to delays, overruns, changes
in specifications, higher than anticipated inflation, and other fac-
tors. Thus, construction delays of only 2 to 3 years, plus a 10 per-
cent increase in costs, could raise the cost of the bill to over $13
billion-and greater increases are certainly possible.

Contracts for the disposal of spent fuel would provide financing
for all the costs of licensing, siting, construction, and operations of
the repository. According to the Committee staff, only a portion of
the research and development costs associated with development of
the repository will be financed by the contract payments. If con-
tracts were based on the rate of spent fuel produced, CBO esti-
mates that at least $13 billion in receipts will be required to fi-
nance the siting, construction, and operations of a repository by the
year 2000, based on the minimum estimated cost for such activities.
This would provide sufficient funds to operate and decommission
the repository by 2025. If all research and development costs are
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financed by contract payments, at least $15 billion in receipts
would be required by the year 2000. In addition, contracts for the
storage of spent fuel would have to generate approximately $1 bil-
lion to cover the expected costs. If contract payments cover the
costs of interim spent fuel storage and the repository, the only net
cost to the government would be any of the $2.5 billion in research
and development costs that are not covered by these payments.

The bill also provides for the assumption of low-level waste facili-
ties by the federal government. Because the bill requires the owner
of the site to provide a financial arrangement in accordance with
Nuclear Regulatory Commission guidelines to cover the costs of
monitoring the facility, no additional costs to the federal govern-
ment should be incurred.

7. Estimate comparison: None.
8. Previous CBO estimate: On December 9, 1981, CBO prepared

an estimate for H.R. 5016, the High-Level Radioactive Waste Man-
agement and Policy Act, as ordered reported by the House Commit-
tee on Science and Technology, November 20, 1981. The House ver-
sion of the bill authorized at least two repositories and construction
of a test and evaluation facility. The costs between 1982 and 1986
were estimated to be $1.8 billion, with costs through the year 2000
to total between $14 billion and $20 billion, all of which would be
offset through contract payments from operators of civilian nuclear
power plants. CBO estimated that under the House bill, the nucle-
ar waste fund would achieve a $400 million surplus by 1986, assum-
ing imposition of a 1.0 mill per kilowatt hour fee.

CBO prepared an estimate on January 20, 1982, for the Senate
Committee on Energy and Natural Resources on its version of S.
1662, the National Nuclear Waste Policy Act of 1981, as ordered re-
ported on November 16, 1981. The estimated cost of $14 billion to
$18 billion assumed construction of an AFR facility and only one
repository, includes the estimated costs of research and develop-
ment for defense waste technology, and also includes specific provi-
sions for a 1.0 mill per kilowatt fee, which would generate an esti-
mated $14 billion in receipts by the year 2000.

On January 27, 1982, CBO prepared an estimate for the Senate
Committee on Environment and Public Works version of S. 1662.
This version of S. 1662, estimated to cost at least $19 to $25 billion
by the year 2000, includes construction of two repositories and an
AFR, and research and development into defense waste technol-
ogies. The bill provides for a fee of 1.0 mill per kilowatt hour on
electricity generated by civilian nuclear power plants.

9. Estimate prepared by: Jeffrey W. Nitta.
10. Estimate approved by:

JAMES L. BLUM,
Assistant Director for Budget Analysis.

OVERSIGHT STATEMENT

The Subcommittee on Energy and the Environment has shown
great diligence in reviewing all aspects of nuclear energy policy-
including questions of nuclear waste disposal. It is anticipated that
interest will be maintained in future years and that this Commit-
tee will continue to vigorously pursue its oversight responsibilities.
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No recommendations have been received by the Committee pursu-
ant to Rule X, clause 4(c)(2).

COMMITTEE RECOMMENDATION AND VOTE

On March 17, 1982, the Committee on Interior and Insular Af-
fairs completed its consideration of H.R. 3809, adopted an amend-
ment in the nature of a substitute and approved the bill, as amend-
ed, by voice vote. Accordingly, the Committee recommends the en-
actment of the bill, as amended, by the House.
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ADDITIONAL VIEWS

There can be no argument that civilian nuclear waste is a prob-
lem that must have a solution. The health and safety perceptions
of the public, and the future of the nuclear industry, are balancing
on a solution to the storage and handling of the waste generated by
civilian reactors.

The Interior and Insular Affairs Committee has completed its re-
sponsibility in reporting a nuclear waste bill. What is important is
that all of the committees involved complete their work so this
Congress can pass legislation that can be on the President's desk
this year.

However, this bill is not without its flaws.
The Committee sought to be "neutral" in its legislative language

regarding licensing and applications. While the goal and intent of
the Committee was laudable, the bill's "neutrality" begs a very im-
portant point. The fact is, existing law specifically states that de-
fense nuclear materials and waste have a special priority and that
the Department of Energy has the single responsibility for coordi-
nating DOD waste handling and storage. Present law insists on
separating civilian and defense nuclear programs.

In this light, the legislation is no longer neutral. The bill's licens-
ing process and application procedures are expanded because of its
silence. The DOE defense program will come under all provisions
of this bill. At the very least, the applications and procedures will
so cloud the issue that it will probably require judicial interpreta-
tion and/or intervention in DOE defense-related programs.

This is unacceptable, but is not without a solution.
During the Committee mark-up I offered an amendment that re-

iterated existing law to ensure that the Committee's intent was not
to commingle civilian and defense nuclear waste handling, storage,
and facilities. The language I offered was similar to that which ap-
pears in the Science and Technology Committee nuclear waste bill.
I did not pursue a roll-call vote on the amendment after it was re-
jected by a voice vote for the reasons outlined at the very begin-
ning of these remarks.

I would like to cite just two examples to illustrate the need for
clarification in this legislation. First, the "definitions" section of
the bill does not distinguish between defense and civilian "high-
level radioactive waste", "spent nuclear fuel", or "the withdrawal
of spent nuclear fuel from nuclear reactors".

Second, scattered throughout the storage and licensing provisions
of Sections 133, 133A, and 134 are references to the "use of availa-
ble capacity at any facility owned by the federal government".
There is no specific provision for defense facilities, or the ability of
a facility to properly handle wastes. Hence, a defense air base
would be a site for the storage of "high-level radioactive waste". In
addition, the only "high-level" or "transuranic" waste facilities
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owned by the federal government are those associated with defense
programs.

Legislation which could have the effect of licensing defense waste
management activities, or imposing standards for waste manage-
ment by other Federal agencies, could transfer the authority to
close down the most crucial facilities and activities of the Federal
Government.

There is no doubt in my mind that the intent of the Interior
Committee's bill needs to be stated succinctly. Though professed
otherwise, silence or "neutrality" in this case does not clearly sepa-
rate defense and civilian nuclear waste facilities and activities as
provided for under existing law.

The Committee is commendably trying to achieve the enactment
of a nuclear waste bill that will address the most immediate prob-
lem, policy and guidance for civilian nuclear programs. Addressing
defense-related nuclear issues later may be worthwhile, but to com-
mingle the two at this time would do a disservice to the public and
industry.

BEVERLY B. BYRON.

0
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107TH CONGRESS REPORT" !HOUSE OF REPRESENTATIVES2d Session 107–425

APPROVAL OF YUCCA MOUNTAIN SITE

MAY 1, 2002.—Committed to the Committee of the Whole House on the State of the
Union and ordered to be printed

Mr. TAUZIN, from the Committee on Energy and Commerce,
submitted the following

R E P O R T

together with

DISSENTING VIEWS

[To accompany H.J. Res. 87]

[Including cost estimate of the Congressional Budget Office]

The Committee on Energy and Commerce, to whom was referred
the joint resolution (H.J. Res. 87) approving the site at Yucca
Mountain, Nevada, for the development of a repository for the dis-
posal of high-level radioactive waste and spent nuclear fuel, pursu-
ant to the Nuclear Waste Policy Act of 1982, having considered the
same, report favorably thereon without amendment and rec-
ommend that the joint resolution do pass.
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PURPOSE AND SUMMARY

The purpose of H.J. Res. 87 is to approve the site at Yucca Moun-
tain, Nevada, for the development of a repository for the disposal
of high-level radioactive waste and spent nuclear fuel, in accord-
ance with procedures under section 115 of the Nuclear Waste Pol-
icy Act of 1982 (NWPA).

BACKGROUND AND NEED FOR LEGISLATION

The nation’s high-level radioactive waste inventories primarily
consist of spent nuclear fuel from operating and decommissioned
commercial nuclear power plants, and spent nuclear fuel and high-
level wastes from U.S. government defense activities. Approxi-
mately 45,000 metric tons of spent nuclear fuel from past and ongo-
ing commercial nuclear power operations are currently stored at 72
sites throughout the country. An additional 2,000 metric tons of
spent nuclear fuel are generated annually by operating nuclear
power plants. The total amount of commercial spent nuclear fuel
is expected to reach approximately 60,000 metric tons by the year
2010. The U.S. government’s high-level radioactive waste inven-
tories are stored at five sites nationwide, and include 2,500 metric
tons of spent fuel from U.S. Naval Operations and defense produc-
tion activities, weapons-usable surplus plutonium, and over 100
million gallons of high-level radioactive wastes from DOE defense
production activities.

The NWPA established a system for identifying and selecting a
site for permanent disposal of spent nuclear fuel and high-level ra-
dioactive waste, and also created the Office of Civilian Radioactive
Waste Management (OCRWM) within the Department of Energy
(DOE) to carry out the program. Pursuant to the NWPA amend-
ments of 1987, Congress selected the Yucca Mountain site in Ne-
vada as the single site to be characterized by DOE for long-term
geologic disposal of the nation’s high-level radioactive waste inven-
tories.

The Yucca Mountain site is located in Nevada on the southwest
corner of the DOE Nevada Test Site, adjacent to the Nellis Air
Force range. DOE’s environmental impact statement and site rec-
ommendation to the President set forth comprehensive information
with respect to the Yucca Mountain site and the current plans for
the storage of spent nuclear fuel and high level radioactive waste
there. These documents currently envision the disposal of some
70,000 metric tons of spent nuclear fuel and high level radioactive
waste deep below the surface of Yucca Mountain in excavated,
interconnecting tunnels well above the present day water table. Ac-
cording to DOE, the natural features of the mountain, as well as
engineered barriers including the waste packages, will work in con-
cert to isolate radionuclides from the environment for thousands of
years. Consistent with his recommendation of the Yucca Mountain
site, the Secretary of DOE testified before the Committee that the
site location, geologic barriers, and design elements for the reposi-
tory will protect the health and safety of the public.

According to the DOE Total Life Cycle Cost Report for the Yucca
Mountain site, DOE has already spent $6.7 billion on the reposi-
tory program, and estimates that approximately $50 billion will be
spent during the lifetime of the Yucca Mountain project. The
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NWPA established the Nuclear Waste Fund (the Fund) to pay for
the costs of characterizing and developing a permanent repository.
The Fund is derived from fees collected from a 1.0 mil per kilowatt-
hour assessment on all electricity generated by commercial nuclear
power plants, as well as equivalent assessments on quantities of
spent fuel or other high level wastes to be disposed of at Yucca
Mountain from Federal agencies. In return, the Secretary is re-
quired to accept title, subsequently transport, and dispose of a gen-
erator’s spent fuel and high-level wastes. The NWPA required the
Secretary to begin disposal of these wastes not later than January
31, 1998.

In December 1998, pursuant to Congressional direction in the
1997 Energy and Water Development Appropriations Act, the Sec-
retary of Energy determined that Yucca Mountain was viable for
further development as a repository site. Following the completion
of site characterization activities under section 113 of the NWPA,
and a series of hearings held in the State of Nevada required under
section 114, on January 10, 2002, the Secretary of Energy rec-
ommended the development of the Yucca Mountain site to the
President. On February 15, 2002, the President transmitted his
recommendation to Congress recommending the Yucca Mountain
site, based on his decision that it is qualified for application for a
construction authorization for a repository. On April 8, 2002, the
Governor of the State of Nevada submitted to the Speaker of the
House a notice of disapproval, and a statement of reasons why the
Governor disapproved the recommended repository site. Following
the State of Nevada’s disapproval, section 115 of the Act provides
that the site shall be disapproved unless Congress passes a resolu-
tion of repository siting approval within 90 legislative days, and
this becomes law. The procedures for House consideration of such
a resolution are set forth at section 115(e) of the NWPA.

Should a resolution of siting approval be enacted, thereby over-
riding Nevada’s disapproval, DOE still cannot begin construction
activities until the Nuclear Regulatory Commission (NRC) issues a
license for construction authorization to DOE. Pursuant to section
114, NRC has been reviewing DOE’s site investigation activities to
ensure that adequate information is available for a license applica-
tion. NRC is responsible for enforcing health and safety standards
through the licensing process that includes the application of
groundwater protection standards for the Yucca Mountain site pre-
viously set by the Environmental Protection Agency. The Act di-
rects NRC to issue a final decision approving or disapproving the
application within three years, with a possible 12 month extension.
NRC will continue to oversee repository operations after any li-
cense is granted. The public will have opportunities during the
NRC license review period to review, comment, and request hear-
ings on the license application, and the Commission’s decision will
be subject to judicial review. Pursuant to NWPA section
114(a)(1)(E), NRC testified that, based on its technical reviews and
pre-licensing interaction with DOE, it believes that sufficient infor-
mation can be available for a license application.

As required by the Act, the President’s February 15, 2002 rec-
ommendation to Congress was based on the Secretary’s rec-
ommendation and accompanying comprehensive statement. Section
114 of the NWPA also required the Secretary to submit a final En-
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vironmental Impact Assessment that analyzes the impact of the
proposed action to transport and dispose of radioactive wastes at
Yucca Mountain. The documents are too voluminous for inclusion
in this report, but are publicly available through DOE’s Internet
website. Each of these documents may be obtained electronically at
www.ymp.gov/new/secondpage.htm.

HEARINGS

The Subcommittee on Energy and Air Quality held a hearing en-
titled ‘‘A Review of the President’s Recommendation to Develop a
Nuclear Waste Repository at Yucca Mountain, Nevada’’ on April
18, 2002. The Subcommittee received testimony from: The Honor-
able Jim Gibbons, U.S. House of Representatives, The Honorable
Shelley Berkley, U.S. House of Representatives, The Honorable
John Ensign, U.S. Senate; The Honorable Spencer Abraham, Sec-
retary, U.S. Department of Energy; The Honorable Greta Joy
Dicus, Commissioner, U.S. Nuclear Regulatory Commission; The
Honorable Jeffrey R. Holmstead, Assistant Administrator for Air
and Radiation, U.S. Environmental Protection Agency; Dr. Jared L.
Cohon, Chairman, Nuclear Waste Technical Review Board; Mrs.
Gary Jones, Director, Natural Resources and Environment Team,
U.S. General Accounting Office; The Honorable Laura Chappelle,
Chairwoman, Michigan Public Service Commission, on behalf of
National Association of Regulatory Utility Commissioners; Mr. Joe
F. Colvin, President and CEO, Nuclear Energy Institute; Mr. Jim
Dushaw, Director, Utility Department International Brotherhood of
Electrical Workers; and, written testimony from Ms. Joan
Claybrook, President, Public Citizen.

COMMITTEE CONSIDERATION

On Tuesday, April 23, 2002, the Subcommittee on Energy and
Air Quality met in open markup session and approved H.J. Res. 87,
approving the site at Yucca Mountain, Nevada, for the development
of a repository for the disposal of high-level radioactive waste and
spent nuclear fuel, pursuant to the Nuclear Policy Act of 1982 for
Full Committee consideration, without amendment, by a roll call
vote of 24 yeas and 2 nays, a quorum being present. On Thursday,
April 25, 2002, the Full Committee met in open markup session
and ordered H.J. Res. 87 favorably reported to the House by a roll
call vote of 41 yeas and 6 nays, a quorum being present.

COMMITTEE VOTES

Clause 3(b) of rule XIII of the Rules of the House of Representa-
tives requires the Committee to list the record votes on the motion
to report legislation and amendments thereto. The following is the
recorded vote on a motion by Mr. Tauzin to order H.J. Res. 87 re-
ported to the House, without amendment, including the names of
those members voting for and against.
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COMMITTEE OVERSIGHT FINDINGS

Pursuant to clause 3(c)(1) of rule XIII of the Rules of the House
of Representatives, the Committee held an oversight hearing and
made findings that are reflected in this report.

STATEMENT OF GENERAL PERFORMANCE GOALS AND OBJECTIVES

The goal of H.J. Res. 87 is to approve the site at Yucca Moun-
tain, Nevada, for the development of a repository for the disposal
of high-level radioactive waste and spent nuclear fuel, in accord-
ance with procedures under section 115 of the Nuclear Waste Pol-
icy Act of 1982 (NWPA).

NEW BUDGET AUTHORITY, ENTITLEMENT AUTHORITY, AND TAX
EXPENDITURES

In compliance with clause 3(c)(2) of rule XIII of the Rules of the
House of Representatives, the Committee finds that H.J. Res. 87,
approving the site at Yucca Mountain, Nevada, for the development
of a repository for the disposal of high-level radioactive waste and
spent nuclear fuel, pursuant to the Nuclear Policy Act of 1982,
would result in no new or increased budget authority, entitlement
authority, or tax expenditures or revenues.

COMMITTEE COST ESTIMATE

The Committee adopts as its own the cost estimate prepared by
the Director of the Congressional Budget Office pursuant to section
402 of the Congressional Budget Act of 1974.

CONGRESSIONAL BUDGET OFFICE ESTIMATE

Pursuant to clause 3(c)(3) of rule XIII of the Rules of the House
of Representatives, the following is the cost estimate provided by
the Congressional Budget Office pursuant to section 402 of the
Congressional Budget Act of 1984:

U.S. CONGRESS,
CONGRESSIONAL BUDGET OFFICE,

Washington, DC, April 30, 2002.
Hon. W.J. ‘‘BILLY’’ TAUZIN,
Chairman, Committee on Energy and Commerce,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-
pared the enclosed cost estimate for H.J. Res. 87, approving the
site at Yucca Mountain, Nevada, for the development of a reposi-
tory for the disposal of high-level radioactive waste and spent nu-
clear fuel, pursuant to the Nuclear Waste Policy Act of 1982.

If you wish further details on this estimate, we will be pleased
to provide them. The CBO staff contacts are Lisa Cash Driskill (for
federal costs) and Elyse Goldman (for the state and local impact).

Sincerely,
STEVEN LIEBERMAN

(For Dan L. Crippen, Director).
Enclosure.
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H.J. Res. 87—Approving the site at Yucca Mountain, Nevada, for
the development of a repository for the disposal of high-level ra-
dioactive waste and spent nuclear fuel, pursuant to the Nuclear
Waste Policy Act of 1982

Summary: H.J. Res. 87 would provide Congressional approval of
the site at Yucca Mountain. Nevada, for the storage of nuclear
waste. In accordance with the Nuclear Waste Policy Act (NWPA),
such approval would allow the Department of Energy (DOE) to
apply for a license with the Nuclear Regulatory Commission to con-
struct a nuclear waste storage facility on the approved site. Enact-
ing H.J. Res. 87 would not alter the contractual relationship be-
tween DOE and those electric utilities with nuclear power plants
to dispose of nuclear waste in exchange for the payment of annual
fees. The resolution would not affect direct spending or receipts, so
pay-as-you-go procedures would not apply.

Congressional approval of the Yucca Mountain site is required
before DOE can proceed with its plans to spend about $10 billion
over the next several years to develop the Yucca Mountain site and
begin receipt of waste in 2010. Based on information from DOE, we
estimate that implementing H.J. Res. 87 would require the appro-
priation of about $12 billion over the 2003–2012 period, to pay for
licensing, construction, and waste transportation activities over
that period. All such spending is subject to appropriation.

H.J. Res. 87 could increase the costs that Nevada and some local
governments would incur to comply with certain existing federal
requirements. The Unfunded Mandates Reform Act (UMRA) is un-
clear about whether such costs would count as new mandates
under UMRA. In any event, CBO estimates that the annual direct
costs incurred by state and local governments over the next five
years would total significantly less than the threshold established
in the law ($58 million in 2002, adjusted annually for inflation).
H.J. Res. 87 contains no new private-sector mandates as defined in
UMRA.

Estimated cost to the Federal Government: The estimated budg-
etary impact of H.J. Res. 87 is shown in the following table. The
costs of this legislation fall within budget functions 270 (energy)
and 050 (defense).

By fiscal year, in millions of dollars—

2002 2003 2004 2005 2006 2007

SPENDING SUBJECT TO APPROPRIATION
Spending under current law for nuclear waste

disposal:
Budget authority 1 ....................................... 375 0 0 0 0 0
Estimated outlays ........................................ 366 48 0 0 0 0

Proposed changes:
Estimated authorization level ..................... 0 527 900 1,100 1,500 2,000
Estimated outlays ........................................ 0 369 788 1,040 1,380 1,450

Spending under H.J. Res. 87 for nuclear waste
disposal:

Estimated authorization level 1 ................... 375 527 900 1,100 1,500 2,000
Estimated outlays ........................................ 366 465 788 1,040 1,380 1,850

1 The 2002 level is the amount appropriated for that year.

Basis of estimate: If the Congress enacts H.J. Res. 87, DOE ex-
pects that it would apply for a license to construct a storage facility
at Yucca Mountain sometime in 2004 and that the site would be
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ready to accept nuclear waste in 2010. The Department of Defense
and DOE have requested $527 million for this program for fiscal
year 2003. Based on information contained in DOE’s May 2001 re-
port, Analysis of the Total System Life Cycle Cost of the Civilian
Radioactive Waste Management Program, CBO estimates that im-
plementing the resolution would require the appropriation of about
$6 billion over the 2003–2007 period and about $12 billion over the
2003–2012 period to prepare the site to dispose of waste. This esti-
mate includes program management, licensing, construction, and
transportation of waste to the site.

In accordance with the NWPA, on February 15, 2002, the Presi-
dent recommended to the Congress that Yucca Mountain, Nevada,
be used for the storage of nuclear waste. Also in accordance with
the NWPA, on April 9, 2002, the Governor of Nevada provided the
Congress with a notice of disapproval of the site. Following the
Governor’s disapproval notice, the Congress is now deciding wheth-
er to enact legislation approving the site. Without such legislation,
the notice of disapproval would stand, and there would be no fur-
ther consideration of a nuclear waste storage facility at Yucca
Mountain.

Spending on nuclear waster disposal activities would very likely
continue in the absence of H.J. Res. 87, but CBO has no basis for
estimating the likely level of such spending. If H.J. Res. 87 were
not enacted, spending on the nuclear waste program could be high-
er or lower than shown in the above table, depending on how the
program might be restructured. If Yucca Mountain is not used as
a nuclear waster repository, such spending might include funding
for interim storage, further study of alternative disposal sites, or
other program options.

In the May 2001 report, DOE estimates the future cost to con-
duct the nuclear waste program is about $50 billion, in constant
2000 dollars, from 2001 through closure and decommissioning of
Yucca Mountain in 2119. According to DOE, about $9 billion has
been spent since 1983 studying nuclear waste disposal sites and
preparing a recommendation for use of the Yucca Mountain site.

Pay-as-you-go considerations: None.
Estimated impact on state, local, and tribal governments: While

the resolution, by itself, would establish no new enforceable duties
on state, local, or tribal governments, shipments of nuclear waste
to the Yucca Mountain site would increase costs to the state of Ne-
vada for complying with other existing federal requirements. Addi-
tional spending by the state would support a number of activities,
including emergency communications, emergency response plan-
ning and training, inspections, and escort of waste shipments.
UMRA is unclear about whether such impacts on other existing
federal requirements would count as new mandates under UMRA.
In any event, CBO estimates that the annual direct costs incurred
by state and local governments over the next five years would total
significantly less than the threshold established in the law ($58
million in 2002, adjusted annually for inflation).

Estimated impact on the private sector: H.J. Res. 87 contains no
new private-sector mandates as defined in UMRA.

Estimate prepared by: Federal costs: Lisa Cash Driskill; impact
on state, local, and tribal governments: Elyse Goldman; impact on
the private sector: Lauren Marks.
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Estimate approved by: Peter H. Fontaine, Deputy Assistant Di-
rector for Budget Analysis.

FEDERAL MANDATES STATEMENT

The Committee adopts as its own the estimate of Federal man-
dates prepared by the Director of the Congressional Budget Office
pursuant to section 423 of the Unfunded Mandates Reform Act.

ADVISORY COMMITTEE STATEMENT

No advisory committees within the meaning of section 5(b) of the
Federal Advisory Committee Act were created by this legislation.

CONSTITUTIONAL AUTHORITY STATEMENT

Pursuant to clause 3(d)(1) of rule XIII of the Rules of the House
of Representatives, the Committee finds that the Constitutional au-
thority for this legislation is provided in Article I, section 8, clause
3, which grants Congress the power to regulate commerce with for-
eign nations, among the several States, and with the Indian tribes.

APPLICABILITY TO LEGISLATIVE BRANCH

The Committee finds that the legislation does not relate to the
terms and conditions of employment or access to public services or
accommodations within the meaning of section 102(b)(3) of the Con-
gressional Accountability Act.

SECTION-BY-SECTION ANALYSIS OF THE LEGISLATION

Pursuant to section 115(a) of the NWPA, the text resolution is
as follows: ‘‘That there hereby is approved the site at Yucca Moun-
tain, Nevada, for a repository, with respect to which a notice of dis-
approval was submitted by the Governor of the State of Nevada on
April 8, 2002.’’ The text of H.J. Res. 87 is taken directly from sec-
tion 115 of the NWPA, with the three blank spaces in the statutory
text filled in as follows: (1) The first blank space is filled with the
name of the geographic location of the proposed site of the reposi-
tory (Yucca Mountain, Nevada); (2) The second blank space is filled
with the State Governor submitting the notice of disapproval (the
Governor of the State of Nevada); and, (3) The last blank space is
filled with the date of submission of the notice of disapproval (April
8, 2002).

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

This legislation does not amend any existing Federal statute.
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DISSENTING VIEWS OF REPRESENTATIVES MARKEY,
CAPPS, ESHOO, PALLONE, HARMON, AND WAXMAN ON
H.J. RES. 87 APPROVING THE SITE AT YUCCA MOUNTAIN,
NEVADA, FOR THE DEVELOPMENT OF A REPOSITORY FOR
THE DISPOSAL OF HIGH-LEVEL RADIOACTIVE WASTE
AND SPENT NUCLEAR FUEL

We oppose H.J. Res. 87, approving the site at Yucca Mountain,
Nevada, for the development of a repository for the disposal of
high-level radioactive waste and spent nuclear fuel. The decision to
go ahead with licensing Yucca Mountain is premature. There exist
too many unresolved scientific, security and safety issues for us to
support moving forward at this time.

The 1982 Nuclear Waste Policy Act originally directed the De-
partment of Energy to consider five, geologically different sites and
to eventually select two repositories—one east of the Mississippi
and one west. However, in 1987, the act was amended for political,
not scientific, reasons so that Yucca Mountain was the only site
that could be studied. H.J. Res. 87 continues the pattern of trump-
ing science with politics, which will inevitably endanger the health
and safety of the nation, not just the citizens of Nevada.

The science behind Yucca Mountain fails to assure the safety of
the site. The independent government Nuclear Waste Technical Re-
view Board recently graded the technical basis for DOE’s rec-
ommendation as ‘‘weak to moderate,’’ and said, ‘‘The Board has lim-
ited confidence in current performance estimates generated by the
DOE’s performance assessment model.’’ The International Atomic
Energy Agency/Nuclear Energy Agency review of DOE scientific
and technical work found that ‘‘in general, the level of under-
standing of the hydro-geology of the site * * * is low, unclear and
insufficient to support an assessment of the realistic performance.’’
Furthermore, a recent General Accounting Office report revealed
that the Nuclear Regulatory Commission (NRC) has indicated
there are 293 complex technical issues that the DOE must resolve
before it can submit a license application to the NRC. Bechtel has
indicated that at least 10 of the 293 technical issues will not even
be resolved until 2004. Some specific concerns include:

• According to the GAO report, NRC’s Advisory Committee on
nuclear waste has raised concerns about the models that DOE is
using to predict how water and radionuclides might travel through
the repository and therefore how quickly radioactivity would be re-
leased into the environment. The Advisory Committee believes that
DOE has used inconsistent assumptions and assumptions that are
not supported by experimental evidence.

• A 1999 Lawrence Livermore National Laboratory study contra-
dicted the assumption that plutonium could not migrate in the nat-
ural environment by showing that plutonium had migrated at the
Nevada Test Site in less than 50 years.
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• A Los Alamos National Laboratory study demonstrated that
chlorine—36 ‘‘fingerprints’’ of above ground nuclear testing have
been found in the interior of Yucca Mountain, suggesting that
water from the surface has migrated 1000 feet to the repository
level of the mountain within 50 years.

• The DOE has only 2 years worth of corrosion data for the can-
ister allow yet they are extrapolating this data to 10,000 years.

• The Nuclear Waste Technical Review Board notes that the
DOE has not updated its work on radiation exposure to reflect new
information on how fast the radioactive elements are transported.
This casts doubts onto their claims that Yucca Mountain would
meet the Environmental Protection Agency standard.

• According to the Nuclear Waste Technical Review Board, the
repository could get as hot as 350 degrees Fahrenheit, but the DOE
has little data about corrosion of the waste canisters over 244 de-
grees and none above 275 degrees. Higher temperatures would
most likely speed up corrosion of the canisters—but DOE has not
even bothered to check.

In order to transport the tens of thousands of tons of highly ra-
dioactive nuclear materials and wastes to the potentially flawed
Yucca Mountain repository, the waste would have to be moved
through the majority of the contiguous 48 states. Based on DOE es-
timates, a nuclear waste shipment would have to leave a site some-
where in America every 4 hours for 24 years. Proponents of this
resolution suggest that it is the solution to having dangerous nu-
clear waste at reactors in close proximity to communities. What
they fail to admit is that reactors would still have waste on site—
the very waste that is ‘‘too hot to handle’’ and that poses the great-
est threat to public health. As long as spent nuclear fuel is created
at reactors, it will have to be stored onsite for 5 years as it cools.
Moreover, Yucca Mountain will only hold about 60% of the total ci-
vilian and military waste that will need to be stored. At some
point, Yucca Mountain will be full and these reactors will have to
store the waste onsite permanently. We will still have waste at all
103 operating nuclear reactors nationwide, and then we will add to
that the thousands of tons on the road, in barges and on rails. We
do not believe that this enhances the security of our constituents;
in fact, it may well threaten their security. We all know that acci-
dents happen and the shipment of nuclear waste is not immune
from the laws of probability as the following points illustrate:

• In the past 50 years, there have been an estimated 3,000 ship-
ments of high-level nuclear waste, and 72 accidents. Within the
first 2 years of Yucca opening, the number of shipments would ex-
ceed that of the past 50 years. Probability would dictate therefore
that there will be 72 accidents in the first two years the waste is
on the road.

• According to DOE’s accident reports, there have been 72 ‘‘inci-
dents’’ involving nuclear waste shipments since 1949. Four of these
accidents involved ‘‘accidental radioactive material contamination
beyond the vehicle;’’ four involved radiation contamination confined
to the vehicle; and 49 involved accidental container surface con-
tamination.

• The drop test used to test whether the casks can survive a
crash reportedly used a crash speed of only 35 miles per hour—
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when the trucks will be driving 65–70 miles per hour on their way
to Las Vegas.

• The puncture test used to certify casks reportedly tests only a
40-inch drop of a cask onto a spike—surely, if a truck transporting
the casks was forced off a bridge the drop would be far greater
than that.

Accidents are not the only worry. From admissions made by Al
Qaeda operatives to diagrams of nuclear reactors found in caves of
Afghanistan, we know that terrorists are trying desperately to
build dirty bombs or homemade nuclear weapons. The Transpor-
tation Security Division at DOE, which is responsible for trans-
porting nuclear weapons, failed 6 out of 7 of its security force-on-
force exercises. And when DOE recently requested $18 million to
‘‘increase security personnel and equipment to bolster protection for
nuclear weapons shipments within the country, to include engi-
neered container modifications that significantly increase security
for U.S. nuclear warheads,’’ the White House said no. If we cannot
be assured that the nuclear weapons are safe and secure or that
DOE will even have the necessary resources, how can we be sure
about the security of the thousands of shipments of nuclear waste
that will be sent through hundreds of communities in America?

In light of the scientific and transportation uncertainties, the de-
cision to move forward with Yucca Mountain is premature. Under
section 114(a)(1) of the Nuclear Waste Policy Act of 1982, the Sec-
retary’s recommendation is supposed to be based ‘‘on the record of
information developed by the Secretary under Section 113 and this
section, including the information described in subparagraph (A)
through subparagraph (G),’’ which include providing an explanation
of the relationship between the packaged waste and the geologic
medium of the site and providing a final environmental impact
statement. The GAO recently criticized DOE for embarking on this
reckless course, questioning the ‘‘prudence and practicality’’ of
making the recommendation at this time. Although all the tech-
nical and scientific issues will not be resolved until at least 2004,
the recommendation is being made now. This assures that the nec-
essary approvals will eventually materialize since it will be too late
and too expensive to do anything else. With 293 outstanding tech-
nical issues to resolve with the NRC and the other scientific ques-
tions mentioned earlier, we do not believe the Secretary has met
the requirements of the Nuclear Waste Policy Act. The Secretary
claims they will be answered in the future. But allowing the license
application to go forward at this point is like allowing a medical
student to treat patients after claiming that he will complete his
medical training over the next few years.

Proponents of Yucca Mountain point to the amount of money al-
ready invested in the project. They claim that voting against this
resolution would take the process back to square one. But they are
wrong. If this resolution failed, DOE could continue to do site char-
acterization work and come back to Congress when they have actu-
ally answered the science questions and could assure the security
of the shipments and we would vote on it again. Defeat of the reso-
lution does not stop this work, since the only specific provision of
the Nuclear Waste Policy Act of 1982 that deals with this is Sec.
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113, which stops such work only if DOE determines Yucca Moun-
tain is not suitable.

The decision on H.R. Res. 87 will last for 10,000 years. We need
more technical information before we, as policymakers, can decide
if the benefits of Yucca Mountain outweigh the danger to our con-
stituents, the citizens of Nevada and future generations, who may
suffer from our rash decision.

We respectfully dissent.
EDWARD J. MARKEY.
ANNA G. ESHOO.
JANE HARMAN.
LOIS CAPPS.
FRANK PALLONE.
HENRY A. WAXMAN.

Æ
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