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STATEMENT OF THE ISSUES

1. Whether the NRC acted arbitrarily and capriciously regarding
Petitioners’ challenges concerning the Oyster Creek drywell in license renewal
proceedings, when the Commission: ‘(a) upheld the Board’s denial éf Petitioners’
multiple late-filed drywell contentions for failing to meet well-established timing
and contention admissibility standards; (b) upheld the Board’s rulings, based upén
alive e{/identiary heari‘ng bef.ovre the Board, and denied Petitidﬁers’ request to
reopen the record; and (c) provided direction to the NRC Staff with regard to post-
hearing regulatory oversight.

2. Whether the NRC acted arbitrarily and capriciously when it rejected
as deficient Petiﬁohers’ motions to add contentions and reopen the record to
challenge Exelon’s aging management program for metal fatigue.

3. Whether the NRC acted arbitrarily and capriciously when it rejected
Petitioners’ “Supervision Petition” upon the grounds that the petition failed to raise
a significant safety issue, requested relief beyond the Commission’s hearing
process, and failed to meet the standards for motions to reopen the record.

STATEMENT OF THE CASE

This case involves Petitioners’ request for review of three orders of the
Nuclear Regulatory Commission (“NRC” or “Commission”): (1) AmerGen Energy

Co., LLC (Oyster Creek Nuclear Generating Station), CLI-08-23, slip op. (Oct. 6,
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and contention procedures, sécking to relitigate the drywell issue, raise multiple
new issues, or otherwise influence the adjudicatory process.'

Petitioners now, apparent_ly, seek reversal of each of the Commission’s three
principal decisions. The exact nature of their claims is difficult to isolate or
discem; but they generally appear to involve two types of a.ssertions. First,
Petitioners claim the appllcatlon of well-settled timing and reopenmg -of-the-record
rules by the Board and NRC denled them their rights, under the Atomic Energy
Act of 1954 (“AEA”) as amended, 42 U.S.C. § 2011 et seq., to a hearing on all
i‘ssues that were material to “relicenging.” Petitioners’ Brief (“PB”) at 25. Second,
they seek to ovérturn the Commission’s evidentiary and technical judgments by
claiming that the Commission did not have sufficient information to make a
“definitive finding of safety,” that the Commission failed to reopen the record
when requested, and. that the Commission improperly relied upon its regulatory
Staff. See PB at 25-26.

The ‘Commission'rejected-PetitionerS’ challenges upon the basis of an

extensive administrative record developed by its Board and Staff, and upon the

' See, e.g., Letter from R. Webster to Chairman Klein re: Proposed Dredging

Project (May 8, 2008) (R-487); Letter from R. Webster to Chairman Klein re:
Comments for Consideration [on metal fatigue issue] (Oct. 14, 2008) (R-541);
Letter from R. Webster to Chairman Klein re: 3-D Analysis (Jan. 26, 2009) (R-
556); Letter from R. Webster to the Commissioners re: Commission Meeting
(Mar. 31, 2009) (R-579); Letter from R. Webster to S. Collins re: Request for
Public Meeting and to Temporarily Cease Power Production at [Oyster Creek]
on April 9, 2009 (Mar. 24, 2009) (R-576).

-3-



basis of its technical and predictive judgments with respect to nuclear safety.
Every issue that Petitioners raised, and which they pursue here, was addressed in
detail By the Commiss_ion,. its Board, or both. Following the submission of over
130 exhibits-and the written and oral testimony of Petitioners, AmerGen, and the
NRC Staff, the Board resolved the litigated drywell contentionn in a thorough 58-
page decision, finding that Petitioners’ arguments lacked technical merit. See
LBP-07-17 (R-437). Thereéﬁer, the Commissien and its Board applied ‘the
Commission.’s well-settled rules to reject Petitioners’ attempts to continue ‘to block
the issuance of the renewed license.

STATEMENT OF FACTS

L STATUTORY AND REGULATORY BACKGROUND

A.  The Atomic Energuflct; The AEA establishes “a comprehensive
regulatory framework for the ongoing review of nuclear power plants located in
the United States.” Rockland County v. NRC, 709 F.2d 766, 769 (2d Cir. 1983).
Sections 103 and 104(b) of the AEA authorize the Commission to issue licenses to
operate commercial power reactors. See 42 U.S.C. §§ 2133 and 2134(b). The
AEA does not elaborate on the standards or procedures to be applied by the NRC
in issuing renewed operating licenses. The AEA, however, does give the |
Commission considerable discretion to determine how to achieve its statutory

mandates. See Siegel v. AEC, 400 F.2d 778, 783 (D.C. Cir. 1968).
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B.  The NRC's Part 54 License Renewal Regulations. The NRC’s

standards and procedures for the renewal of reactor operating licenses appear in 10
C.F.R. Part 54 (2009). As the Commission explained in its seminal Turkey Point
decision, ‘“Part 54 centers the license renewal reviews on the most significant
overall safety concern posed by extended reactor operation — the detrimental
effects of aging.” Fla. Power & Light Co. (Turkey Point Nuclear Generating
Plant, Units 3 & 4), CLI-01-17, 54 N.R.C. 3, 7 (2001). .

The NRC’s license renewal framework is premised upon the nétion that,
with the exception of aging fnanagement issues, the NRC’s ongoing regulatory
process is‘adequate to ensur'e that the current licensing basis (“CLB”) of operating
plants provides and maintains an acceptable level of safety. Nuclear Power Plant
License Renéwal, 56 Fed. Reg. 64,943, 64,946 (Dec. 13, 1991). The CLBis a
“term of art combrehending the various Commission requirements appl.icable to a
specific plant that are in effect at the time of the license renewal application.”

- Turkey Point, CLI-01-17, 54 N.R.C. ét 9. In implementing Part 54, the
Commissidn made clear that “it would be unnecessary to include in [the agency’s]
review all those issues already monitored, reviewed, and commonly resolved as
needed-by ongoing regulatory oversight.” [Id. at 8. To obtain a renewed operating
license, the application must provide reasonable assurance that the detrimental

effects of aging will be managed, such that plant components will continue to
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perform their intended functions “consistent with the [CLB] during the period of

extended operation.” CLI-09-07 at 35 (internal quotations and citations omitted).

C.  The NRC Hearing and Contentions Proce&s. The NRC hearing
procedures abplicable to license renewal derive from Sectionkil 89(a) of the AEA.
42 U.S.C. § 2239(a). The Commission generally establishes ;1 three-member
Board to rule on hearing requests'and conduct necessary evidentiary hearings. 10
C.F.R. § 2.321. The three administrative judges generally include a legal judge as
chairman and two technical judges. Id. § 2.321(a). Petitioners and parties may
appeal Board rﬁlings to the Commiseion. ld. §§ 2311, 2.341.

. Contention Admissibility. Ahy person seeking to obtain a
hearing on a license renewal application must file a petition to intervene. Id. §
2.309(a). The petitioner must demonstrate standing and proffer at least one
admissible “contention.” Id. § 2.309(a). A contention is a specific issue of law or
fact that the petitioner seeks to have adjudicated. The disputed _iésue must be
within the scope of the proceeding and “material” to the findings t}le NRC_ must
make to. support the licensing action. Id. § 2.309(f)(1). It must be substantiafed by
an explanation of its bases, a statement of supporting facts or expert.opinion,

appropriate references and citations, and sufficient information to establish that a

genuine dispute exists between the petitioner and the applicant. /d.



2. Untimely Contentions. in NRC adjudicatory proceedings, the
deadline for submitting a petition to intervene is typically set in the notice of
hearing that is published in the Federal Register. Id. § 2.309(b)(3). If intervention
is granted, the intervenor fnay submit late-filed contentions if the criteria set forth
in 10 C.F.R. § 2.309(f)(2) are satisfied. This regulation r¢quires a showing that
there waé new information, that the new information was materially different from
what was previously available, and that the new contentjon was submitted in a
timely fashion based on the availability of the new information. If the new
contention does not meet the criteria in 10 C.F.R. § 2.309(f)(2), its substantive
admissibility may still be considered if the intervenor can show that the balgnce of
the eight factors governing untimely filings in 10 C.F.R. § 2.309(¢c) falls in its
favor. The most important of the eight factors is good cause for failure to.file on
time. E.g., Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Staﬁon, Units
2 & 3), CLI-05-24, 62 N.R.C. 551, 564-65 (2005).

3. The Hearing Process. Generélly, fhe NRC holdé adjudicatory.
proceedings for the renewal of the operatin'g license of commercial nuclear power
plants under the informal procedures in 10 C.F.R. Part 2, Subpart L. 10 C.F.R.
§2.3 IO(a)'. Subpart L proceedings provide for the mandatory. disclosure of
relevant documents, id. § 2.336, the submittal of,p'reﬁled written téstimony,

rebuttal testimony, and proposed questions for the witnesses, id. § 2.1207, an oral

-7 -



hearing involving direct questioning of witnesses by the Board, id., and the
opportunity for all parties to submit post-hearing proposed findings of fact and
éonclusions of law. /d. § 2.1209. The Board will then issue its initial decision
ruling on the merits of the admitted contention or contentions. Id. §§ 2.340(a),
2.1210.

4. Motions to Reopen the Record. After the adjudicatory record is
closed on one or more iséues, a party seeking to feopen thé' record must satisfy the

requ‘irements bf 10 C.F .R.. § 2.326(a). The motion must bé timely, address a

significant safety or environmental issue, and demonstrate that a materially
different ‘result. would be or would have been _likely had the newly proffered
evidence been considered initially. Id. § 2.326(a)(1 — 3). Motions to reopen must
be accompanied by affidavits of knowledgeable fact witnesses or competent
experts. Id. § 2.326(b). The affidavits must set forth the factual and technical
bases for the claim, and must separat_ely and speciﬁcally address each of the three
reopening criteria. /d. A motion to 5reop.er'1_ Felating to a contention not previously
in controversy must also meet fhe eight-factor balancing test for nontimely filings
in 10 C.F.R. § 2.309(c). Id. § 2.326(d).

5.  Appeals to the Commission. Tnitial decisions of the Board may
be appealed to the Commission under 10 C.F.R. §§ 2.1212 and 2.341. The

Commission may take review of the Board’s decision if a finding of fact is clearly
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erroneous, a necessary legal conclusion is v;/ithout precedent or is a departure from
or contrary to established law, a substantial question of law, policy, or discretion is
raised, if there has been a prejudicial procedural error, or for any other reason the
Commission deems to be in the public interest. /d. § 2.341(b)(4)(i1 — v).

II. THE EVIDENCE AND PROCEEDINGS BELOW

A. The Oyster Creek License Renewal Application. On July 22, 2005,

AmerGen Ene_rgy‘Company, LLC (Exelon’s fonher subsidiary and thé predecessor
licensee for Oyster Creek) ﬁlea an application to renew Operating License No.
DPR-16 for Oyéter Creek.2 Opyster Creek is located in Lacey Township, Ocean
County, New Jersey. The application sought to renew the Oyster Creek operating
license, which would otherwise have expired in April‘2009, for an additional 20
years. On September 15, 2005, the NRC published a notice of opportunity for

. hearing. 70 Fed. Reg. 54,585 (Sept. 15, 2005).

B. The Drywell. The drywell shell is a large steel containment structure

‘that encloses the reactor V¢Ssel. LBP-07-17 (R-437) at 2. It1is shapved like an

inverted light bulb, and is approximately 100 feet tall and 70 feet in diameter in its

> AmerGen purchased Oyster Creek from another utility in 2000. Pursuant to a

transaction that closed on January §, 2009, the operating license for the Oyster
Creek plant was transferred from AmerGen to Exelon. AmerGen merged into
its parent company, Exelon, and has ceased to exist as a separate corporate
entity. Exelon is now the holder of the renewed operating license. In this
brief, the Oyster Creek licensee is generally referred to as “Exelon,” unless the
context indicates otherwise.
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spherical section. /d. The sand bed region is a small area near the base of the
shell, between elevations of approximately 8 feet 11 inches and 12 feet 3 inches.
Id. at 2-3. When the plant was originally constructed, a bed of sand surrounded
this region of the shell to provide structural support. /d. at 3.

1. Background: Historical Drywell Corrosion. Following the discovery

of water leakage into fhe sand bed and subsequent corrosion of the drywell shell in
the 1980s, the plant’s then-licensee removed the‘sand, eliminated the sources of
leakage, cleaned “the shell, coated the shell with an epoxy coating system, and took
other corrective actions that arrested the corrosion such that the drywell could
continue to perform its intended safety functions. See id. at'5-7; AmerGen Ex. B,
pt. 1, A.20-24 (R-338).’

To prevent and manage potential recurrence of this historical corrosion,
Exelon committed to take a series of abtions, both prior to and during the period of

extended operation (i.e., the period of operation under the renewed license). These

In their characterization of the drywell shell, the Petitioners state that “it is
possible that the shell fails one of [the] currently applied acceptance criteria.”
PB at 8. That is simply untrue. The implication that the drywell shell is
unsafe and unable to perform its intended function today is contrary to the
evidence and to the Board’s findings. See LBP-07-17 at 22-28. Petitioners cite
in support one of a series of memoranda prepared by their expert witness and
submitted to the Board at the hearing. PB at 8 (citing Citizens’ Ex. 61, R-268).
As the Board correctly found, however, those memoranda, and the technical
information in them, were “not reliable.” LBP-07-17 at 28 n.30 (citing
AmerGen Ex. C, pt. 2, A.7 (R-337); id., pt. 3, A.10 & A.40; NRC Staff Ex. C,
A.12(d), A.26 & A.27 (R-262)).
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commitments included ultrasonic testing (“UT”) measurements of the thickness of
the drywell shell, visual inspections of the epoxy coating, and various steps to
minimize the potential for water leakage and monitor for water. See CLI-09-07 at
14-15; AmerGen Ex. 10 (R-362). They included a commitment, prior to entering
the period of extended operation, to “perform a 3-D finite element Struétural
analysis of the primafy cohtainment drywell shell using modern methods and
current drywell thickness data to better qﬁaritify .t.he margin that exists above the
[American Society of Mechanical Engineers or “ASME”] Codé required

~ minimum.” CLI-09-07 at 15. Completion of this structural analysis commitmént,
however, was not a prerequisite for obtaining the renewed license. See id. at 15 &
67. Instead, Exelon submitted the analysis to the NRC Staff for its review as part
of the ongoing regulatory oversight of the operating nuclear power plant, which
includes oversight of Exelon’s fulfillment of conditions tb be imposed by the
renewed license. See id.

2. Petitioners’ Initial Drywell Contention. Petitioners filed their

Request for H‘earing and Petition to Intervene (“Initial Petition”) (R-1) on
November 14, 2005. CLI-09-07 at 4-5. The Initial Petition proffered one
contention, challenging the adequacy of AmerGen’s proposed program for
managing, pdtential corrosion of the drywell shell. See Initial Petition at 3. The

Board found that the Petitioners’ general challehge to this aging management
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program was insufficiently supported and ‘ébverbroad,"’ but admiited a narrower
versjon of the contention, focused only on a small portion of the drywell shell
called the “sand bed region.” See CLI-09-07 at 5; AmerGen Energy Co., LLC
:(Licen'se Reriewal_ for Oyster Creek Nuclear Generating Station), LBP-06-07, siip
op. at 33 (Feb. 27, 2006) (R-36) (“LBP-06-07").

3. Late-Filed Drywell Contentions. Over the course of the

subsequent administfative proceeding, Petitioners repeatedly filed new contentions
seeking to broaden the scope of issues for litigation. First, in February 2006 they
submitted two new prOposéd contentions (or, in the alternative, a motion to
supplement the basis of their original contention). This filing alleged that
“previously unavailable information” revealed problems with the monitoring of
inaccessible areas of the drywell shell above the sand bed region, and the
Petitioners renewed their efforts to expand fhe scope of their contention to areas of
the drywell shell above and below the sand bed region. CLI-09-07 at 5-6. The
Board found this filing both untimely (it was not based on any new information) |
and substantiv_ely inadmissible (i.e., it did not preSént any genuine dispute on a
material iséue). See AmerGen Energy Co., LLC (License Renewa} for Oyster
Creek Nuclear Generating Statioh),, LBP-06-11, slip op. at 2 & 9-10 (Mar. 22,‘

2006) (R-46) (“LBP-06-11"). Petitioners unsuccessfully sought reconsideration
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and interlocutory review of this decision, but did not seek review of LBP-06-11 in
their final Petition for Review. CLI-09-07 at 6 & n.28.

In June 2006, aftér Ame‘rGen docketed enhancements to its drywell
program involving commitments to perform UT monitoring in the sand bed region,
the previously admitted contention became moot. /d. at 7 & n.37. Petitioners then
submitted a revised contention attempting to raise or renew seven discrete
challenges to the drywell program, including with respect to “acceptance criteria”

- (i.e., the minimum thickness values established under the current licensing basis as
benchmarks for comparison to UT measurements),. and the “scope” of the UT
movnitoring (i.e., the specified locations where UT measurements are taken). The
Board ruied that six of these challenges were inadmissible, either because they
were untimely (i.e. they could have been, or should have been, or were, brought in
the Initial Petition), insufficiently supported, outside the scope of a license renewal
proéeeding, or suffered from a combination of these deficiencies. See id. at 9-10.
The only adrriitt_ed challenge alleged that “AmerGen’s plan to take [UT] -
measurements in the sand bed region every}four' years was not sufficiently frequent
to ensure an adequaté safety margin is maintained between measurements due to
the uncertain condition of the drywell shell, the uncertain corrosive environment,

and the uncertain corrosion rate.” LBP-07-17 (R-437) at 1.
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Thereafter, the Petitioners attempted twice more to raise new chall¢nges to
the drywell program. The Board rejected two new contentions filed in Decémber
2006 aé untimely and insufficiently supported as a factual matter, and rejected a
new contention filed in February 2007 as untimely. See.CLI—O9-O7 at 10-12.

4.  The Board Hearing and Ruling. Following the parties’

submission of prefiled written testimony, the Board held its oral evidentiary
hearing on September 24 and 25, 2007. LBP-07-17 (R-437) at 2. Following the
hearing, the Board found that the Petitioners’ contention lacked merit, and that:

AmerGen has demonstrated that the frequency of its

planned UT measurements, in combination with the other

elements of its aging management program, provides

reasonable assurance that the sand bed region of the

drywell shell will maintain the necessary safety margin
during the period of extended operation.

Id. The Initial Decision rested, in large pért, on the Board’s repeated findings that
the testimony of multiple AmerGen and NRC Staff Witnesses_ was more credible
than the testimony of the Petitioners’ single expert witness. See id. at 22 n.22
(finding that Petitioners’ pre-ﬂled rebuttal testimony (Ex. C, A6 (R-405))
misunderstood AmerGen Ex. 39 (R-352)); see also id. at 2,7 n.30, 28-31 & n.33., 32
n.35, 33 n.36, 34 & 38-46.

LBP:Q7—17 also rested upon multiple, independent technical bases. First,
“AmerGen has taken effective steps to eliminate a corrosive environment [i.e.,

water] on the outer [drywell] wall.” LBP-07-17 (R-437) at 16 & 28-29 (éiting
-14 -



generally to the written and oral testimony of AmerGen and Staff witnesses
regarding “Sources of Water” and “The Epoxy Coating”). Second, “even if water
were to leak onto that wall, the robust, triple-layered epoxy coating will protect the
wall from corrosion.” Id at 16 & 37-47 (citing AmerGen Ex. B, pt. 5 (R-338);
AmerGen Ex. C, pt. 5 (R-337)). Third, “there is no evidence of measurable past
corrosion on the inner wall, nor does its benign environment pose a significant risk
~of future corrosion.” /d. at 16-17 & 47-49 (citing AmerGen Ex. C, pt. 6, A.9-12
(R-337)). Fourth, “even assuming, arguendo that corrosion were to occur in the
sand bed region during the renewal period, AmerGen’s plan to take UT
measurements every four years is sufficiently frequent to ensure an adequate safety
margin will be maintained.” /d. at 17 & 49-53 (citing AmerGen Ex: C, pt. 6, A-14
to-15 (R-337)). Fifth, the available margin:

is based on UT measurements at the top of the sand bed

region, which is the most heavily corroded area due to

the presence of sand that retained the moisture and kept it

in direct contact with the shell at the air/water interface.

- Because the sand had been removed . . . any future

leakage will not be retained at the top of the region;

rather, any leakage will drain to the bottom of the region

where much less corrosion has-occurred and where the

available margin is . . . 300 percent greater . . ., thus

increasing our confidence that the frequency of
AmerGen’s UT measurements will be adequate.
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Id. at 17.% The decision also included an “Additional Statemenf” from one of the
thrée Board members. Judge Baratta did not dissent from the majority’s decision,
but would have imposed additional, more detailed requirerﬁents on the 3-D
structural analysis AmerGen had committed to ﬁerform, including sensitivity
analyses designed to establish a “conservative best estimate” structural analysis of
the drywell shell. See id., Additional Statement ét 6; see also CLI-09-07 at 65-66
n.273.

5. Petitioners’ Appeal to the Commission. Petitioners appealed

the Initial Decision to the Commission. .CLI-09-07 at 2. Like their briefin this
Court, their administrative appeal raised a multitude of issues, including alleged
factual and legal errors in the Board’s Initial Decision following the evidentiary
hearing, challenges to the Board’s decisions on the admissibility of late-filed
contentions, and {/afious alleged procedurai errors. See id. at 33.

6.  Motion to Reopen the Drywell Issue. While their appeal was

pending, on February 2, 2009, Petitioners sought to postpone the Commission’s
final license renewal decision by moving to reopen the record of the drywell
contention. See id. at 70. This motion alleged that information in a Staff

Inspection Report (R-606), issued following the drywell inspections conducted

*  Therefore, the Board did not estimate that “if the shell experiences another

0.064 inches of general corrosion, it would fail one of the safety requirements.”
PB at 7. '
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during the 2008 refueling outage, contained information that purportedly
invalidated fhe Board’s decision in LBP-07-17. Id. at 70-71. Petitioners focused -
- on alleged deficiencies in moisture monitoring and the discovery, during visual
inspections of the sand bed region in accordance with commitments in the license
renewal application, of a single blistered area on the exterior drywell shell
approximately 1 to 2 square inches in area and 0.003 inches deep at one location in
the sand bed region. /d. at 80. As the Commission subsequently found, however,
Petitioners presented no evidence that the corrosion rate was other than what was
assumed by the Board, and failed to call into question the conclusion that the
blistéred area was not safety signiﬁcant. 1d.

7. The Commission’s Final Ruling. Having previously ruled on

the metal fatigue issue and the “supervision” petitions (discussed below), the
Commission’s final ruling in CLI-09-07 focused on Petitioners’ appeals on
drywell-related issues. The Commission upheld all of the various challenged Board
decisions on contention admissibility, both as to timeliness of the Petitioners’
“new” contentions, CLI-09-07 at 48-53, and their lack of factual support. Id. at 54-
56. The Commission rejected the Petitioners’ attempts to challenge the Board’s
‘factual determinations after the hearing, i‘nsfead finding them to be “supported by
and consistent with the record.” Id. at 36-37. In particular, the Commission found,

inter alia, that the current licensing basis safety factor (of 2.0) will be met (as
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established by actual measurements and testimony before the Board), id. at 37; see
also LBP—O7—17 (R-437) at 19 n.20 (citing AmerGen Ex. B, pt. 2, A.10 (R-338);
AmerGen Ex. C, pt. 2, A.6 (R-337); NRC Staff Ex. 6 at 72 (R-295); Tr. at 399,
438-41 & 453-55 (Mehta, Hartzman) (Sept. 24, 2007) (R-258)); that the sand bed
region of the drywell shell complies with the local area acceptance criteria
(notwithstanding Petitioner’s erroneous arguments that data points selected
because they were the most corroded should be averaged for purposes of
determining overall shell thickness), see CLI-O9-07 ét 39-40; LBP-07-17 (R-437)
at 19 n.20 (citing AmerGen Ex. B, pt. 3, A.22, A.23 & A.30 (R-338); Tr. at 603-
605 (Tamburro, Polaski) (R-258)); t-hat the drywell shell satisfies the general area
acéeptance criterion with margin (as cdnﬁrmed, appropriately, by internal gnd
data), CLI-09-07 at 41-42 (citing, e.g., LBP-O7-17, 66 N._R.C. at 345-46 (slip cp. =t
23); Tr. at 324, 344-451 & 601 (Tamburro, Hausler, Gallagher) (R-258); AmerGen
Ex. B, pt. 3, A.5, A.9-13, A.29, A.15, A.31 & A.38 (R-338); NRC Staff Ex. 1, af .3-
120 (R-318)); that thé epoxy coating on the shell exterior will serve its purpose;
that modeling of local areas of corrosion was appropriate; and that future leakage
and the adeqﬁacy of léakage prevention was properly addressed. CLI-09-07 at 44-
46; see also, e.g., Tr. at 744-45 (Sept. 25, 2007) (R-256); Tr. at 446 (R-258).

The Commission took partial review of LBP-07-17 for two limited purposes.

First, the Commission clarified that Exelon’s commitment regarding the 3-D
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structural analysis “is consistent with achieving Judge Baratta’s objective:
enhancing the NRC’s understanding of the drywell shell state by performing a
conservative best estimate analysis of the actual drywell shell.” CLI-09-07 at 65
(citations and quotations omitted). Second, the Commission directed the Staff to
“conduct a thorough examination” of the structural analysis results. /d. at 68. In
taking review for these purposes, however, the Commission also emphasized that

its reasonable assurance finding in support of license renewal did not rest on the
submission and review of the new structural analysis:

[A] complete review of Exelon’s compliance with the

license condition is not a precondition for granting the

license renewal application and is separate and apart

from the resolution of the contention at issue in Citizens’

Petition — review and enforcement of license conditions

1s a normal part of the Staff’s oversight function rather
than an adjudicatory matter.

Id. at 67-68 (emphasis in original); see also id. at 65 n.271 (“Let us be clear: the
Board’s fundamental conclusion in LBP-07-17, éluthorizing 1ssuance of the
~ renewed license, stands on its oWn.-”).

As to the final motion to reopen, the Commission found that the Petitioners
had “mischaracterize[d] the observations and the conclusions of the inspection
Report” regarding the blistered area discovered during the outage. /d. at 74. Aside
from the Inspection Report, .Petitioners’ additional expert declaration was

insufficient to raise a significant safety issue or show that a materially different
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result was likely, and the Commission therefore denied the motion. See id. at 75-
81. In reaching this decision, the Commission emphasized the multiple, alternative

“grounds supporting LBP-07-17. See id. at 81-84. In particular, even if corrosion
were to occur in the sand bed region, the plan to take UT measurements every four
years provides reasonable assurance that the minimum thickness accepténce
criteria would not be violated. See id. at 82‘. Indeed, the Inspection Report
confirmed that the Board’s findings on this point were quite conservative, thereby
actually reinforcing the Commission’s confidence that there was no significant -
safety issue. See id. The Commission also cited Exelon’s robust set of inspection
commitments—which worked as intended in identifying the tiny blistered area
during the 2008 inspection—as providing “another reason for our conﬁdence” in_
the aging menagement progrnm. Id. at 83-84.°

C.  The Metal Fatigue Contention. In the spring of 2008, while their

appeal of the drywell Initial Decision remained pending, the Petitioners filed,
among other things, a motion to reopen the record and a new contention, and a
“supplemental” motion to reopen and new contention. See CLI-08-28 at 2-5.

These filings addressed not the drywell, but a completely different technical issue -

> Then-Commissioner (now Chairman) Jaczko dissented in part, namely with

respect to the Inspection Report and motion to reopen. He concurred with the
balance of the order regarding the drywell contentions, but would have made a
“relatively minor modification” to an Exelon commitment, to require the next
sand bed region inspection in 2010, rather than 2012. CLI-09-07, Comm’r
Jaczko, Dissenting in Part at 1.

-20 -



and plant system. In April 2008, the NRC published a draft “issue sumfnary”
informing licensees that a mathematical analysis (referred to as a “simplified
Green’s function”) used to evaluate the effects of metal fatigue “could” be non-
conservative “if not correctly applied.” See id. at 3. For recirculation outlet
nozzles in the Oyster Creek reactor coolant system, AmerGen—in addition to
commifting to an aging management program as allowed by the regulations, see id.
at 7 n.24—had used'thc::."s'impliﬁed Green’s function methodology in e; fatigue
evaluatioh. ld. at9. Petitiohers moved to.reopen the evidentiary record to litigate
a new contention.that sought to have AmérGen perform a confirmatory fatigue
analysis, without the use of the simpliﬁed‘Green’s function, for the recirculation
outlet nozzles. See id. at 3-4.

The; NRC Staff, however, had already requested that AmerGen perform such
a confirmatory analysis, which AmérGen performed and the Staff reviewed. See
id. at 11. AmerGen submitted a detailed summary of its cohﬁrfnatory analysis to
the NRC, showing that the results of the _origilnal analysis were, in fact,
conservative and remained acceptable, Amngen Energy Co., LLC (License
Renewal for Oyster Creek Nuclear Generating Station), LBP—>08—12, slip op. at 6
(July 24, 2008) (R-517) (“LBP-08-12") (citing AmerGen’s Response to NRC

Request for Additional Information (R-484)), and the Staff concurred. R-534 at 4-
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* 5. Petitioners purported to challénge this confirmatory analysis in their

“supplemental” motion to reopén the record. CLI-08-28 at4-5
The Board ultimately ruled that neither the motion to reopen, nor its

supplement, were sufficient to warrant reopening the record under 10 C.F.R.
§ 2.326, because Petitioners did not raise a significant safgty 1ssue or demonstrate

‘that a rhaterially different result was likely. See LBP—08-12_ at 1 1—27. Petitioners’
supporting declarations purporting to challlenge the fatigue analyses were entirely

| speculative, and fell short of showing. that AmerGen;s analyses were non-
conservative or ﬂawéd in any way. /d. at 12-13. The Board also found the first
motion to reopen moot, because AmerGeq had, in fact, performed the confirmatory
analysis. See id. at 15-18. On appeal, the Commission upheld all aspects of the
Board’s décision. See generally CLI-08-28.° The Commission rejected
Petitioners’ arguments that AmerGen’s confirmatory analyses should have
included the “cladding” on the recirculation nozzles, in light of the fact that the
applicable engineering codes “expressly alloWed” the omission of cladding in such
calculations. /d. at 18 n.51. The Commission also rejected Petitioners’ request for
“pre-contention” discovery as being inconsistent with long-standing rules and

precedent that preclude such fishing expeditions. /d. at 25.

6 Contrary to Petitioners’ assertion, PB at 40, the Commission affirmed the

mootness finding by the Board. See CLI-08-28 at 25 n.72.
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D. The Supervision Petitions. In parallel with their appeal of the Board’s
decision regarding the drywell contention in LBP-07-17, Petitioners submitted a
separate petition to the Commission on January 3, 2008, followed by a related
“supplemental” petitibn on May 15, 2008, seeking to “suspend” the Oyster Creek
license renewal proceeding. R-452.7 These “Supervision Petitions”—as |
Petitioners style them—relied upon an NRC Office of the Inspector General
(“OIG™) Report (R-588) and subsequent memorandﬁm,- which recommended
certain ifnprovements to the NRC Staff’s license renewal review process. See CLI-
08-23 at 7-9. Although the OIG found that the Staff had developed a
comprehensive license renewal review procéss, it made a number of speciﬁc
recommendations for improvement, including improvements in docurﬁenting and
reporting the results of its reviews, and in the evaluation of licensee operating
experienée. See id. at 8-9. Petitioners alleged that these déﬁciencies were SO
severe that the Commi_\ssion should suspend the review of all license renewal
applications (including Oyster Creek’s) until it has conducted a “comprehensive
overhaul” of the entire license renewal review process. Id. at 2

The Commission denied the petitions because neither-the OIG’s documents

nor the Commission’s review showed that the Staff’s license renewal reviews were

7 Other organizations submitted identical petitions in other NRC license renewal

proceedings. CLI-08-23 at 1-2. The Commission’s decision applies to all of
these other petitioners and proceedings, but only Petitioners have appealed
CLI-08-23 to this Court, and only with respect to Oyster Creek.
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inadeqﬁate or that the .license renewal review process required comprehensive
revision, id. at 3, much less an did they show the nec):d for the extraordinary action
of suspending licensing proceedings or reopening a closed evidentiary recqrd, as
the petitions requested for Oyster Creek. See id: at 28-31. In addition, the
Commission foﬁnd that seeking to litigate the adequacy of the Staff’s review fell
outside the scope of NRC adjudicatory proceedings. Id. at' 18. Such proceedings
are intended to provide interested persons with the right to challenge the adequacy
of an application for an NRC licensé, not the general adequacy of the Staff’s safefy

reviews. Id.

STANDARD OF REVIEW

This Court may review agency decisions that resﬁlt in a “final agency
action.” Such decisions must be upheld unless they are “arbitrary, capricious, ai:
abuse of discretion, or otherwise not in ‘éccordance with law.” 5 U.S.C.
§ 706(2)(A). This standard is “narrow and a court is not‘to substitute its judgment
for that of the agency.” Motor Vehiqle Mfrs Ass'n v. State Farm Mut. Auto. Ins.,
463 US 29,43 (1983). A reviewing court must consider whether “the agency
examined the relevant data and articulated a satisfactory‘explanation for its action,”
- or whether “the agency hés made a cvlear error 1n judgment.” Prometheus Radio

Project v. FCC, 373 F.3d 372, 389-90 (3d Cir. 2004). This court will “usually

afford deference to decisions of administrative agencies when we are reviewing the
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agency’s interpretation of a statute the agency is charged with admihistering.”
New Jersey Dept. of Envtl. Protection v. NRC, 561 F.3d 132, 137 n.4 (3d Cir.
2009). This is particularly true for decisions of the NRC under the AEA, where a
“narrow standard is particularly appropriate” because the NRC is ‘;virtually unique
in the degree to which broad responéibility is reposed in the administering agency,
free of close p'r‘escription in its charter as to how it shall proceed in achieving the
statutory objectives.” Three Mile Island Alert, lﬁc. v. NRC, 771 F.2d 720, 727-28
(3d Cir. 1985) (“TMIA™). |

In addition, an agency is presumptively owed deference in the interpretation
of its own regulations, unless the agency’s interpretation is “plainly erroneous or
inconsistent with the régulation.” Beazer East, Inc. v. EPA, 963 F.2d 603, 606 (3d
Cir. 1992) (ciiations‘ omitted). Petitioners’ appeal involves at least three challenges
to Commission decisions, under its regulations, to deny their fequests to reopen a
closed adjudicatory record, and on these questions “a narrow standard is
particularly appropriate.” TMIA, 771 F.2d at 728. For similar reasons, a
Commission contention admissibility decision, ’inchiding a question of timeliness,
“is a matter for the NRC to determine in the first instance and is reviewed
* deferentially.” Union of Concerned Scientists v. NRC, 920 F.2d 50, 55 (D.C. Cir.

1990) (“UCS II").
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Where, as here, the issues tufn'upon scientific, technical, and predictive
judgments by the agency, “a reviewing court must generally be at its most
deferential.” Baltimore Gas & Electric Co. v. Natural Resources Defense Council,
Inc., 462 U.S. 87, 103-(1983); Limérick Ecology Action v. NRC, 869 F.2d 719, 744
(3d Cir. 1989), reh 'g denied (Apr. 25, 1989). Thérefore, in reviewing the
Commission’s factual determinations, the role of a reviewing céurt “is not to weigh
the evidence, but to determine whether substantiél evidence supports the
Commission’s decision.” Limerick, 869 F.2d at 753.

SUMMARY OF ARGUMENT \

From Petitioners’ brief, it is hard to know»what, exactly, is being challenged
in this appeal. Petitioners allude to disagreements with “a number of deciéions by
the NRC,” allege denial of purpdrted hearing rights on a “number of issues,”
contend that the NRC “left many issues for post-hearing resolution” (but then
admit that they “do not now contest the legality of the Commission’s chosen
approach”), énd aver that deferral to agency regulatory proCesses “in many areas”
was inappropriate because the NRC “knew” that the regulatory processes were
inadequate. PB at 25 & 54. At times, Petitioners seem to be complaining not
about any action below, but, rather, about the very nature of the long-standing
regulations appliéable nto the renewal of nuclear power plant operating licenses.

E.g., PB at 22. Petitioners rely upon those few dissents that favor them, largely
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ignore majority findings of the agency and the compelling evidence and reasoning
that does not, and contend that routine application of well-settled timeliness rules
deprived them of pﬁrportedly “absolute” and unlimited statutory hearing rights._
Repeatedly, Petitioners seek, without justification, té have this Court substitute its
judgment for the technical and predictive judgments of the Commission, ité Board,
and itstechnical Staff. |

What is clear from the massive record in this case is that Oyster Creek can
be safely operated for twenty more years. With respect to the drywell, the facts are |
that the current licensing basis safety factor (of 2.0) will be met (as established by
~actual measurements and testimony before the Board); that effectivé steps were
taken to eliminate a corrosive envirbnment on the drywell wall; that a rdbust,
triple-layered epoxy coaﬁng on the shell exterior will serve its purpose; that
that the sand bed region of the drywell shell complies with the local area
acceptance criteria (notwithstanding Petitioners’ erroneous afguments that data
points selected because they were t}{_e- most corroded should be averaged for
purposes of determining overall shell thickness); that the drywell shell satisfies ,thé
general area acceptance criterion with margin (as confirmed, appropriately, by
internal grid data); that modeling of local areas of corrosion was apprqpriate; that
future leakage and the adequacy of leakage prevenfion was properly addressed; and

that all of the other ‘myriéd of factors addressed in the thousands and thousands of
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pages of the factﬁal record in this case were properly, thoroughly, and correctly
considered. These facts remain true, notwithstanding the never-ending and
repetitive protestations of Petitioners. The Commission correctly found and
accounted for these facts in issuing the renewed license.

With respect to metal fatigue and the recirculation outlét nozzles in the
reactor coolant system, Exelon committed to an aging management program as
‘ c.ontemplatedjby the regulations and, moreover, used a fatigue analysis method
with which there ‘was no inhcrent problem, and perfbrmed a subsequent
confirmatory analysis that established fhe fatigue analyses were sound and that the
earlier analysis was permissibly conservative. Petitioners’ submissions did not
demonstrate a safety issue warranting further inquiry—indeed, the bare assertions
and speculation in the proffered affidavits did not even make a “mere showing” of
a “possible violation,” which Petitioners erroneously argued was the applicable
legal threshold.

As described further below, the Commission: (1) did not err by denying late-
filed dry-well related contentions, deplihing to reopen the record after a thorough
hearing on the admitfed drywell contention, or by impermissibly qualifying or
deferring any drywell relatedi safety ‘ﬁndin'gs; (2) did not err by declining to reopen
the record with respect to Petitioners’ metal fatigue contentions; and (3) did not err

by declining to suspend the Oyster Creek license renewal proceedingé upon the
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basis of speculative assertions regarding the general alleged insufficiency of
agency oversight of staff reviews. Petitioners’ claims must be denied under the

applicable standards, and the NRC determinations affirmed.
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'ARGUMENT

| THE COMMISSION’S DRYWELL DECISIONS WERE FULLY
- SUPPORTED AND WERE NOT ARBITRARY, CAPRICIOUS, OR
OTHERWISE ERRONEOUS

Much of Petitioners’ brief is devoted to répeating, in scattershpt fashion,
their disagreements. wifh the Commission’s disposition of the virtual blizzard of
filings, motions, and submissions lodged by Petitioners regarding the drywell.

- While it is un_cléar Which‘of the purported “many procédural errors” are actually
alleged by Petitioners to require remand, the complaints appear to falvl into three
categories. First, at pages 28-33, Petitioners’ complain about timeliness rulings,
but: (a) present no grounds for finding such rulings to be in error, arguing only—
incorrectly—that they could not have brought the challenges in a timely manner;
and (b) for the most part ignore alternative, well-supported factual grounds for
rejection of their arguments. Second, at pages 33-38, Petitioners dispute the
Commissions’ rejection of still more late-filed drywell contentions, filed in
response to voluntary monitoring progrém enhancements undertaken by Exelon
after a 2006 refueling outage at Oyster Creek, When Petitioners had failed to
challenge the original, un-enhanced programs in a timely manner, and where they,'
again, ignbre alter'native‘and independently sufficient grounds for rejection of their
claims. Third, at pages 53-59, Petitioners argue that the Commission improperly

qualified or conditioned its safety findings regarding the drywell, in light of an -
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Inspection Report generated during a 2008 refueling outage (which Petitioners
acknowledge was subjeét to “extensive discussion” by the Commission, PB at 57),
and in light of the Commission’s exercise of its well-established authority‘to direct
the Staff »wi‘th regard to its éngoing regulatory oversight functions, outside of the
licensing process. Indeed, the Commission was quite clear in stating that it was
not making any conditional or qualified ﬁndi'ngs, and no basis exists to find the

~ contrary.

A. The NRC'’s Rulings on Petitioners’ Untimely Contentions Were

Correct, Routine, And In Any Event Generally Were Supported By Alternative And

Well-Founded Grounds.

l. Contention standards. Section 189(a) of the AEA “does not confer
the automatic night of intervention upon anyone.” UCS 11,920 F.2d at 55 (quoting

BPIv. AEC, 502 F.2d 424, 428 (D.C. Cir. 1974)); see also Limerick, 869 F.2d at

724-25 (““a hearing must be held on material jssues that are specifically and timely
raised upon the request of an interested person”) (emphasis supplied). Consistent
with its statutory authority under the AEA, the C‘ommission has established
contention admissibility criteria, including both sﬁbstanﬁve vand timeliness
standards. The Commission strengthened its pleading standards in 1989 because,
prior to the changes, “liéehsing boards had admitted and litigated numerous

contentions that appeared to be based on little more than speculation.” Dominion
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Nuclear Conn., Inc. (Millstone Nuclear Power Station, Units 2 & 3), CLI-01-24,
54 N.R.C. 349, 358 (2001) (citations and quotations omitted); see also Rules of
Practice for Domestic Licensing Proceedings — Procedufal Changes in the Hearing
Process, 54 Fed. Reg. 33,168, 33,170-72 (Aug. 11, 1989). The existing standards
are well within the d.iscretion of the Commission to issue, and “even the combined
effect of the new contentions rule [promulgated in 1989] and the late-filing rule
does not violate the Atomic Energy Act [or] the APA.” UCS [I, 920 F.2d at 53 n.2.
The Commissions’ decisions in applying these standards. are generally eﬁtitle_d to
deference. See id. at 55; see also Union. of Concerned Scientists v. NRC, 735 F.2d
1437, 1448 (D.C. Cir. 1984) (“UCS I’) (“section 189(a)’s hearing requirement
does not unduly limit the Commission’s wide discretion to structure its licensing
hearings in the interests of speed and efficiency”).

2. Petitioners’ contentions. At page 28 of their brief, Petitioners begin
their Argument by complaining about tbe. Board’s decision, in AmerGen Energy
Co., LLC (Oyster Creek Nuclear Generating Station), LBP-06-22, slip. op (Oct. 10,
2006) (R-99) (“LBP-06-22"), to admit only one of seven discrete aspects of their
July 23, 2006 contention. Petitioners recite vague and sweeping accusations that
the Board’s “internally inconsis‘tent” decision was “arbitrary on its face,” that it
‘violated Petitioners’ right to a hearing under the AEA, and that the Board’.s

decision suffers from a purported logical flaw dubbed by Petitioners the “White
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Queen Fallacy.” PB at 29-31. (Pétitioner’s so-called “White Queen Fallacy,” of
course, rests upon the uniforml.y faulty assumption that the untimely challenges
could ﬁot have been brought in a timely manner——acéeptance of Petitioners’
arguments would necessarily eviscerate all timeliness ruies.) Petitioners conclude
that “all of these issues raised in the néw contention regarding the new monitoring
regime were timely.” Id. at 30. )

Ultimately, howevrer, Petitioners only present arguments regarding tWo
aépééts of their Claims: (D) dénial of their c'hallénge to thevspat:ial scbpe of thekU_T.
monitoring regime, see id. at 3 1-32; and (2) denial of their challenges to the
adequacy of the minimum shell thiékness accepfance criteria. See id. at 32.

3. “Spatial Scope.” The Board properly rejected Petitioners’ chéllenge
to the spatial scope of UT monitoring as untimely, because such a challenge _should
have been raised in response tov AmerGen’s December 9, 2005 commitment to take
UT measurements as a c'on,dition of }licens'e renewal, rather than many months later. |

As the Board explained, Petitiohers-’ challenge to the spatial scope of the UT
measurements was late because it was not filed promptly after AmerGen docketed
its license renewal commitment to perform a set of conﬁfmatory UT
measurémén‘ts, which would be taken at the same locations tested in the 1990s.

See LBP-06-22 at '3-4 & 28-29. At that po-int, Petitioners had all of the informatiop

they needed to lodge a spatial scope contention, but failed to do so. Petitioners’
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pleadings before the Board argued, incorrectly, that the December 2005
commitment “did not specify . . . where the measurements would be carried out,”
id. at 30, but the Board correctly found that Petitionérs had been aware, prior to
their Initial Petition back in November 2005, of the locations of the UT
measurements.. Id. at 29. The Commission affirmed the Board’s decision that this
aspect of the contention was untimely when proffered in June 2006, see CLI-09-07
at 50, and the agency’s action was not erroneous,. much less arbitrary and
capricious. -

4. “Acceptance critefia. " The Board correctly ruled that Petitioners’
challehges to the shell thickness acceptance criteria, first raised in June 2006, were -
untimely because those acceptance criteria had been in effect for years, had been
used to evaluate the 1992, 1994, and 1996 UT results, and could have been raised
at the time of the Initial Petition. See LBP-06-22 at 12; CLI-09-07 at 49.
Petitioners were well aware of the acceptance criteria and how they were derived at
the time of their Initial Petition in November 2005. LBP-06-22 at 12-13 (citing
Initial Petition, Exs. 3 & 4 (R-2)). The Initi_al_ Pétition, however, raised no dispute
over the adequacy bf the acceptance criteria. See id. at 12. Petitioners have not
shown how, the timéliness decisions regarding the acceptance criteria could have
been arbitrary or capricious, particularly givén the deferénce afforded the NRC in

both the interpretation of its own rules, and its technical judgment on matters of
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nuclear safety, both of which are implicated in these decisions. See, e.g., Beazeif
East, 963 F.2d at 606; UCS 17, 920 F.2d at 54-55.

Moreover, Petitioners incorrectly assert that “neither thé Commission nor
the Board” found any other fault with .the elements of the new contentions
regarding acceptance criteria “apart from timeliness.” PB at 33. On the contrary,
the Commission found that thé acceptance criteria were part of the plant’s current
licensing basis, and therefore not subject to challenge invthe license renewal
litigation. CLI-09-07 at 49 n.209 (“even if it had been ﬁmely, a challenge to the‘-
adequacy of the acceptance criteria (or any other component of the current
licensing basis) is not within the scope of the license renewal proceeding”).
Petitioners fail to recognize or dispute this independent, alternative rationale, and

for that additional reason their appeal on this point must fail.

B. The Commission Properly Rejected As Untimely and Lacking In

Technical Merit The Proposed Contentions Regarding Exelon’s Enhancement of

Its Monitoring Program Arising From the 2006 Qutage.

During a 2006 refueling outage at Oyster Creek, AmerGen conducted
extensive inspections of the drywell shell in the sand bed region, including UT
measurements and visual inspections, and undertook certain enhancements to its

existing moisture and corrosion monitoring programs. See Licensing Board

Memorandum and Order (Feb. 2, 2009) at 2 (R-125). On December 20, 2006,
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Petitioners submitted two contentions, allegedly based on new and materially
different information, which the Board denied on February 9, 2007. The first
challenged AmerGen’s UT monitoring for the “embedded” region of the drywell
(i.e., the region of the shell below the sand bed region that is encased in concrete
on both sides, id. at 11 n. 1'1), and the second claimed that the UT program was
insufficient to monitor potential corrosion on the interior of the drywell, as
opposed to the known historical corrosion on the exterior. See id. at 5.

In applying the timeliness rules,® the Board and Commission reasoned that if _
Petitioners had chosen not to challenge the original, un-enhanced monitoring and
testing programs as inadequate, then they could not later challenge those same
programs merely upon the grounds that the programs had been enhanced:

[A]s a matter of law and logic, if — as Citizens allege —
AmerGen’s enhanced [Protective Coating Monitoring
and Maintenance Program (“PCMMP”’)] is inadequate,
then AmerGen’s unenhanced thonitoring program was a
fortiori inadequate, and Citizens had a regulatory

obligation to challenge it in their original Petition to
Intervene. '

CLI-09-07 at 52 (quoting LBP-06-22, 64 N.R.C. at 246 (slip op. at 22-23)). Thus,
without more, an enhancement to an existing program is not “new information”

which is “‘materiaily different” than information previously available that would

¥ _ Those timeliness rules have been upheld in the courts, and the Commission’s

decisions regarding such rules are “reviewed deferentially.” See UCS II, 920
F.2d at 55.
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permit the filing of a late-filed contention under 10 C.F.R. § 2.309(f)(2). The
Board and Commission also noted the “sensible” and self-apparent proposition that
“all things being equal, we ought not to establish disincentives to improvements.”
-CLI-09-07 at 52.

Petitioners argue that this straightforward application of well-settled
timeliness ruleé' was a “novel and arbitrary policy” that was “newiy minted” by the
Board and then “endorsed” by the Commission. PB at 34. It was.not—the
Commission’s timéliness rliles have been on the books for decades, and nothing
about their eminently sensible application here presented any new ‘;policy” or
departure from prior practices or precedent. Cases cited by Petitioners that counsel
against such departurés are inapplicable,” and no grounds exist for finding the
agency actions erroneous, much less arbitrary and capricious under the applicable
deferential review standards.

Alternatively, Petitioners suggest that the Court should overturn the
Commiséion’s interpretation i)f its own contention admissibility rules based on
“policy considerations.” Id. In Petitionérs’ view, the timeliness rules should be
judicially modified (or stricken) by this Court to ensure that applicants do not

propose safety enhancements during the course of the licensing review. Quite

” PB at 34-35 (citing Beazer East, Inc., 963 F.2d at 603; Northwest Indiana
Public Serv. Co. v. Porter County Chapter of the Izaak Walton League of
America, Inc., 423 U.S. 12, 14-15 (1975)).

-37 -



aside from the incongruity of asking this Court to substitute its judgment for that of
the Commission in matters of nuclear safety “policy,” Petitioners have it
completely backwards. The Commission explained the sensible policy underlying
its decision, which was that “conferring an automatic right to file a new contention
whenever an applicant improves an existing program 'might have ‘the pérverse
effect of discouraging applicants from enhancing safety, health, and environmental
programs on a voluntary basis.”” CLI-09-07 at 51-52 (quoting LBP-06-22, 64
NRC at 246 (slip op. ét 23)). Such judgments by the Comr_nission are entitled to
extraordinary deference, see TMIA, 771 F.2d at 727-78, and “policy
considerations” provide no support for Petitioners here.

Aside from timeliness,'° Petitioners argue that the Board improperly
“adjudicat[ed]” their embedded region and interior corrosion contentions when
Board found that neither raised a genuine dispute. See PB at 36.v Instead of
applying the Commission’s regulations, Petitioners claim—without support or
citation——thét the Board should have applied a “motioh to dismiss stémdafd and

. construed the facts in favor of Petitioners.” /Id. .at 36-37. The Commission’s

"9 Petitioners also assert that their purported “White Queen Fallacy” applies to the

Board’s decisions on these contentions. See PB at 36 & n.28 (citing CLI- 09 07
at 56). But this argument mischaracterizes the agency’s decisions. As
-explained below, in addition to being late, Petitioners’ claim about the
possibility of corrosion of the drywell shell interior was speculation, and
therefore was substantively inadmissible under 10 C.F.R. § 2.309(f)(1). The -
contention, therefore; was never “too early.” It simply lacked sufficient
support.
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contention admissibility rules, héwever, are not fnere “notice lpleading.” Those
rules instead require support through alleged facts or expert opinion, 10 C.F.R.

§ 2.309(f)(1)(v), and require a genuine dispute on a material issue of law. or fact to
be showﬁ. Id. § 2.309(H)(1)(vi); see also 54 Fed. Reg-. at 33,170-72. The rules
have now been in place for some tw‘enty yéérs, have been upheld against
challenges in the federal courts, and have consistently been held to be “valid on
their face.” See UCS II, 920 F.2d at 57."

With regérd to the contention regarding rhonitoring of the embedded region
of the drywell, the Boafd correctly held that the contention was no.t sufficiently
supported with allegeq facts or expert opinion to establish a.genuine dispute on a
material issue of law or fact, contrary to 10 C.F.R. § 2.309(f)(1)(v) andA(vi). See
R-125 at 10. Among other things, the Board found that P_etitioners‘ failed to
supp'ort' their claim that the drywell i)ays Chosen by AmerGen for monitoring of the
embedded region were not representative of the overall shell, failed to provide any

- support for the extremely high rates of corrosion that their allegations implicitly

"' Sierra Club v. NRC, 862 F.2d 222 (9th Cir. 1988), cited by Petitioners at pages
36-37 of their brief, is not to the contrary. Sierra Club reversed a contention
admissibility ruling based on then-extant regulations, which have long since
been superseded. The Sierra Club decision rested on the agency’s failure to
follow 1ts own then-current contention admissibility regulations. Ironically,
Petitioners now urge that the Board should have declined to follow its current
regulations here.
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assumed, and failed to provide expert opinion support for essential aspects of their
- contention. See id. at 11-14.

Similarly, with regard to the interior corrosion contention, the Board
correctly found Petitioners’ claims to be insufficiently supported and to therefore
fail to raise a genuine dispute. Petitioners ‘.‘preselnted no evidence of actual
corrosion on the interior ef the drywell shell at Oyster Creek, but merely assert[ed]
that such corrosion is a ‘possibility.”” Id. at 17 (quotz'ng Citizens’ Reply at 8 (Jan.
23, 2007) (R-120)). In addition, the-conten‘tion revealed Petitieners’ “serious
misunderstanding of the central purpose of the UT program,” which was to
measure the thickness of the shell to identify potential corrosion regardless of
whether it was occurring on the interior or exterior of the shell. See id. at 18. | The

Commission properly upheld these rulings on appeal. See CLI-09-07 at 56. 2

2 Petitioners do not challenge the Board’s findings that: (1) the embedded region

contention was untimely because Petitioners were aware of AmerGen’s
commitment to conduct inspections in the embedded region trenches for
approximately eight months, R-125 at 8 n.9; and (2) by demanding additional
UT monitoring locations to account for potential corrosion from the drywell
shell interior, the interior corrosion contention was a challenge to the spatial
scope of UT; a challenge the Board had previously rejected as untimely. See
id. at 16 n.17 (citing LBP-06-22, 64 N.R.C. at 249 (slip op. at 27)). Because
Petitioners do not challenge these alternative grounds, even if the Court were to
accept the arguments that they do proffer, the Commission’s decision should
still be affirmed. :
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C. The Commission’s Findings and Technical Judgments Regarding the

Drywell Contention Hearing Were Not Erroneous, and The Commission Did Not

Impermissibly Qualify, Condition, or Delegate Its F indings. During a 2008

refueling outage at Oyster Creek, AmerGen oncé again conducted an extensive
drywell inspéction, including UT monitoring, water m‘ohitoring, and visual
inspections, see CLI—09;O7 at 26-27, and the NRC Staff issued an Inspection
Report following the outage. Petitioners (of c>ourse) cited those matters as grounds
for deniél of the renéwed license, and, more pa_'rticﬁlafly, urged them as a basis for
reopening the record pursuant to 10 C.F.R. § 2.326. The Commission denied that
request. |

At pages 53-59 of their brief, Petitioners purport to challenge “many issues
contested at the hearing,” arguing: (1) that the Commission improperly shifted
burdens tc; them; and (2) that, in light of the Inspection Report following the 2008
refueling outage, .the Commission improperly qualified or conditioned its safety
findings regarding the drywell, and impermissibly “delegated” its responsibilities
by exercising its well-established éuthority to di‘r\ect the Staff with regard to its
post-licensing regulatory function. Neither assertion has merit.

1.~ Reopening burdens. Céntrary to Petitioners’ élaims,'the_ Commiséion
did not impermissibly “shift” any Burden to. fhem. Under the reopening rules, it

was fully appropriate—indeed, required—for the Commission to place the burden
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on Petitioners, rather than the applicant. The “proponents of a reopening motion
bear the burden” of meeting all three of the criteria in 10 C.F.R. § 2.326, and mﬁst
do so through affidavits and admissible evidence. CLI-09-07 at. 71-72. The
Commission imposes this elevated burden on the movant because otherwisé, “there
would be little hope of compl'eting administrative proceedings if each newly
arising allegation required an agency to reopen its hearings.” CLI-08-28 at 13
n38. Aftera {horough analysis and what even Petitionefs admit was an “extensive
discussion of the issues raised by the Inspection Report” (PB at 57), .tHe
Commission correctly held that the motion failed to raise a significant safety issue
or show that a materially different result would have been likely. See id. CLI-09-
07 at 74-77. As descfibed further in the “metal fatigue” discussion below, see page
47-51, the NRC’s reopening rules have b-e‘ven routinely applied by the Commissi.on
and upheld by courts. E.g, TMIA, 771 F2d at 732.

The only “example” from the motion to reopen invoked by Petitioners in
their brief involves water monitoring—Petitioners allege that the Inspection Repoft
~ showed that “water can be present in the sandbed region, but not be observed in the
bottles connected to the drains.” PB at 58 (citing Inspection Report at 6-7).
Petitioners, however, wholly and fatally ignore the fact—as correctly fbund by the
Commission—that water bottle monitéring was but one of a comprehensive array

of monitoring activities designed to prevent and detect the potential for a corrosive
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environment in the sand bed region. See CLI-09-07 at 15. For this reason, after
reviewing the Inspection Report and all of the evidence in éonnection with the
motion to reopen, the .Commission rejeéted Petitioners’ allegations: “We find to
the contrary that the Inspection Report demonstrates that, applied correctly, the
aging management and inspection programs will detect problems with the drywell
liner. Moreover, problems discovered.during the implementation of these |
programs are routinely identified for corrective action.” Id. at 76. The
“Commission recognized the multiple, independent technical bases underlying the
Board’é decision, and relied on the Board’s conclusion that even if it applied
Petitioneré’ “enormously cons¢rvative corrosion fate‘,” Exelon’s plan to fake uT
measurements at four-year intervals would still prevent the drywell shell from
exceeding the acceptance criteria. Id. at 82. Thus, the Commission found that
Exelon’s programs, taken as a whole, worked as designed to assure safety. No
basis exists to overturn this well-founded technical judgment.lé

!

3 Petitioners rely heavily on Commissioner Jaczko’s partial dissent in CLI-09-
07, repeatedly citing to it in support of their claim that the motion to reopen
should have been granted. See PB at 55-59. Although Commissioner Jaczko
would have taken a different approach to the motion to reopen than the
Commission majority, he would still—significantly—have granted the renewed
license. Rather than denying the motion outright, in the interests of
transparency he “would have preferred that the Commission, on its own
motion, admit the Inspection Report into evidence, rendering moot the motion
to reopen.” CLI-09-07, Comm’r Jaczko, Dissenting in Part, at 1. Because
Commissioner Jaczko would not have reopened the record for further hearings,
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2. Alleged “qualification” of findings. Contrary to Petitioners’
mischaracterizations, the Commission did not impermissibly “qualify” or
“conaition” its safety findings in CLI-09-07.

The single phrase upon which Petitioners seize was not a qualification of the
Commission’s safety findings, but, rather, a-qualiﬁcation of the dénial of
Pétitioners’ request for review of LBP-O7;17. Petitioners quote part of one
sentence: “Subject'té the considerations we discuss below . . . [in Section D, infra],
we agree with the Board’s finding that the ultrasonic testiAng program provide‘s
reasonable assurance that the drywell li_nef will not violate that accepténc_e criteria
during thé period of extended operations.” See PB at 53 (quoting CLI-09-07 at 35-
36). Section D, in turn, explains why, although the Commission upheld LBP-07-
17 and therefore denied the relief sought by Petitioners, CLI-09-07 at 4, the
Commission took “partial review” of the decision for “two very limited purposes:
‘clariﬁcation and direction to the NRC Staff.” Id. at 65. ‘First, it claﬁﬁed that
Exelon’s commitment to perform a 3-D structural analysis of the drywell was
consistent with Judge Baratta’s objective in his Additional Statement in LBP-07-
17, id. at 65, and, second, the Commission exercised its inherent supervisory

authority over the Staff by directing it to enhance its review of the structural

even if this Court were to reject the majority decision and agree with the partial
dissent, no remand 1s warranted.
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analysis. /d. at 67. Therefore, the language that Petitioners rely on was not a

~ qualification on the Commission’s findings, but, instead, a qualification 6n the
denial of the petition for review. This is confirmed by any fair reading of the
Commission decision itself. E.g., id. at 65 n.271 (“Let us be clear: the Board’s
fundamental conclusion in LBP;O7—17, authorizing issuance of the renewed
license, stands on its own.”).

The stmcfural analysis, which would bé'uﬁdenaken prior to the period of
extended operation, was part of a series of commifments that Exelon made as part
of its aging management program. See LBP-07-17 (R-437) at 52 n.55. Actual
complétibn and review of the analysis was never a prerequisite for issuance of the
renewed license, and the commitment was never the subject of a contention by
Petitioners.'* Instead, Petitioners submitteq their criticisms to the Commission via
letter, outside of fhe adjudicatory process. Sée CLI-09-07 at 67 n.277. The safety
of the drywell and the existence of sufficient margin were not in question because
the Commission’s licensing decision'rested on abunflant alternative technical

bases. See CLI-09-07 at 65 n.271 & 67-68.

'*" Petitioners argue that the UCS [ case requires Commission hearings to

“encompass all issues material to licensing.” PB at 48 (citing 735 F.2d at
1438-50). The drywell structural analysis, however, was correctly held not to
be material to the licensing decision here, and UCS I therefore fails to support
Petitioners. Compare 735 F.2d at 1441 with CLI-09-07 at 67-68.
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It is of course well-settled and ““established NRC practice” that the
Commission “may make predictive findings . . . that are subject to post-hearing
veriﬁcation.” See Massachusetts v. NRC, 924 F.2d 311, 331 (D.C. Cir. 1991). The
Commission’s decision to base its safety findings on the Board’s conclusions in
. LBP-07-17, and to direct the Staff 1n the routine post-licensing regulatory function
of reviewing the structural analysis, fall cdmfortably within the bounds of agency
practice, discretion, and the law.

Fihally—and perhaps mbst' simply and significantly—regarding Pet‘iﬁoners’
purported “conditional” findings and “impermissible delegation”: Petitioners admit
that they “do not now contest thé legality of the Commission’s chosen approach to
resolving the structural analysis issue,” because the Staff’s review “did not reveal
any major new issues with regard to the structural integrity of the containment
system.” PB at 54. So (one has to ask), what is the point? Petitioﬁers appear to
concede that even if the Court were to ﬁnd some error in the Commission’s
decision regarding the structural analysis, a.remand would serve no purpose
because any potential or argued safety 1ssues have been resolved. Exelon agrees.
See San Luis Obispo Mothers for Peace v. NRC, 751 F.2d 1287, 1316-17 (D.C.

Cir. 1984) (“De'ukm_ejian”) (where issues raised in an improperly rejected motion
to réopen would not have changed the Iicénsing decisioﬁ, a remand “would serve

no meaningful purpose”).
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In sum, the NRC thoroughly and corﬁprehensiveiy assessed Petitioners’
drywell claims. Despite an indiscriminant barrage of repetitive, duplicative, and
often mi}sleading submissions, Petitioners .were given every benefit of every doubt, '
and the NRC bent over backwards to afford full opportunities for review and
hearing, consistent with 10 C.F.R. Part 2. No basis for reversal exists.

I[I. THE COMMISSION’S REJECTIONS OF PETITIONERS’ CLAIMS

REGARDING METAL FATIGUE WERE NOT ARBITRARY AND
CAPRICIOUS.

At pages 39-47 of their brie.f, Petitioners argue that the Commission erred
with respect to their pbét-hearing “metal fétigue” claims. In parti’c.ular, Petitioners
claim: (a) that the Commission should not have.applied the standards for reopening
the record; (b) or, alternativel‘y, that sﬁch standards were, in fact, satisfied; and (c)
that Petitioners should*ﬁnder the guise of a “cardinal rule of fairness,” and
despite wéll—séttled regulations and standards to the contrary——havé. been affqrded
the opportunity to take discovery prior tb thevsubmission of a valid contention or a
sufficient motion to reopen the record. None of these assenio.ns have merit.’

A The Commission Properly Applied Its Rules Regarding Reopening of

the Record to Petitioners’ Metal Fatigue Claims. Petitioners claim that the

Commission failed to follow alleged holdings of the D.C. Circuit when the
Commission applied its rules regarding motions to reopen the record to Petitioners’

post-hearing metal fatigue claims. Petitioners primarily rely upon Deukmejian,
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751 F.2d at 1316-17, which they contend stands f(.)r.the proposition that “the
stringency of the reopening standards mean they cannot be applied to new material
contentions that deal with unlitigated issues.” PB at 41. Deukmejian does not so
hold, the other cases cited by Petitioners are inapposite, and Petitioners have not
shown that the Commission’s routine appliéation of its we.lll-established reopening
rules in these circumstances was arbitrary and capricious.

Déukmejian involved multiple challenges to the Commission’s issuance of
low-power and full-power licenses to ope‘rhate the Diablo Canyon nuclear plant.
Seé 751 F.2d at 1293, 1311-12. A key and distinguishing fact fhere was that there
were two, separate licensing pcheedings—one new one invoiving a request for a
low-power license extension, and a second, already-closed procéeding regarding a
full-power license. /d. at 1311-12. The petitioners there sought to raise issues
regardi‘ng alleged deficiencies in quality assurance for design and construction of
tﬁe plant in the new low-power license extension proceeding, and also sought to
reopen the record in the already-closed full-power proceeding upon such grounds.
The Commission held that the contentions in the new low-powef extension
proceedings should be considered in conjunction with, and under standards
applicable to, the motion to reopen the closed full-power license proéeeding. It

was in that context—where, unlike here, a petitioner had a timely contention in one
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licensing procéeding that was impermissibly treated as a motion to reopen a
second, already-closed proceeding—that the D.C. Circuit found error. Id. at 1316.

Deukmejian did not hold, as Petitioners _here essentially argue, that the NRC
could not promulgate aﬁd apply appropriate rules for the reopening of closed
proceedings upon assertions of new, unlitigated c‘ohtentions. Indeed, after ‘
Deukmejian and the admonition by the D.C. Circuit that éuch future denials would
work a p_resumption of “bad faith,” PB at 43, the NRC codified its reopening rules,
" and confirmed that they applied to new, unlitigat?d contenﬁons. See Criteria for
Reopening Records in Formal Licensing Proceedings, 51 Fed. Reg. 19,535 (May
30, 1986). The rules inélude a provision specifying that a “‘contention not
previously in controversy among the parties must also satis“fy the requirements for
non-timely contentions .. ..” Id. at 19,539; see also 10 C.F.R. § 2.326(d).
Cleafly, the NRC did not view such a rule as contrary to Deukmejian, nor have
authorities sincé then so held. The NRC’S reopening provisions have been
~ routinely applied by the Commission, and sp.eciﬁcal'ly upheld by courts, including
this one. E.g., TMIA, 771 F.2d at 732; Ohio v. NRC, 814 F.2d 258, 261-63 (6th
Cir. 1987).

Other cases cited by Petitioners are similarly unavailing. For example, UCS
[involved a faéial challenge to a Commission rule that categorically excluded all

contentions involving the results of emergency planning exercises, providing
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instead for satisfactory completion of a preparedness exercise, subjeét to
application of reopening standards if deficiencies were discovered. See 735 F.2d at
1438. The case presented the question of whether the NRC could categorically
hold all such‘ contentions to the reopening standards and thereby structuré its
licensing process in such a way as to “eliminate a material public safety-felated
factor in its decision from the licensing hearing,” a question that the court
answered in the negative. Id. at 1444; see also id. at 1447. UCS I does not
address—and has nothing to do with—the question of whether tﬁe reopeniﬁg rules

“apply to specific new technical issues that a party raises after the close of the
evidentiary record, such as the metal fatigue issue here. Neither UCS I nor any
other case holds that the NRC cénnot apply its reopening standards to new, non-
litigated i‘ssues that a party attempts to raise after the close of an evidentiary record.
See, e.g. San Luis Obispo Mothers for Peace v. NRC, 449 F.3d 1016, 1026 (9th'
Cir. 2006) (rejecting a similar argument because “the D.C. éircuit held only that
the agency cannot by‘ rule presumptively eliminate a rﬁaterial issue from

| considera_tion in a hearing petition. [UCS /] requires the agency to consider a
petitior'l;” it does not require that the avgency érant it.”).

Similarly, in Massachusetts, the court reviewed, among other things,

whether the NRC had appropriately applied its standards for late-filed contentions

to a new contention filed after the conclusion of an emergency planning exercise.
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See 924 F.2d at 333. As noted above, the late-filing rules apply a balancing test of
multiple factors, the most important of whigh is good cause. In addressing this
question, the D.C. Circuit noted that the NRC’s decision to apply the late-filing
rules, including the good cause factor, did not conflict with its previous decision in
Deukmejian. See 924 F.2d at 334." In particular, the court sﬁmmarized its
previous holding in Deukmejian as follows: “the NRC may not'unjustiﬁably
require that a material contention satisfy the heightened evidentiary standards for
reopening a closed record.” /d. (emphasis added). The court did not broadly
“confirm,” as Petitioners argue, that “the Commission cannot apply th¢ standards
f(;r reopening the record to a new contention that raises a new material iésue, as
opposed to new evidence about an issue that has already been heard.” PB at 41.
No case so holds. Properly read, Massachusetts confirms the propriety of the
Commission’s reopening mlés, and provides no support for Petitioners’ claims.

B. Petitioners’ Motion to Reopen the Record Failed to Meet the

Applicable Commission Standards. In the alternative, Petitioners ask this Court to

overrule the Commission’s technical and evidentiary judgments regarding the
failure of the metal fatigue claims to meet the applicable reopening stahd_ards_% See

PB at 44. Petitioners are necessarily asking the Court to review the evidence

" The court ultimately found errors in how the Commission’s Appeal Board

applied the late-filing rules. See 924 F.2d at 335. Such errors are not relevant
to the issues the Petitioners raise here.
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submitted by the parties and to conclude: (1) that, contrary to the agency’s
detérminations, Petitioners’ metal fatigue contention raised a significant nuclear
safety issue; and (2) that after weighing the evidence, it is likely that there would
have been a materially different result in the licensing proceeding.'® These are
- extraordinary evidentiary éonclusions to ask the Court to reach. That is generally .
so in light of the great deference given by courts to the NRC in matters of nuclear
safety, but it is particularly so hére, in light of the narrow judicial review afforded
* to Commission refusals to reopen the record of a closed proceeding. E.g., TMIA,
771 F.2d at 728. |

Petitioners claim that the Board “prematurely adjudicatéd” issues related to
the application of the ASME Code to metal fatigue calculations. Specifically,
Petitioners seek reversal of the Commission’s finding that, under thé Code, it was
permissible for fatigue testing calculations to omit the effects of the recircﬁlation
outlet nozzle cladding (i.e., the relativély thin stainless steel interior surface of the

nozzle), when application of the Code standards was allegedly in dispute.

'6 " Petitioners’ metal fatigue challenge also focused solely on AmerGen’s fatigue

analyses under 10 C.F.R. § 54.21(c)(i1). They did not challenge AmerGen’s
additional commitment to establish an aging management program under
section 54.21(c)(ii1), which is an independent method for establishing

- compliance. See CLI-08-28 at 7 n.24. This is a further basis for concluding
that Petitioners were unlikely to demonstrate that a materially different result
would be likely, i.e., that the application did not comply with the regulations.
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Petitioners’ arguments ignore the intent and structure of the Commission’s
reopening process, which requires evidentiary submissions from the movant, 10
C.F.R. § 2.326(b), permits counter affidavits, see LBP-08-12 at 10, and expects
that “the affidavits or subt;lissions of expérts must be weighed” as part of the
deéision of whether to reopen the record for a new full evidenﬁary hearing. CLI-
08-28 at 24.
Consistent with this approach, after considéring the expert affidavits
' su‘bmitted by all parties, the Board concluded that Petitioners failed to show that
the confirmatory analysis should have accounted for the effects of the cladding in
the fatigue calculation. See LBP-08-12 at 24-25. The Commission affirmed,
explaining that in AmerGen’s fatigue calcﬁlati'on under the ASME Code, omission
of the cladding was permissible, and that Petitioners failed to provide evidence to
the contrary. See CLI-08-28 at 18-19. Moreover, AmerGen’s original metal
fatigue analysis did not omit consideration of the cladding (a fact ignored by
Petitioners), and Petitioners did not show that thié original analysis was deficient.

| That is an additionél, independent basis for the conclusion that there was no -

| signiﬁcant Safety issue, and that‘a materially different r_eéult was unlikely. See id.

at 19 

The Commission’s approach to eyaluating motions to reopen, including the’

weighing of evidentiary submittals by all of the parties, has been specifically
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reviewed and approved by this Court. See TMIA, 771 F.2d at 732 (“At the outset, |
we reject petitioners’ contention that the Commission cannot rely on extra—fecord
material in assessing the significance of evidence submitted in éupport of a motion
to reopen the record.”). No grounds to depart from that ruling exist here. The
Board and Commission did not “erroneously dismiss[]” the statements of their
expert regarding the original and confirmatory metal fatigue analyses, see PB at
46, but, ra_ther, carefully consideréd these statements and rejected them. See LBP-
08.-12 at 12-14; 15 n.12_'& 23-25; CLI-08-28 at 16-19; see also Deukmejian, 751
F.2d at 1322 (v“The Board did not ignore petitioners’ allegations [in a motion to
reopen], it rejected them.”).17 Petitioners offer no sufficient basis to overturn these
technical dgterminations, and héve certainly not shown them to be arbitrary and
capricious.

Petitioners’ additio.nal efforts to second-guess the evidentiary, technical, and
predictive judgments of the agency with respect to metal fatigue are similarly
unavailing. The Staff’s 'expert affidavit about which Petitioners complain, PB at
45-46, was appropriétely credited, and, in any event, was an additional, alternative

basis for concluding that no significant safety issue was raised, separate and apart

7 Sierra Club, cited by Petitioners at page 45 of their brief, concemned the then-
extant contention admissibility standards. See 862 F.2d at 228. The Ninth
Circuit did not analyze the Commission’s reopening rules, and did not address
whether it was within the Commission’s discretion to set an evidentiary
threshold for motions to reopen that is higher than that for other contentions.
Sierra Club is irrelevant to Petitioners’ metal fatigue claims.
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from the deficiencies of Petitioners’ proffered affidavits. See CLI-08-28 at 20
(citing R-519 at 10, R-482 98; LBP-08-12 at 21 & n.19). Likewise, Petitioners
fasfen upon the alleged evidentiary admissibility of a newspaper article in which‘an
NRC official was quoted as acknowledging the potential safety significance of the
component with which the metal fatigue claims were involved (PB at 46), but they |
miss the essential point. That point—correctly discerned by the Commission—is
that sﬁch a statement does not mean that any and all potential contentions about
such components are automatiéally safety significant from a nuclear perspective.
CLI-08-28 at 19. Indeed, it is a “truism” that many or most components in a
nuclear power plant have some potential safety signiﬁcance, see LBP-08-12 at 14,
but the material inquiry is whether the particular proffered basis for reopening the

record raises a significant safety issue. In this case, it did not.'®

C. Petitioners Were Not Entitled to Advance Discovery to Try.to

Substantiate Their Metal Fatigue Claims or to Reopen the Record. Petitioners

allége that the Commission erred by denying their motion to reopen as

insufficiently supported without first granting them discovéry (or granting their

' Petitioners claim that the Commission failed to recognize the alleged “broader”
safety significance of its allegations, for plants other than Oyster Creek. PB at
46-47. As noted, because the Commission found no nuclear safety significance
for Oyster Creek, there is no logical basis from which to extrapolate any
“broader” safety significance for other plants. The scope of the proceeding
below was limited to Oyster Creek. CLI-08-28 at 19 n.54. Whether or not
different facts or showings might exist for other plants or in other proceedmgs
1s beyond the scope of this record and is simply immaterial.

- 55 -



Freedom of Information Act (“FOIA”) request), leaving them in an alleged “Catch-
227 See P.B at 43-44. Petitioners, however, are in no more of a “Catch-22” than
any other unsuccessful claimant—a party does not get to take discovery upon the
mere hope that such a fishing expedition will réveal a basis to assert an admissible
contention or to reopen the record.

First, the NRC properly denied Petitioners’ requests for disCerry because
its rules and longstanding precedent provide diséovery bnly after a proposed
contention has been admitted or a m_otibn to redpen granted. See CLI-08-28 at 25
& n.73 (citing 10 C.F.R. § 2.336); Consumers Energy Co. (Palisades Nuclear
Plant), CLI-07-18, 65 N.R.C. 399, 416 (2007) (“We ha{/e long precluded
petitioners from using discovery as a device to uncover additional information
supporting the admissibility of contentions.”); Balt. Gas & Elec. Co (Calvert
Clhiffs Nuclear waer Plant, Units 1 and 2), CLI-98-25, 48 N.R.C. 325, 351 (1998);
Metro. Edison Co. (Three Mile Island Nuclear Station, Unit No. 1), CLI-85-7, 21
N.R.C. 1104, 1106 (1985) (“The movant is not entitled to engage in discovéry in -
order to support a motion to reopen.”). Petitioners do not even mention this rule or
its associated administrative case law in their brief, much less present aﬁy reaéon

for this Court to overturn the well-settled rule."”

s Petitioners’ allegation that the Commission improperly denied their FOIA
request (PB at 44) is not before this Court—challénges to such denials must of
course be pursuedin district courts, 5 U.S.C. § 552(a)(4)(B); McDonnell v.
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Second, the agency correctly concluded that there. was sufficient technical
information regarding the metal fatigue issues already available to Peti_tione_rs
without discovery. This was confirmed by some of Petitioner’s own duplicative
submissions, including an unauthorizéd, eleventh-hour letter to_the Chairman of
the Commission. See CLI-08-28 at 25-26 n.74. The Board also reached a similar
conclusion, observing that thére was no reason why Petitioners’ “inability to
examine the u’ndeﬂying analysis would have prei?ented an expert from analyzing
what could happen and showing the likelihood of a materially different outcome
based on a solid technical foundatiop — if such a foundation existed.” LBP-08-12
at 20. n.17 (emphasis sﬁpplied). In effect, PetitionerSAagai_n ask the Cdurt to
overturn the agency’s technical judgments regarding the metal fatigue allegations.
That, however, is a matter where judicial review “must generally be at its most

deferential.” Balﬁmore Gas & Electric Co., 462 U.S. at 103.

United States, 4 F.3d 1227, 1235 (3d Cir. 1993)—but in any event is as
unavailing as their claim for pre-contention discovery. The Commission
unquestionably has the discretion to determine how it can best secure
information it needs, and is certainly under no obligation to obtain information
necessary for its regulatory functions “in a manner that will maximize the

amount of information that will be made available to the public through
[FOIA]” See Critical Mass Energy Project v. NRC, 975 F.2d 871, 880 (1992).
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[I. THE COMMISSION PROPERLY REJECTED THE “SUPERVISION
PETITION” - | ‘

'On January 3, 2008, after the closure of the record, Petitioners filed a request
to suspend the proceeding pending a “comprehensive overhaul” of the
Commission5_s license renewal review process. The primary basis for this
“Supervision Petition” was the NRC OIG Report, issued some four months earlier.
With respect to Oyster Creek? the petition.effectively asked the Commission to
provide Petitioners the opportunity to direct the Staff in the performance of its
regulatory functions, to suspend the proceeding, and reépén the record. CLI-08-2-3
at 28-29. Later, Petiﬁdners submifted a"‘supplemer_xtal” petition thatv focused on
glleged inadequacies in the amount of Staff documentation that is publicly
available. /d. ét 19. The CommissiQn properly denied these petitions because they
failed to justify the relief requested, and in barticular because there was no
significant nuclear safety issue raised. Petitioners seek to have the Court overturn
the judgment of‘the three-Commissioner majority, primarily on the basis of the
statements of the single dissenting Commissioner. See PB at 59-61. |

First, the “Supervision Petition” rested oﬁ the “fundamentally flawed.
premise” that Petitioners could demand the opportunity to direct the Staff iﬁ the
performarice of its duties, contrary to longsfanding policy and regulation. CLf-OS-
- 23 at 18. This rule stems from the principle that the license applicant, nbt the

Staff, bears the burden of pro,éf on séfety matters. /d. Therefore, the request to
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direct the Staff,s éctions was not properly an adjudicatory matter—rather, direction
of the Staff is a matter within the Commission’s discretion and its ultimate
supervisory authority. |

" Second, the pétition requested the re.openi_ng of the Oyster Creek hearing
record. R-452 at .2. The petition failed to rhéet the reopening standards, in
particular because, rather than raising a significant safety issue, it only offered
speculation that the Staff’s review might nof have been sufficiently thorough. CLI-
08-23 at 30.20 Petitioners present no facfé, other than\vague references to
admittedly “anecdotal information,” as argued bases for reversal. PB at 60.

“ Third and finally, despite its technical and substantive shortcomings, the
Commission, in its discretion, took review of the petition. See CLI-08-23 at 17.
The Commission evaluated its allegations seriously and in considerable detail in its
33-page dqcision;' Ultimately, the Commission concluded that the Staff had taken
appropvriate corrective action to address the deficiencies identified by the OIG, that |
there was no basis for concluding that the Staff’s reviews were inadequate, and that
as a result “[n]either the Petition ﬁor the OIG Report has idéntiﬁed any safety
iséue.” Id. at 32. Ohce again, Petitioners merely seek, without justiﬁcation, to

have the Court substitute its judgment for that of the Commission on matters of

" The petition was also late. 'CLI-08-23 at 30. Indeed, during the four-month

interval between the OIG Report and the petition, the Oyster Creek hearing
was held and the record closed.
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nuclear safety. They do not demonstrate that CLI-08-23 was arbitrary, capricious
or an abuse of discretion.

CONCLUSION

For all of the foregoing reasons, this Cburt should deny the petition for

review.
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s/ Brad Fagg
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STATEMENT OF RELATED CASES

Exelon 1s aware of one related case within the meaning of Third Circuit Rule |
28.1(a)(2),‘ which is the State of Néw Jersey’s appeal of thé Commission’s denial
of its National Environmental poiicy Act (;‘NEPA”) contention, decided by this
Court in New Jersey Dept. of Env’tl Protection v. NRC, 561 F.3d 132 (3d Cir.
2009). | ' |
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