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U.S. Department of Justice

Environment and Natural Resources Division

A.Brabender
90-13-5-13056; 90-13-5-13057; 90-13-5-13058

Appellate Section Telephone (202) 514-5316
P.O. Box 23795 Facsimile (202) 353-1873
L 'Enfant Plaza Station
Washington, DC 20026-3 795

April 27, 2010

Mr. Mark J. Langer
Clerk of Court
U.S. Court of Appeals for the D.C. Circuit
333 Constitution Ave., N.W.
Washington, DC 20001

Re: In re." Aiken County, Ferguson v. DOE, South Carolina v. DOE
Consolidated Case Nos. 10-1050, 10-1052, 10-1069
Washington v. DOE, Case No. 10-1082 (pending consolidation)

Dear Mr. Langer:

On April 23, 2010, the federal respondents filed a letter with this Court pursuant to Fed.
R. App. P. 28(j) and D.C. Cir. R. 28(f), alerting this Court to the NRC's order dated April 23,
2010. That order directed"the [Atomic Safety & Licensing] Board to establish a briefing
schedule on DOE's motion to withdraw and issue a decision on that motion no later than June 1,
2010." On April 27, 2010, the Board issued a scheduling order stating that it "will decide DOE's
motion to withdraw as soon as possible after June 1. and, in no event, later than June 30." The
Board further stated, among other things, that it will allow the five new petitioners - most of
whom also are parties to this Court's proceedings - "to participate in briefing and argument of
DOE's motion to withdraw as though they were admitted as parties, pending the Board's
determination of their status." The April 27 scheduling order is attached.

Sincerely,

/s/ John F. Cordes
Counsel for the Nuclear Regulatory
Commission

/s/ Allen M. Brabender
Counsel for Department of Energy
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CERTIFICATE OF SERVICE

Pursuant to Fed. R. App. P. 25(c), D.C. Circuit Rule 25(c), and this Court's

Administrative Order of May 15, 2009, 1 hereby certify that on this date, April 27, 2010, I caused

the foregoing 28(j) letter to be filed upon the Court through the use of the D.C. Circuit CM/ECF

electronic filing system, and thus also served on counsel of record. The resulting service is

consistent with the preferences articulated by counsel of record in the Service Preference Report.

/s/ Allen M. Brabender
Attorney, Appellate Section
Environment & Natural Resources Division
P.O. Box 23795, L'Enfant Plaza Station
Washington, D.C. 20026-3795
Telephone: (202) 514-5316
allen.brabender@usdoj.gov
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Thomas S. Moore, Chairman
Paul S. Ryerson

Richard E. Wardwell

In the Matter of Docket No. 63-001-HLW

U.S. DEPARTMENT OF ENERGY ASLBP No. 09-892-HLW-CAB04

(High Level Waste Repository) April 27, 2010

ORDER
(Setting Briefing Schedule)

On April 23, 2010, the Commission vacated the Board's April 6, 2010 order suspending

briefing of DOE's motion to withdraw. The Commission directed the Board to establish a

briefing schedule on DOE's motion and to issue a decision on that motion no later than June 1,

2010.'

The Board is, of course, obliged to comply with the Commission's direction insofar as

possible. Respectfully, however, the complexity of the issues, the desirability of holding oral

argument, and a previously-established filing date 2 concerning a related issue render a decision

by June 1, 2010 infeasible. Instead, in accordance with the Commission's direction to resolve

all pending matters expeditiously and responsibly, the Board will decide DOE's motion to

withdraw as soon as possible after June 1 and, in no event, later than June 30.

1 U.S. Dep't of Energy (High Level Waste Repository), CLI-1 0-13, 71 NRC, (slip op. at 5)

(Apr. 23, 2010).

2 CAB Order (Questions for Several Parties and LSNA) (Apr. 21, 2010) at 3 (unpublished).
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All outstanding matters shall be briefed as follows:

1. Answer's to the petitions to intervene of the Prairie Island Indian Community (PIIC)

and the National Association of Regulatory Utility Commissioners (NARUC) shall be filed by

May 4, 2010. In particular, the Board wishes to learn whether the NRC Staff continues to assert

that the issue of DOE's authority to withdraw its Application is beyond the scope of this

proceeding in light of the Commission's April 23, 2010 order stating that the NRC's position

should be available to the Court of Appeals if judicial review is pursued. PIIC's and NARUC's

replies shall be filed by May 11, 2010.

2. Responses to DOE's motion to withdraw shall be filed by May 17, 2010. Consistent

with the Commission's direction to proceed as expeditiously as possible, the five new petitioners

shall be allowed to participate in briefing and argument of DOE's motion to withdraw as though

they were admitted as parties, pending the Board's determination of their status. DOE may

submit a reply, which shall be filed no later that May 27, 2010. Among other things, the parties

and potential parties may wish to give particular attention to the statutory scheme, history, and

legislative intent of the Nuclear Waste Policy Act.

3. Responses to the questions set forth in the Board's April 21, 2010 order remain due

May 24, 2010. As promised in our March 5, 2010 order, thereafter the parties will be afforded

an opportunity to comment on DOE's plans for preserving its LSN collection. Any such

comments shall be filed no later than June 1, 2010.
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4. The Board will-shortly schedule a date for argument of these matters, to be held at

the earliest practicable date after June 1.

It is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD 3

IRA/

Paul S. Ryerson

ADMINISTRATIVE JUDGE

IRA/

Richard E. Wardwell
ADMINISTRATIVE JUDGE

Rockville, Maryland
April 27, 2010

To facilitate its prompt issuance, this order has not been reviewed by Judge Thomas S. Moore.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of

U.S. DEPARTMENT OF ENERGY

(High-Level Waste Repository)

))
)
)
)
)

Docket No. 63-001-HLW
ASLBP No. 09-892-HLW-CAB04

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing BOARD ORDER (Setting Briefing Schedule), dated
April 27, 2010, have been served upon the following persons by Electronic Information Exchange.

U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3F23
Washington, DC 20555-0001

Construction Authorization Board (CAB) 04

Thomas S. Moore, Chair
Administrative Judge
tsm2t)nrc.,qov

Paul S. Ryerson
Administrative Judge
psrlcnrc.gov

Richard. E. Wardwell
Administrative Judge
rew(onrc.qov

Anthony C; Eitreim, Esq., Chief Counsel
ace1(nrc.qov
Daniel J. Graser, LSN Administrator
d gq2c@nrc.,Qov
Matthew Rotman, Law Clerk
matthew.rotman(Jnrc.qov
Katherine Tucker, Law Clerk
katie.tucker(anrc.qov
Joseph Deucher
ihd(.nrc.oov

Andrew Welkie
axw5(nrc.qov
Jack Whetstine
gqw(onrc.gov

Patricia Harich
Patricia.harch(a.nrc.qov
Sara Culler
sara.culler(-nrc.qov

U.S. Nuclear Regulatory Commission
Office of the General Counsel
Mail Stop O-15D21
Washington, DC 20555-0001
Karin Francis, Paralegal
kxf4(onrc.giov
Joseph S. Gilman, Paralegal
sq1 (ýnrc.gov
Daniel W. Lenehan, Esq.
daniel.lenehanC@nrc.,qov
Andrea L. Silvia, Esq.
alcl (,nrc.qov
Mitzi A. Young, Esq.
may(anrc.gov
Marian L. Zobler, Esq.
mlz(5 nrc..qov
OGC Mail Center
OGCMailCenteronrc.qov

U.S. Nuclear Regulatory Commission
Office of Commission Appellate Adjudication
Mail Stop O-16C1
Washington, DC 20555-0001
OCAA Mail Center
ocaamailKnrc.qov

U.S. Nuclear Regulatory Commission
Office of the Secretary of the Commission
Mail Stop O-16C1
Washington, DC 20555-0001
Hearing Docket
hearinqdocket(cnrc.qov
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U.S. DEPARTMENT OF ENERGY (High Level Waste Repository) Docket No. 63-001-HLW
BOARD ORDER (Setting Briefing Schedule)

U.S. Department of Energy
Office of General Counsel
1000 Independence Avenue S.W.
Washington, DC 20585
Martha S. Crosland, Esq.
martha.crostandhq.doe.qov
Nicholas P. DiNunzio, Esq.
nick.dinunzio(,rw.doe.qov
Scott Blake Harris, Esq.
scott.harris(,hq.doe.,ov
Sean A. Lev, Esq.
sean.lev(ahq .doe.qov
James Bennett McRae
ben.mcraePhq. doe.,qov
Cyrus Nezhad, Esq.
cyrus.nezhad(bhq.doe.qov
Christina C. Pak, Esq.
christina .pak(h hq.doe..qov
Josephine L. Sommer, Paralegal
ioseohine.sommer(-ho.adoe.aov

Office of General Counsel
1551 Hillshire Drive
Las Vegas, NV 89134-6321
Jocelyn M. Gutierrez, Esq.
iocelvn.autierrez(avmo.aov

Counsel for U.S. Department of Energy
Morgan, Lewis & Bockius LLP
1111 Pennsylvania Ave., NW
Washington, DC 20004
Clifford W. Cooper, Paralegal
ccooper(amorqanlewis.com
Lewis M. Csedrik, Esq.
Icsedrik(Dmorganlewis.com
Jay M. Gutierrez, Esq.
itgutierrez@cmorganlewis.com

Raphael P. Kuyler, Esq.
rkuyler(amormanlewis.com
Charles B. Moldenhauer, Esq.
cmoldenhauer(,morganlewis.com
Thomas D. Poindexter, Esq.
tpoindexter(omorqanlewis.com
Alex S. Polonsky, Esq.
apolonsky(@morqanlewis.com
Thomas A. Schmutz, Esq.
tschmutz(dmorqanlewis.com
Donald J. Silverman, Esq.
dsilverman(cmorganlewis.com
Shannon Staton, Legal Secretary
sstatonDmorganlewis.com
Annette M. White, Esq.
Annette.white(omorganlewis.com
Paul J. Zaffuts, Esq.
pzaffutsa.morgantewis.com

Counsel for U.S. Department of Energy
Hunton & Williams LLP
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, VA 23219
Kelly L. Faglioni, Esq.
kfaglioni(@hunton.com
Donald P. Irwin, Esq.
dirwin~a hunton.com
Stephanie Meharg, Paralegal
smeharqWhunton.com
Michael R. Shebelskie, Esq.
mshebelskie(,hunton.com
Belinda A. Wright, Sr. Professional Assistant
bwright(ahunton.com

Office of Counsel, Naval Sea Systems Command
Nuclear Propulsion Program,
1333 Isaac Hull Avenue, SE, Building 197
Washington, DC 20376
Frank A. Putzu, Esq.
frank. putzu-navy. mil

For U.S. Department of Energy
USA-Repository Services LLC
Yucca Mountain Project Licensing Group
1160 N. Town Center Drive, Suite 240
Las Vegas, NV 89144
Stephen J. Cereghino, Licensing/Nucl Safety
stephen cereqhinoc-ymp.gov

For U.S. Department of Energy
Talisman International, LLC
1000 Potomac St., NW, Suite 300
Washington, DC 20007
Patricia Larimore, Senior Paralegal
plarimore(dtalisman-intl.com
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U.S. DEPARTMENT OF ENERGY (High Level Waste Repository) Docket No. 63-001-HLW
BOARD ORDER (Setting Briefing Schedule)

Counsel for State of Nevada
Egan, Fitzpatrick, Malsch & Lawrence, PLLC
1750 K Street, NW, Suite 350
Washington, DC 20006
Martin G. Malsch, Esq.
mmalsch(anuclearlawyer.com
Susan Montesi:
smontesi(anuclearlawyer.com

Egan, Fitzpatrick, Malsch & Lawrence, PLLC
12500 San Pedro Avenue, Suite 555
San Antonio, TX 78216
Laurie Borski, Paralegal
lborski(Jnuclearlawyer.com
Charles J. Fitzpatrick, Esq.
cfitzpatrickc-nuclearlawyer.com
John W. Lawrence, Esq.
ilawrenceanuclearlawvrr.cnm

Bureau of Government Affairs
Nevada Attorney General
100 N. Carson Street
Carson City, NV 89701
Marta Adams, Chief Deputy Attorney General
madams6aq.nv.qov

Nevada Agency for Nuclear Projects
Nuclear Waste Project Office
1761 East College Parkway, Suite 118
Carson City, NV 89706
Steve Frishman, Tech. Policy Coordinator
steve.frishmangqmail.com
Susan Lynch, Administrator of Technical Prgms
szeee(cnuc.state.nv.us

Counsel for Lincoln County, Nevada
Whipple Law Firm
1100 S. Tenth Street
Las Vegas, NV 89017
Annie Bailey, Legal Assistant
baileys(alcturbonet.com
Adam L. Gill, Esq,
adam.whipplelaw yahoo.com
Eric Hinckley, Law Clerk
erichinckleyv(vahoo.com
Bret Whipple, Esq.
bretwhipple@(nomademail.com

Lincoln County Nuclear Oversight Program
P.O. Box 1068
Caliente, NV 89008
Connie Simkins, Coordinator
icciac(@co.lincoln.nv.us

Counsel for Nye County, Nevada
Ackerman Senterfitt
801 Pennsylvania Avenue, NW, #600
Washington, DC 20004
Robert Andersen, Esq.
robert.andersen(,akerman.com

Lincoln County District Attorney
P. 0. Box 60
Pioche, NV 89403
Gregory Barlow, Esq.
Icdaalcturbonet.com

For Lincoln County, Nevada
Intertech Services Corporation
PO Box 2008
Carson City, NV 89702
Mike Baughman, Consultant
mikebauqhman(ccharter.net

Counsel for Nye County, Nevada
Jeffrey VanNiel, Esq.
530 Farrington Court
Las Vegas, NV 89123
nbridvn(cqmail.com
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Nye County Regulatory/Licensing Advisor
18160 Cottonwood Rd. #265
Sunriver, OR 97707
Malachy Murphy, Esq.
mrmurphyvtchamberscable.com

Clark County, Nevada
500 S. Grand Central Parkway
Las Vegas, NV 98155
Phil Klevorick, Sr. Mgmt Analyst
klevorickcco.clark.nv.us
Elizabeth A. Vibert, Deputy District Attorney
Elizabeth .Viberta-ccdanv.com

Nye Co. Nuclear Waste Repository Project Office
2101 E. Calvada Boulevard, Suite 100
Pahrump, NV 89048
Zoie Choate, Secretary
zchoate(oco.nye.nv.us
Sherry Dudley, Admin. Technical Coordinator
sdudleyv(co.nve.nv.us

Counsel for Clark County, Nevada
Jennings, Strouss & Salmon
8330 W. Sahara Avenue, #290
Las Vegas, NV 89117
Bryce Loveland, Esq.
bloveland(@isslaw.com

b d

Counsel for Clark County, Nevada
Jennings, Strouss & Salmon
1350 I Street, N.W., Suite 810
Washington, DC 20005-3305
Alan I. Robbins, Esq.
arobbinscajsslaw.com
Debra D. Roby, Esq.
drobyv(isslaw.com

Counsel for Eureka County, Nevada
Harmon, Curran, Speilberg & Eisenberg, LLP
1726 M. Street N.W., Suite 600
Washington, DC 20036
Diane Curran, Esq.
dcurrana.harmoncurran.com
Matthew Fraser, Law Clerk
mfraser(•.harmoncurran .com

Eureka County, Nevada
Office of the District Attorney
701 S. Main Street, Box 190
Eureka, NV 89316-0190
Theodore Beutel, District Attorney
tbeutel.ecdaaeurekanv.ora

Eureka County Public Works
PO Box 714
Eureka, NV 89316
Ronald Damele, Director
rdamelecaheurekanv.org

Nuclear Waste Advisory for Eureka
County, Nevada

1983 Maison Way
Carson City, NV 89703
Abigail Johnson, Consultant
eurekanrc@.qmail.com

For Eureka County, Nevada
NWOP Consulting, Inc.
1705 Wildcat Lane
Ogden, UT 84403
Loreen Pitchford, Consultant
lpitchfordacomcast. net
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Counsel for Churchill, Esmeralda, Lander,
and Mineral Counties, Nevada

Armstrong Teasdale, LLP
1975 Village Center Circle, Suite 140
Las Vegas, NV 89134-6237
Jennifer A. Gores, Esq.
Mgores(carmstrongqteasdale.com

Robert F. List, Esq.
rlist(&armstrongteasdale.com

Esmeralda County Repository Oversight Program-
Yucca Mountain Project
PO Box 490
Goldfield, NV 89013
Edwin Mueller, Director
muellered(amsn.com

Mineral County Nuclear Projects Office
P.O. Box 1600
Hawthorne, NV 89415
Linda Mathias, Director
yuccainfo(Lmineralcountvnv.orq

White Pine County, Nevada
Office of the District Attorney
801 Clark Street, #3
.Ely, NV 89301
Richard Sears, District Attorney
rwsearsowpcda.org

For White Pine County, Nevada
Intertech Services Corporation
PO Box 2008
Carson City, NV 89702
Mike Baughman, Consultant
biQboff(S.aol.com

Inyo County Yucca Mountain Repository
Assessment Office

P. 0. Box 367
Independence, CA 93526-0367
Alisa M. Lembke, Project Analyst
alembkeainyocounty.us

For City of Caliente, Lincoln County, and
White Pine County, Nevada

P.O. Box 126
Caliente, NV 89008
Jason Pitts, LSN Administrator
iaysonaidtservices.com

White PineCounty Nuclear Waste Project Office
959 Campton Street
Ely, NV 89301
Mike Simon, Director
wpnucwstl (,mwpower.net
Melanie Martinez, Sr. Management Assistant
wpnucwst2(mwpower. net

Counsel for Inyo County, California
Greg James, Attorney at Law
710 Autumn Leaves Circle
Bishop, CA 93514
E-Mail: qliamesc-earthlink.net

Counsel for Inyo County, California
Law Office of Michael Berger
479 El Sueno Road
SantaBarbara, CA 93110
Michael Berger, Esq.
michaelCalawofficeofmichaelberger.com
Robert Hanna, Esq.
robert(dlawofficeofmichaelberger.com
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California Energy Commission
1516 Ninth Street
Sacramento, CA 95814
Kevin, W. Bell, Senior Staff Counsel
kwbell(aenergqy.state.ca.us

California Department of Justice
Office of the Attorney General
1300 I Street, P.O. Box 944255
Sacramento, CA 94244-2550
Susan Durbin, Deputy Attorney General
susan.durbina~doi.ca.gov
Michele Mercado, Analyst
michele. Mercadocdoi.ca..ov

California Department of Justice
Office of the Attorney General
1515 Clay Street, 20h Floor, P.O. Box 70550
Oakland, CA 94612-0550
Timothy E. Sullivan, Deputy Attorney General
timnthv ,i dlivqn n)dni cn nnv

Nuclear Energy Institute
Office of the General Counsel
1776 I Street, NW Suite 400
Washington, DC 20006-3708
Michael A. Bauser, Esq.
mab(dnei.orq
Anne W. Cottingham, Esq.
awc(@nei.orq
Ellen C. Ginsberg, Esq.
ecgq(nei.orQ

Counsel for Nuclear Energy Institute
Pillsbury Winthrop Shaw Pittman LLP
2300 N Street, N.W.
Washington, DC 20037-1122
Jay E. Silberg, Esq.*ay.silberg(cpillsburylaw.com

Timothy J.V. Walsh, Esq.
timothy.walshopillsburylaw.com
Maria D. Webb, Senior Energy Legal Analyst
maria.webb(cpillsburylaw.com

Counsel for Nuclear Energy Institute
Winston-& Strawn LLP
1700 K Street, N.W.
Washington, DC 20006-3817
William A. Horin, Esq.
whorin(awinston.com
Rachel Miras-Wilson, Esq.
rwilson(awinston.com
David A. Repka, Esq.
drepka.Thwinston~com
Carlos L. Sisco, Senior Paralegal
csisco(,winston .com

Counsel for Native Community Action Council
Alexander, Berkey, Williams & Weathers LLP
2030 Addison Street, Suite 410
Berkeley, CA 94704
Curtis G. Berkey, Esq.
cberkev(@abwwlaw.com
Rovianne A. Leigh, .Esq.
rleigqh(abwwlaw.com
Scott W. Williams, Esq.
swilliamsdabwwlaw.com

California Department of Justice
Office of the Attorney General
300S. Spring Street, Suite 1702
Los Angeles, CA 90013
Brian Hembacher, Deputy Attorney General
brian.hembachercdoi.ca.qov

Native Community Action Council
P.O. Box 140
Baker, NV 89311
Ian Zabarte, Member of Board of Directors
mrizabarte@,qmail.com
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Counsel for Joint Timbisha Shoshone Tribal Group
Fredericks, Peebles, & Morgan LLP
1001 Second St.
Sacramento, CA 95814
Felicia M. Brooks, Data Administrator
fbrooks(ndnlaw.com
Ross D. Colburn, Law Clerk
rcolburn(ýndnlaw.com
Sally Eredia, Legal Secretary
serediagndnlaw.com
Darcie L, Houck, Esq.
dhouckCQndnlaw.com
Brian Niegemann, Office Manager
bniegemann6U0ndnlaw.com
John M. Peebles, Esq.
ipeebles@ndnlaw.com
Robert Rhoan, Esq.
rrhoan(@ndnlaw.com

Fredericks, Peebles, & Morgan LLP
3610 North 1 6 3rd Plaza
Omaha, NE 68116
Shane Thin Elk, Esq.
sthinelk(andnlaw.com

Counsel for Joint Timbisha Shoshone Tribal Group
Godfrey & Kahn, S.C.
One East Main Street, Suite 500
P. O. Box 2719
Madison, WI 53701-2719
Julie Dobie, Legal Secretary
idobie@.qklaw.com

Steven A. Heinzen, Esq.
sheinzen(@qklaw.com
Douglas M. Poland, Esq.
dpoland(d)qklaw~com
Hannah L. Renfro, Esq.
hrenfro@gklaw.com
Jacqueline Schwartz, Paralegal
ischwartz@.qklaw.com

Godfrey & Kahn, S.C.
780 N. Water Street
Milwaukee, WI. 53202
Arthur J. Harrington, Esq.
aharringqton@.qklaw.com

For Joint Timbisha Shoshone Tribal Group
3560 Savoy Boulevard
Pahrump, NV 89601
Joe Kennedy, Executive Director
ioekennedv08(alive.com

Tameka Vazquez, Bookkeeper
Durmose driven12(0)vahoo.com
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Counsel for State of South Carolina
Davidson & Lindemann, P.A.
1611 Devonshire Drive
P.O. Box 8568
Columbia, SC 29202
Kenneth P. Woodington, Esq.
kwoodinciton(adml-law.com

Counsel for Aiken County, South Carolina
Haynesworth Sinkler Boyd, PA
1201 Main Street, Suite 2200
P. O. Box 11889
Columbia, SC 29211-1889
Thomas R. Gottshall, Esq.
tpottshallkhsblawfirm.com
Ross Shealy, Esq.
rshealyvchsblawfirm'.com

Counsel for Prairie Island Indian Community
Public Law Resource Center PLLC
505 N. Capitol Avenue
Lansing, MI 48933
Don L. Keskey, Esq.
donkeskev(ypubliclawresourcecenter.com

Prairie Island Indian Community Legal Department
5636 Sturgeon Lake Road
Welch, MN 55089
Philip R. Mahowald, Esq.
Pmahowaldcpiic.orq

Counsel for State of Washington
Office of the Attorney General
P. O. Box 40117
Olympia, WA 98504-0117
Andrew A. Fitz, Esq.
andvf(datq.wa.qov
Michael L. Dunning, Esq.
michaeld(datgq.wa.,qov
H. Lee Overton, Esq.
leeol Catq.wa.qov
Diana MacDonald
dianam(@atcq.wa.qov
Sharon Nelson
sharonn(oatq.wa.gov

Counsel for National Association of Regulatory
Utility Commissioners (NARUC)

1101 Vermont Avenue, Suite 200
Washington, DC 20005
James Ramsay, Esq.
iramsayvnaruc.org

Robin Lunt, Esq.
rluntanaruc.org

[Ori~ginal Signed by Linda D. Lewisi
Office of the Secretary of the Commission

Dated at Rockville, Maryland
this 2 7 th day of April 2010
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