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UNITED STATES OF AMERICA
NUCLEAR REGULATQORY COMMISSION
+ + + + +
ATOMIC SAFETY AND LICENSING BONARD PANEL

+ o+ o+ 4+ 4+

PRE-HEARING CONFERENCE

_________________________ %
IN THE MATTER OF;

A Docket Nos. 50-247-LR
ENTERGY NUCLEAR | : and 50-286-LR
OPERATIONS, INC.

(Indian Point Nuclear : ASLBP No.

Generating Units 2 and 3): 07-858-03-LR-BD0O1

Monday, April 19, 2010

Via teleconference

The above-entitled matter came on for prehearing
conference, pursuantvto notice, at 1:00 p.m.
BEFORE:

LAWRENCE G. McDADE Chairman

KAYE D. LATHROP Administrative Judge

RICHARD E. WARDWELL Administrative Judge

NEAL R..GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




796
N 1 | APPEARANCES:
. -2 On Behalf of the NRC Staff:
3 _ SHERWIN E. TURK, ESQ.
4 - BRIAN HARRIS, ESQ.
5 ANDI}_EW STUYVENBERG, ESQ.
6 BRIAN NEWELL -
7 | U.S. Nuclear Regulatory Commission
8 Office of the General Counsel
9 | Mail Stop 0-15D21 )
10 . Washington, DC 20555-0001
11
12 On Behalf of Entergy Nuclear Operations, Inc.:
. 13 WILLIAM C. DENNIS, ESQ.
| 14 Assistant General Counsel
15 {|- Entergy Nuclear Operations, Inc.
16 || 440 Hamilton Avenue
17 White Plains, NY 10601
18
19 PAUL M. BESSETTE, ESQ.
20 . KATHRYN M. SUTTON, ESQ.
21 _ MARTIﬁ J. O'NEILL, ESQ.
22 | Morgan, Lewis & Bockius, LLP
23 1111 Pennsylvania Avenue, NW
24 Washington, DC 20004
. 25
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
_ 1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




797
1 ' On Behalf of the State of Néw York:
2 JOHN J. SIPOS, ESQ.
3 SUSAN TAYLOR, ESQ.
4 SUSAN VON REUSNER, ESQ.
. 5 Ass;stant Att’orneys General
6 Office of the Attorney General of the State of-
7 New York
8 The Capitol
"9 , State Street
10 Albany, NY 12224
11
12 ANTHONY Z. ROISMAN, ESQ.
X
13 National Legal Scholars Law Firm, P.C.
. 14 Stonewall Farm
15 84 East Thetford Road ‘
16 Lyme, NH 03768
17
18 JOAN LEARY MATTHEWS, ESQ.
19 Senior Attorney for Special Projects
20 New York State Department of Environmental
21 Conservation
22 625 Broadway, l4ﬁh Floor
23 Albany, New York 12233
24
. ; 25
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE {SLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19
20
21
22
23
24

25

Inc.

798
On Behalf of the State of Connecticut:
ROBERT D. SNOOK,.ESQ.
Office of the Attorney General
State.of Connecticut
55 Elm Street
P.0. Box iZO

Hartford, CT 06141-0120
On Behalf of Hudson River Sloop Clearwater,

ROSS GOULD, ESQ., Board Member

MANNA JO GREENE, Environmental Action
Director | T
Hudson River Sloop Clearwater, Inc.

303 South.Broadwéy, Suite 222

Tarrytown, NY 10591
On Behalf of the Town of Cortlandt:

JESSICA STEINBERG, J.D.

Counsel for the Town of Cortlandt
Sive, Paget & Riesel, P.C.

460 Park Avenue

New York, NY 10022

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 ) WASHINGTON, D.C. 20005-3701 www.neairgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

On .Behalf of Riverkeeper, Inc.:
DEBORAH BRANCATO, ESQ.

PHILLIP MUSEGAAS, ESQ.
Riverkeeper, Inc.

828 Soﬁth Broadway

Tarrytown, NY 10591

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
: 1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

799

www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

800

PROCEEDINGS

1:08 p.m.

CHAIRMAN McDADE: We are here on the
record in the matter of Entergy Nuclear Operations,
Indian Point Nuclear Generating Units 1 and 2. TIt's
Docket No. 50-0247-LR and 50-286-LR. We’'re here for
a telephone status conference and scheduling
conference.

What I would ask if for tﬂe parties who
are present and I will go through each of the
participants to identify themselves for the record.

Also, when you do speak during the course
of thié conference, I would ask that you identify
yourself by name to make sure that the court report is
able to properly identify the individual who has
spoken to attribute the statement to Ehgnright party.

First of all, frém the NRC staff, whb.is
present?

MR. TURK: ?our Honor, this is Sherwiﬁ

Turk. I'm with the Office of the General Counsel.

I'm joined by Brian Harris, my co~counsel_agg$Brian

PSR

Newell, paralegal in our office.

Also with me are two members of the staff.

-I'11 turn to them if we need to. And Andrew

Stuyvenberg is on the phone from a distant location.
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CHAIRMAN McDADE: Representing Entergy
from Morgan Lewis.

MR. BESSETTE: Your Honor, this is Paul
Begsette from Morgan Lewis. Joining me is Kathryn
Sutton, Martin O’Neill and then we have William Dennis
from Entergy.

CHAIRMAN McDADE: From 3iverkeeper?.

MS. BRANCATO: Your Honor, this is Deborah
Brancato from Riverkéeper. And I'm here with Phillip
Musegaas.

CHAIRMAN McDADE: Erom Clearwater?

MR. GOULD: fourvHonor, you have Board
Membe; Ross Gould and another 1line manager green
manager director.

CHAIRMAN McDADE: From the State of New
York.

MR. SIPOS: Good afternoon, Judge McDade.
This is John Sipos, S-I-P-0-S. And with me in Albany
is Susén von Reusner and Susan Taylor} who colleagues
of mine who will be listening in as well.

I believe we may have Mr. Anthony Roisman
on the line as well. And we may also haveyJoan Leary
Matﬁhews from the New York State Department of
Environmental Conversation on a separate line also.

MS. MATTHEWS: Yes, I'm on the line.
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CHAIRMAN McDADE: Okay, thank you. From
the State of Connec£icut
MR. SNOOK: Yes, Your Honor. Attorney
General Robert Snook for the State of Connecticut.
CHAIRMAN McDADE: From the Town of
Cortlandt?
MS. STEINBERG: . Your Honor, this is
Jessica éteinberg for the Town of Cprtlandt.
- CHAIRMAN McDADE: Do we have anyone from
Westchester County? Apparently not.
Anyone from the Village of -Buchanan?
Apparently not.
And we have counsel for the New York City
Economic DevelopmentvCorporation? Apparently not.
Let’s get started. Item No. 1 Qe have, as
I understand it the last was had as far aé a projected
date where the publication of the Environmental Impact
Statement in this case is May 31lst.
Mr. Turk, does that remain the current
estimate?
MR. TURK: No, Your Honor. The staff has
been working on putting out the Final E;gh‘but has
determined that due to the number of——— the very large

number of comments that have been received on the

draft that more time will be required before the FEIS
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can come out.

We're currently looking at an extension of
éeveral months on that.

CHAIRMAN McDADE: Okay, can you narrow it
down. Does several;months<mean three? Does it mean
1272

.MR. TURK: It’s on the order of three,
Your Honor. I think three would probably be a very
good estimate. i

CHAIRMAN McDADE: Okdy. What we’'re going
to-do is not necessarily establish any hard and fast
dates here today, but to go ‘through. some general
scheduling issues. All of those scheduling issues are
going to sort of have a jump off date of the issuance
of the Environmental Impact Statement. I think we can
get an idea of scheduling in any event.

First of all, before we get into specific

scheduling, are there any issues that any party has

with regard to the Section 2.236 mahdatory

disclosures? Are there any issues that need to be
addressed by the Board with regard to those mandatory
disclosures?

MR. GOULD: Your Honor, this is Ross Gould
from Clearwater. We Jjust had a question. We're

trying to work something out between the parties but
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just if there was to a Motion to Compel that would be
required, how would that factor into your scheduling?

CHATIRMAN McDADE: Well, given what Mr.
Tuck said with regard to the delay in the issuance of
pEe Environmental Impact Statement, it probably
wouldn’t. What we would urge you to do is to try to
work out any issues as quickly as possible and file
the Motion to Compel as quickly as possible. We don’'t
want to put a spécific deadline on filing a motion
because the hope is that you will be able to work it
out. If it appears that you are not able to work it

out, then file a motion once you’'ve reached that

‘conclusion.

MR. GOULD: And Your Honor, if I may, just
héw much effort at working it out -- I‘m looking for
a little guidance in how much we need to be trying,
how far we need to push to work things out before
coming to the Board in your preference?

CHAIRMAN McDADE: I think it’'s always
going to be easier if you can work it out. I mean
it’'s a situatidn where from your standpoint, talking
to either Mr. Kirk or Mr. Bessette is probably going
to be a lot quicker and easier than filing a motion
with us and then having it fully briefed.

On the other hand, if it appears that
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" there’s an impasse, there’s just simply a disagreement

between you and a party from whom you are seeking
information as to whether or not that information is
properly within the scope of this proceeding, and you

can’'t reach a resolution, then I would urge you to

.come to us as soon as possible.

MR. GOULD: Okay. Then at this point I‘11
just leave it at that and I'1ll continue ﬁo work with
the parties and see if we can come up with a
resolution.

CHAIRMAN McDADE: The next thing that we
wanted to cover has to do with Motions for Summary
Disposition and setting a deadline for the motiohs for
summary disposition. What we want to avoid is setting
a situation where as people are getting ready for the
hearing, Motions for Summary Dispositibn are coming in
and all of the other parties and the Board are forced

to deal with them at the same time they’'re preparing

for the hearing, preparing -- either drafting the

direct testimony or reading the direct testimony,
depending on which participant we’'re talking about.
We would think, given the fact that
there’s going to be somewhat of a delay in filing the
Environmental Impact Statement, that setting a motion

deadline for Motions for Summary Disposition based on
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any of the matters that are currently before the
Board, in other words not things that are going to be
raised in the Environmental Impact Statement would be
appropriate. I would think that some time probébly in
June would be appropriate, probably the early part of
June.

From the standpoint of Entergy, do you
have any comments on that?

MR. BESSETTE: Your Honor, we have no
concerns with that due date, although Entergy has two
submissions to the NRC staff that it has planned that
may imﬁact that schedule. I don’'t know if you want to
talk about them now or wait for another opportunity.

CHAIRMAN McDADE: Is this Mr. O0’Neill
speaking?

MR. BESSETTE: This is Paul Bessette.

CHAIRMAN McDADE: Mr. Bessette, what are
those matters?

MR. BESSETTE: Your Honor, in responséltd
two technical contentions that have been admitted by
the Board, in an effort to facilitate resolution of
those issues, Entergy plans on making two submissions
in the next several months. The first one in response
to New York State 25, it plans on -- it is preparing

an aging management program associated with reactor
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vessel internals. That was one of the issues raised
that there wasn’t sufficient détails, sO we're
preparing an aging management program and we hope to
have that submitted to the NRC étaff in June.

Also, in response to New York State 26 and
264, where phere was a challenge to the fact that the
fatigue calculations were not submitted to the Board,
we have béen‘in,the process of working with the vehdor
to prepare those calculations to submit to the Néc to
facilitate that issue. And we hope to haVe those
calculations into the NRC by July.

Because we believe we are sort of filling
in some blanks on those issues, we may -- wé would
consider, perhaps, a Motion to Dismiss or Motion for
Summary Disposition, as appropriate, partial or full,
on those issues.

S0 with respect to ény other safety
contentions, Your Honor, the June date is perfectly
acceptable, but because these twd submissions would
not have been entirely completed by then, we would
seek a bit of leeway on those two.

CHAIRMAN McDADE: Mr. Turk, am I correct
that September, early September would be at this point

the earliest estimate for the issuance of the

Environmental Impact Statement?
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MR. TURK: I would think that the latter
part of August is a possibility, Your Honor:

CHAIRMAN McDADE: Okay, after these are
submitted to the NRC, having to do -with New York 25
and 26, I assume the position would be that you would
view that thoée submissions would render the ending
contentions moot and.would then file a Motion for
Summary Disposition. How much time would you need?
Would 30 days af@er the date tgat those are submitted
be sufficient for filing a Motion for Summary
Disposition? .

MR. BESSETTE: Yes, Your Honor. We
believe that would be sufficient.

CHAIRMAN McDADE: Okay, becaﬁse what I
want to do is to make those dates come in so that New

York would have an opportunity to read them and

respond to them Dbefore the Environmental Impact

“Sﬁaﬁéﬁgﬁt issues so that they would not be trying to

respond to thosé Motions for Summary Disposition at
the same time they’re trying to analyze the
Environmental Impact Statement and make a
determination as to whether or not any new or amended
contentions are appropriate. So taking that into
consideration, we will try to set a schedule that will

take that into consideration and meet those concerns.
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MR. SIPOS: Thank you, Your Honor. This
is John Sipos for New York State.

CHAIRMAN McDADE: Okay, now after the
Environmental Impact Statement is filed, the next
issue would be filing motions for -- to file new or
amended contentions.

| From the standpoint of first of all the
Intervenors, I will just sort‘of go through those.
How much tiée do you think would be needed? Néw York?

MR. SIPOS: Judge, this is Assistant
Attorney General John Sipos. I would think 30 days
would be as close as we could cut it.. It sounds like
the staff is doing fairly extensive additional work on
the FEIS. Obviously, no one can predict how that will .
come out. But given -- in light of that, I would
suggest 30 days.

CHATRMAN McDAbE:‘ From the standpoint. of
Riverkeeper, dQ you think that would be édequate?

MS. BRANCATO: Yes, Your Honor. We agree
with New York.

CHAIRMAN MCDADE: Clearwater?

MR. GOULD: Your Honor, this 1is Ross
Gould. Thirty days would be the shortest time period.
As you know, we have very little amount of resources

as a small public interest group.
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CHAIRMAN McDADE: Okay. Connecticut?

MR. SNOOK: This is Bob Snook for
Connecticut. Yes, we can work with 30 days.

" CHAIRMAN McDADE: And Cortlandt?

MSJ STEINBERG: 'TEis is Jessica Steinberg.
Thirty days would be sufficient.

CHAIRMAN McDADE: If we then went after
that, wogld 20 days for reply, 10 days for response,
then probably 30_days for the Board to rule on ﬁhe
admissibility of any new or amended contentions, would
then be looking at a period of time after that for the
filing of the Statement of Position of the parties.

And the first question that I would ask of
the staff. is it your view of the Statements of
Position should be filed together or seriatim. 1In
other words, we have the Intervenors, they’re ﬁhe ones
who have brought the various contentions. Should they
be filing their Statements of Position first, to then
be resbondéd to by the Applicant and then the staff?

What’'s the staff’s position on that?

. MR. TURK: That’s an interesting guestion
that I have not considered until now. I don’t have a
position on that yet, Your Honor.

CHAIRMAN McDADE: Does Entergy?

MR. BESSETTE: Your Honor, we would prefer

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 ‘ WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15.

16

17

18

19

20

21

22

23

24

25

811
simultaneously filings.

CHAIRMAN McDADE: Okay, it seems like
actually having it seriatim would give you the benefit
of.being able to respond to what the State’s posiﬁion
is. I don;ﬁ see the;e would be any harm to the State
by having them filed simultaneously.

What’s New York‘s position on that?

MR. SIPOS: I guess along with Mr. Turk,

I hadn’t considered that. This would be a staggered

filing, is that what Your Honor is proposing would be

 proponent of each contention going first and then

essentially the respondents going second? Do T

understand that correctly?

CHAIRMAN McDADE:  Except for the word

‘proposing. I'm not proposing it. I’'m just raising it

as a possibility and asking to get the input‘from the
parties on whether or not they think that advisable or
whether or not they think simultaneous would be for
the Statement of Position would be more appropriatei

MR. SIPOS: And Judge, if I could ask a
further question and this is John Sipos again for the
record, would that be in any way tied the filing of
pre-filed testimony?

CHAIRMAN McDADE: Well, that’s the next

question.. And given the fact that two of the major
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participants in this said they really haven’t thought
about the issue and given the fact that we have a
three-month delay on the issue of the Environmental
Impact Statement, it may be appropriate just to raise
it right now and then to ask you all to submit within
a reasonable period of time, say within ten days after
this status conference, what your views are on that.

The next had to do with the submission of
Written direct testimony and the question is whether
or not the submission of written direct testimony
should be at the same time as the sﬁbmissioﬁ of the
Statement of Position, and again, whether the written
direct testimdny‘should be done at one time or whether
or hot it should be staggered, in other words the
proponent of - the contentions.submit their writtén
directvtestimony, exhibits, along with that and then
to allow the party opposing the contention a period of
time within which to submit their testimony which
would inherently be in rebuttal to it.

The question 1is whether or not having
Entergy or the staff submit their written  direct
testimony is helpful when they haven’'t seen what the
proponents of the contention are going to submit. It
may well be that ﬁhey will agree with much, if not

all, of what the proponent says and the question do we
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want to have .two ships passing in the night where most
of the direct testimony is parallel which is simply
héve the direct testimony and the party opposing the
contention focus effectively being rebuttal on it.

So what I would ask you to do is to think
about that and also to give us your views with regard
to the amount of time that would be appropriate

between them, again, with the understanding that most

3

‘of this would already be done and it would just be a

question of tailoring it, based on‘the submissions of
position and the direct testimony and exhibits that
have already been submitted.

We would then need a period of time for
the‘preparation‘éf queétions for cross examination as
well and a question of how much time would be
appropriate for that in this scenario.

Before we move on, are there any of the
participants here that wish to weigh in on that at
this point or just simply reserve and submit something
in writing within the next ten days?

Entergy?

MR. BESSETTE: Your Honor, We would just
note that we would work with any process parties agree
to and I was perhaps a bit confused on the Statements

of Position and the written direct testimony, so we
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héve nothing further. We’'d be glad to provide our
comments in writing. And we'd be.glad to work and
éoordinate with the parties including the NRC on that.

CHAIRMAN McDADE: Okay. Mr. Turk, do you
have anything further?

MR. TURK: I do and I would just note that
typically the way that I prepare a Statement of
Position is really as we develop the direct testimony.
We’ll then take highlights from the testimony and make
that the Statement of Position. ~So I think it’s
helpful, for wus and for all parties to do a
simultaneous filing of our Statement of Position and
direct testimony. A different question as to whether
the parties should file in staggered fashion or
simultaneously.

2nd now that we’ve talked a little bit, I
tend to favor the idea of the Intervenor files first,
so that all parties know what they have to address.
Aﬁd if that’'s agreeable to everyone else; I think
that’s the way to go.

MR. SIPOS: Judge, this istohn Sipos for
the State. I wonder if another alternative, putting
aside for the moment the issue of staggered versus
simultaneous filing of testimony, would be to cénsider

having -the Statement of Position be filed some time
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aftef the testimony so that it could perhaps be‘more
of a synthesis and perhaps more wuseful for all
concerned, sort of the opposite or: the opposite
sequence of what was initially quoted by Your Honor.

CHAIRMAN MCDADE:' Well, let me jugt sort
0of raise some something and speaking from my own
standpoint, part of it is what’'s going to be most
useful to the Board. I know from my standpoint
readgng the Statement of Position tend; to put into
focus the written direct testimony. Instead of
getting it piece by piece, you're able to sort of get
an overview in the submission of the Statement of
Position and then read through the direct testimony.

Again, we’re not going to be deciding
anything here today. I just throw that out to aliow
you all to address that, say within ten days as we get
ready. And actually, I sit here and say ten days.
Why don’'t we make it 14 since I'm not going to be here
or is Judge Wardwell next.week. So you might as well
take a -full 14 days since we’'re not going to be here
to read it until the end of the folloWing week in any
event.

MR. BESSETTE: Your Honor, this is Paul
Bessette. I don’'t know if it‘s appropriate to raise

it at this point, but it’'s really responding to your
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question No. 7, but due to the number of contentions
and the delay in the issuance of thie FSEIS, we were
wondering if it would be appropriate if we could raise
the issue of perhaps going to hearing on several of
the safety contentions earlier rather than going into
one hearing on 13 contentions. |

I think the issues, Your Honor, is raising

~that it will be a challenge for all the parties under

any normal circumstances for a hearing of this
duration.  And I think there are -certain safety
contentions that really there’s nothing further being
done. There’'s no filings. The SER is out and I was
just wondering if the Board would be open to having a
-+ starting part of the hearing earlier rather than
kicking it off based on the FSEIS.

CHAIRMAN McDADE: Well, at an earlier
status conference, .the Board raised that as a
possibility as to whether or not the safety and

environmental contentions, that part of the hearing,

could be bifurcated. At that point, it was the view.

of the parties it seemed like a consensus that that
would not be appropriate, that it would be -- make it
more difficult rather than less difficult to d6 that.

What I would suggest though is within that

l4-day period of time, if there are specific
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contentions that you believe would be appropriate to
go forward with prior to the issuance of the
Environmental Impact Statement, if you could identify
those,and-then we could leave a period of time, say
another 14 days for anyone else to‘{gspond to.see
whether or not they believe thaﬁ would be helpful or
otherwise.

MR. BESSETTE: Thank you, Your Honor.

CHAIRMAN McDADE: Okay, the next thing
thaﬁ we wanted to raise -- if you could hold on for
just a moment. I want to confer.

(Whereupon, the above-entitled matter went
offvthe record at 1:31 p.m. and resumed at 1:34 p.m.)

CHAIRMAN McDADE: This is Judge McDade

- again. There was one other thing I wanted to raise

and that had to do with éstablishing a deadline for
any motions to proceed pursuant to subpart G as

opposed to subpart L.

That being the case, it seems like it

-

necessarily come after the receipt of the

would
written direct testimony until the parties know who
the other parties’ witnesses are going to be. It
would seem to be difficult for raising that kind of a

motion and just to seek input on how much time after

the submission of the written direct testimony would
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be appropriate to file that kind of a mption;

What_I’d like to raise at this point is
just to sort of go back on something that we’ve said
a little bit ago. We had talked about submitting
various things in w;iting, then 14 days of today, and
just sort of‘ run through and for you all to be
thinking about this. What I don’t want to do is just
create busy work and having people write things out
just for the sake of writing things out. And the
gquestion is whether or not it would make more sense
instead of doing this by written submissions of just
simply setting another telephone conference and having
you express your positions orally.

What I'm trying to do is one, allow you
the opportunity to have the input, the same point, not
force to do things that are going to just simply take
up more time than otherwise.

Mr. Turk, do you have a view as to whether

or not it would be better to do this in writing or

just simply to have another telephone §tatus

conference? What’'s the view of the staff?

MR. TURK: I think the parties should try
to talk among themselves and see if We can work out a
common approach and maybe filé a status report with

the Board perhaps a week from now and let you know
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whether we feel we can reach agreement or not. And

maybe at that point go to a telephone conference call
to resolve»any disagreements.

CHATIRMAN McDADE: Well, I mean part of
t@gt, even if the parties agree among thémselves, it
isn‘t necessarily true that the Board is going to
agree with the same time schedﬁle. Certainly, if
there were joint submission and jéint,recommendations
that would go a long way to convincing us to acquiesce
in those proposals, but it wouldn’tvnécessarily be
simply rubber stamped either.

At this point in time, again, the question
-- what I don’'t Want to do is just have you spend a
lot of time writing things out if it could be handled

orally quicker. Based on what Mr. Turk just said,

what it may be is if you all could get together and

among yourselves decide, get back to us within a week
just to simply let us know and perhaps have thé‘NRC
staff act as the spokesperson as to whether or not
there is a consensus. If people want to do something
in writing, we’re certainly not going to say no, don’‘t
do it in writing, but at the same period of time if
there’s a consensus that it could be handled just as
well, more efficiently, orally in another status

conference, we would be willing to entertain that as
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well.

Mr. Bessette, what’s the view of Entergy
on that?

MR. BESSETTE: We would certainly concur
with that, Your Honor. And I ipst want to make sure
I'm clear. We're talking about a proposed schedule
basically working from the EIS and based 6n. your
milestones for new contentions. It's after a Board.
ruling on any new contentions and working its way
through hearing, proposed schedule milestones. Is
that correct?

CHAIRMAN McDADE: Yes. And then also the
issue that you raise as to whether or not there are
any of the contentions currently pending that.it would
be appropriate to bifurcate, in other words, to try to

schedule a hearing on those contentions prior to the

_time that the Environmental Impact Statement is issued

so that we could resolve those rather than waiting
until then. Again, when we raised it last time, there
seemed to be a consensus against that. If that
consensus is changed and again, entertain -- we don’t

necessarily need a consensus, but willing to entertain

the views of all of the participants. It may well be

that Entergy feels that’s appropriate, but New York,

Connecticut, Clearwater, Riverkeeper don‘t. So it’'s
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just an opportunity to hear from the parties.

And again, the issue is at this point
whether or not you all would feel more comfortable
just doing it orally or whether or not you’d feel more
comfortable submitting something in writing to the
Board. And the suggestion, as I undefstood it from
Mrf Turk was to let you all thihk aboﬁt it and get
back to us in a week and at that point in time if you
wanted us to schedule anothér ‘telephone status
conference, we would then go about setting that
telephone status conference. If not, just ﬁo go ahead
and issue whatever you had in writing in a two-week
period-of time.

MR. SIPOS: Judge, this is John Sipos from
the State of New Yofk. We’'re certainly not opposed to
New York talking things out and seeing if we can reach
consensus. I'm a little concerned that ovér the next
seven days that that just given the intricacies of my
schedule over that time that that may not be enough.
I think sometimes it’s helpful for the parties to
think about positions tha; have been expressed in
these conferences with NRC and Entergy.

I'm just unavailable next Monday through
a previous commitment. I'm wondering if it might be

possible to have until the 4th or the 5th to see if we
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can work things out amongst the parties.

CHATIRMAN McDADE: At this point it’s a

relatively simple question. It’s just do you want to

do this in writing or do you want to do it orally?

And --
MR..SIPOS: I'm sorry, Judge..
MR. TURK: Your Honor, this is Sherwin
Turk.
CHAIRMAN McDADE: Yes. )
MR. TURK: I think.it’s a great idea that
the parties talk amongst themselves. Maybe we can
come u§ with a joiht written proposal. But I would

say at this pointvmay'be it’'s better‘thét we just
submit in writing, jéingly, if- possible, otherwise
separately. and then based on that vyou could
determine whether there’s a need for a conference call
or what the issues should be to  address in .that
conference call.

I would go with your original suggestion
which is approximately in two weéks, by May.3rd,” the
partiés submit either jointly or separately their
positions.

CHAIRMAN McDADE: Does that work for New
York?

MR. SIPOS: I think the 4th would be more
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helpful, Judge.

CHAIRMAN McDADE: And again, given the
fact that the Environmental Impact Statement is
delayed a'bit, a day or so one way or the other isn’t
going to make any difference. Certainly, the
difference between the 3rd and the 4th of May at this
point is de minimis. At least from our standpoint I
can understand from your scheduling standpoint that it
may not be. -

Mr. Bessette?

MR. BESSETTE: Either day is fine with us,
Your Honor.

CHAIRMAN McDADE: Okay. From Riverkeeper,

any views on this?

MS. BRANCATO: We would be amenable to the

written éubmissions, Your Honor. This 1is Deborah
Brancato.

CHAIRMAN McDADE: - Okay, and from
Clearwater?

MR. GOULD: This 1is Ross Gould, Your

Honor. The written submission is good with us.
CHATRMAN McDADE: And Cortlandt?
MS. STEINBERG: This is Jessica Steinberg,
Your Honor, the written submission is fine with us.

CHAIRMAN McDADE: And Connecticut?
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MR. SNOOK: This is Bob Snook for
Connecticut. We can work with the written submission
as well.

CHAIRMAN McDADE: Have I missed anybody?

MR. TURK: Your Honor, this is Shgfwin
Turk.

CHAIRMAN McDADE: | Yes.

MR. TURK: In terms of the parties
conferring, i.would suggest that the only parties that -
need to confer are those who have lead responsibility
for proseguting or defending on a contention. So that
would be New York State, Riverkeeper, Clearwater,
Entergy, and the staff.

I don’'t believe Congecticgt or Cortlandt
or others have any lead responsibility on litigation
on the contention. So I would ask whoéver is involved
with as lead on a contention on the Intervenors' side
that they coordinate with any}other Intervenors or
state governments that may have an interest.

I don’‘t think it will be as easy to work
with a larger number of participants, especially if
they don’t have lead responsibility.

CHAIRMAN’MCDADE: I mean we're not talking
about that many additional people and I think probably

they are going to tend to defer to the parties that
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have been more in&olved, but at this point in time I'm
not going to exclude any of the other entities,
Connecticut, Cortlandt from this. Again, they can
simpiy say that whatever you guys work out is fine or
they can have an opportunity to put in -- I mean all
they initially‘have-to say 1s look, we’d rather do
this orally. If you’ré going to do it as a joint
-submission, in writing, this is what we would like to
have in. If it turns out that’s not the consensus of
the other participants, then they can add that as an
addendum.
I'mwilling to get their input. They may,
given the issues that we have, may or may not wish to
chime in, but I’'m not going to exclude them from it at

this point in time. And we’ll use the date of May

4th.

What I would like to do at this point in
time --

ADMIN. JUDGE WARDWELL: Excuse me, this is
Judge Wardwell. Would everyone clarify what we’'re

getting on May 4th because I’'m getting a little
confused here.

As I understood what I heard, is that
parties are going to talk among themselves as

convenient or as logistics allow and then on May 4th
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there are going to be written submissions on a
suggested scheduling order talking about the Yarious
items we just have postponed discussion of. Is that
a fair assessment of what I just heard?

_CHAIRMAN McDADE: And this 1is Judge
McDade. In addition to that, any input with'regard to
potential contentions that éould be taken care of
prior to the issuance of the Envifonméntal Impact
Statement.

ADMIN. JUDGE WARDWELL: Yes.

CHATIRMAN MCDADEv: That’s your
understand%ng Mr. Turk?

MR. TURK: Yes, Your Honor.

CHAIRMAN McDADE: Mr. Bessette?

MR. BESSETTE: Yes, Your Honor.

CHAIRMAN McDADE: Mr. Sipos?

MRT SIPOS: Yes, just with reference to
theA phrase "taken care of" 1is that for summary
disposition or also hearing?

CHAIRMAN McDADE: I mean at this point in

time, we had already talked about putting a deadline

.for Motions for Summary Disposition fa} anything not

related to the Environmental Impact Statement, so if

we were able to move ahead for a hearing on these,

- there probably would be no reason to have any Motions
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- for Summary Disposition.

I have to go back to two that you raiséd.
I'm assuming are not ones that Entergy would be
looking to go ahead to oﬁ a hearing prior to the
énvironmental Impact Statement, 25 and 26. Am I
correct?

MR. BESSETTE: - Yes, Your Honor. This is
Paul Bessette.

CHAIRMAN McDADE: So we shouldn’t have an
issue with regard to that. What we’re looking for are
those contentions, we can move ahead to a hearing

expeditiously rather than waiting. -

'MR. TURK: Your Honor, this is Sherwin
Turk. There are a total of seven consolidated or

individual basic contention;. Two of them would be
the submit of new information that Entergy plans to
submit. So that leaves five. And if I can enumerate
them maybe that will help us go forward today
understanding which ones we might be able to address
before the FEIS comes out.

They are New York 5 which is the AMP for
buried pipes and tanks. New York 6 and 7, medium and
low-voltage cables, the AMP. New York_ 8, the
electrical transformers AMP. New York 24, the AMP for

containment structures. And Riverkeeper TC2, the AMP
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for components subject to full-accelerated corrosion.

On all five of those, the staff’s work has

completed the SER, addresses those issues and the

staff would be prepared to go forward on those before
the FEIS issues.

CHAIRMAN McDADE: Okay, and --

MR. TURK: But, I won’'t say that we’'d be
able to get to hearing on them, but if the whole
process of filing testimony and possibly going to
hearing before the FEIS comes out 1is a.good option.
Maybe going to hearing shortly after the FEIS comes‘
out. We have to work ouﬁ the details on the schedule.

CHAIRMAN McDADE: So those -- again, by
the 4th to get the input of all of the other
participants, I don’t want to put you in a box at this
point without goiné back and taking a look at those
coﬁtentions and saying yes, we're ready to go ahead to
a hearing on those contentions before “the
Environmental Impact Statement. I don’t want you to
have to just do that off the top of your head. I do
appreciate, Mr. Turk, your going through those 5, 6,
7., 8 and 24 and then -- what was the last one by
Riverkeeper?

MR. TURK: Technical Contention 2, TC 2.

CHATIRMAN McDADE: Okay, thank you.
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MR. BESSETTE: And Your Honor, this is
Paul Bessette. We agree that those five of the
potential safety issues, some or all of which would go
forward and again, our goal is to figure out a way to
facilitate this hearing so that the parties perhaps
can group their efforts rather than working
simultaneously on 14 issues.

CHAIRMAN McDADE: I understaﬁd.

MR.: BESSE'i‘TE: Thank you.

CHAIRMAN McDADE: And then we would ask
again by the 4th for thevother participants, New York,
Riverkeeper, Clearwater, Connecticut, and Cortlandt to
indicate to us whether or not’they think that is a
viable option and that would then be part of our
schedule.

ADMIN. JUDGE WARDWELL: And then just so
I'm clear, this is Judge Wardwell again, I sometimes
need extra clarity, that "once we receive those
submittals on the 4th, there would be né other
responses in regards to what was written on that, that
we will look them over and if warranted and feel
necessary, then we might either ask for responses or
get everyone on the phone to discuss some of the
intricacies of the various responses we get back.

Is that everyone'’s understanding-?
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MR. TURK: This is Sherwin Turk. Assuming
that the parties air all of their views amongst
themselves before we file, so that there are no
surprises, then i don’'t see why we’d have to file
written responses. But if there’s something that is
unexpected and any individual parties filing them,
somebody might want to respond, I can’t foreclose that
possibility. But hopefully, we'’'ll all  know' each
others’ -- all tﬁe parties will know e;ch others’
positions before we make our filings on May 4th. So
there should not be a need to respond.

CHAIRMAN McDADE: Okay, at this point that
should basically take care of what we have with regard
to scheduling. There are some gquestions with»regafd
to the new or amended contentions filed by New York.
The first question that I would have to the State of
New York, one of the cases cited by the stéff and the
Applicant in response to your motion was the Pilgrim
that was decided by the Coﬁmission on March 26, CLI
10—11./ Specifically, on page 7, note 26 of that
decision, the Commission seems to indicate a view as
to limitations of SAMA contentions indicating there
that because none of -- in that case, because none of
the seven potentially cost-effective SAMAs bear on

adequately managing the effects of aging, none need to
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be implemented as part of the license safety renewal
pursuant to 10 CFR Part 54.

How does that decision affect -~ I realize
this came out after you submitted your motion to have
a new contention. How does this affect the viability
of that new contention, Mr. Sipos?

MR. SIPOS: Yes, Judge. This is John
Sipos. In fact, the State believes that what the
Commissioners wrote in<that decision on March 26th
further supports the State’s contention. And on page
20 of our reply, which we filed a week ago today, we
made notes of that statement in note 26 on page 7 and

o /

what the State notes is material in that guote is in
fact, that the Commissioners went beyond the language
that was in the FEIS that the staff prepared in the
Pilgrim proceéding. And the FEIS issued there had a
phrase and I'm paraphrésing it, but essentially it
said 1f there’s a SAMA that looks at an issue that’s
not covefed by Part 54, there’s no need for further
review,

And the Commission -- the language of the
Commissioﬁ’s order goes further and we believe if
parses it further. It talks about the safety review.

And the operative language 1is "none ' need to

implemented as part of the license renewal safety
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review pursuant to 10 CFR Part 54.“‘ And thét ph£ase
is nowhere in the staff’s FEIS.

Again, this»issue is not squarely raised,
as we understand it in ioning at the filings in the
Pilgrim case, but it is notable théﬁ-the.gpmmiSSioners
themselves added language té that éﬁd thét édditional
phrasé,_ we‘ think - is consistent with what the
Commissidns said in 2001, eafly 2001 in their decision
denying the petition for rulemaking by NEI and we
cited that also in our reply, as did Entergy cited it
as\ well in their answer .to New York’'s proposed
filings.

R
the Commissioners

And the 2001 decision by
makes it pretty clear that the Commissioﬂers decided
that they would retain SAMA review or review of SAMA

candidates. And they seemed to have specifically

rejected the position that the staff and Entergy are

bseeking to -- New York would submit -- recycle here.

And that’'s in the Federal Register, I believe it's 66

Federal Register 10834. This is the February 20, 2001

— &

Commission ruling and we cite this to some“extent on

page 5 of our reply.

We also think New York’s position, as we
understand the Pilgrim position, in response to your

question is completely consistent with the GEIS and
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other statements that we also set forth. I don’t want

to belabor it. If you have any more specific

questions I’'d be happy to answer them, but actually

‘New York feels that the Pilgrim decision supports the

Stéte’s"contentions here.

CHAIRMAN McDADE: éhar{k you. Mr. Turk,
for the staff, as I understand the staff’s“argumeﬁt
limiting the review here to aging management, we Haﬁe
a situation where as part of the original application,
there were not SAMA analysis done. It seems to be
tha; there was a requirement that a SAMA analysis be
done as parﬁ of this application. If the analysis
that you put forward is accurate, how would anyone go

about contesting the adequacy of the SAMA analysis

done on areas other than aging management? Are you

'saying that although it was required to be done ‘as

part of the application there would be no opportunity
to conﬁest it?

MR. TURK: No, Your Honor. The rule is a
little bit different than what yoﬁ‘just stated. | The
rule is'that if severe accident mitigation alternative
analysis was not at the operating license stage, not
for 1icense rehewal, but previously, then.SAMAs have
to bé considered at the license renewal stage.

CHAIRMAN McDADE: and that’s the case
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here, is it not?

MR. TURK: And that’s the case’here. The
Applicant’s Environmental Report has a SAMA analysis.
The staff’s Draft EIS considered that analysis,
disqgssednit.' The staff, during its review, found
some problems with the analysis. They held conference
calls with Entergy. Entergy came back and revised
their analysis. And that 1ed to the submission of the
new contentions by the Stéte[‘

The way in which a party contests the SAMA
is exactly as the State has done, trying to raise
contentions that attack or challenge the adequacy.of
the SAMA analysis that was conducted. What's
significant here is that New York did not identify any
SAMAs which have not already been identified by
Entergy. The state could have, but did not say here’s
another mitigational alternative that you failed to

consider that we think would be cost beneficial in a

favorable way, and therefore, that should be
considered. The State didn’t raise that kind of a
contention.

CHAIRMAN McDADE: But what they have done
is say a number of these SAMAs are inadequate because
they’'re incomplete, that there has been an initial

estimate, but it has not been carried through. So at
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this point in time, there’s insufficient data for the
NRC to give the hard look under NEPA end what they’'re
urging is an additional analysis needs to be done so
that the data will be there for the NRC to take that
hard lock.

MR. TURK: But what they’'re --

CHAIRMAN McDADE: That’s not limited to
just aging management SAMAS?

"MR. TURK: That’s correct, but there are
two different questions that you're combining into
one, Your Honor. I'd 1like to separate them for a
moment. What the State is urging is that there should
be a final determination and that means- essentially
that Entergy shonld go out and perform an engineering
analysis to determine the precise cost of implementing
any particular SAMA, which they have already'
identified as potentially cost beneficial. )

The staff’s position is you’donfcaneed to
reach the final cost assessment because you have
already determined that the SAMA is potentially cost
beneficial. Having identified that, that’'s all we
need to know. We don’t need to know precisely how
much will it actually cost, but the precise

measurement of the cost and benefit.

There’s sufficient information now to know

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10
11
12
13
14
15
16
17
18
19
20

21
22
23
24

25

836
that these are potentially cost beneficial at this

stage.

ADMIN. JUDGE WARDWELL: This 1is Judge

‘Wardwell. Has not Entergy stated that they are

running more detailed cost analyses on many of the
contentions -- on many of these SAMAS?

MR. TURK: All applicants ‘for license
renewal come in with the same sort of position.‘ They
identify the potentially cost beneficial SAMAS.‘ And
later on they determine well;.is this something that
we really want to go forward with? Is this something
that’s worthwhile going forward with on our own?
They’1ll continue to do engineering analyses, but we
don’'t need those in order to identify for NEPA
purposes what are the potentially cost beneficial
actions.

ADMIN. JUDGE WARDWELL: But did they not

only recommend several of the many SAMAs that were and

not all of those that were potentially cost beneficial
as requiring additional analyses?

The point I'm bringing up here is it
wasn’‘’t New York State that’s reqguesting these
additional analyses. It is New York State’s positioﬁ,
as I interpret it, is it not, that ail they’'re saying

is here 'the Applicant says they are doing more
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detailed kohes‘ in accordance with the Applicaht’s
tiered approach of SAMAs as getting more detailed as
the cost beﬁefits come into focus. And they’'re
suggestiﬁg that that’s needed lfor bdth publié
scrutiny, but also by ybu people to undefstand the
degree and the magnitude of the potential/benefits in
coméarison to the costs.

I don’t understand why vyou’‘re not

i

interested in seeing that information before you reach
your decision on the SAMAs.

MR. TURK: Youf'Honor, you raise a good
point, but there’s a very good answer to it. First of
all, there is no legal requirement that én applicant -

N .
implement any SAMA, no matter now beneficial it might
be to iﬁpose it. |

ADMIN. JUDGE WARDWELL: Let}s separate

that qguestion. We’ll get to that gquestion .later.

Let’s stay now on strictly whether or not these costs
are apprqpriate, because that will muddy the waters I
think. We’ll get to that. |

MR. TURK: But it’s an, important
distinction to make because once you set that questibn'
aside, then vyou éay well, what is the requirement?
The requirément is under NEPA, the National

Environmental Policy Act, that we consider what are
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the potential cost benefit -- to SAMAs that are.
potentially cost beneficial and Entergy has now done
that and we have considered in the Draft EIS and we’ll
further discuss it in the Final EIS. But that’'s
what’s required by NEPA.

The reason I raised that first threshold
question as to whether there’s any implementation
requirement, there is none and you come now to the
important point that under ﬁEPA there 1is no
requirement that a SAMA be implemented.

ADMIN., JUDGE WARDWELL: Again, let me just
-— I've got Judge McDhade ready to - -jump:-in. I want to
fix this point before we move on to the other one in
regards to whether or not you need to address any
SAMASs.

Entergy has said I still -- as I interpret

it, or as. I paraphrase it, I still need some

"information in regards to analyzing these cost

benefits, that I’vé not done that SAMA analysis vet.
I still need to fine tune that costing. And they said
that that’s the way they approach SAMAs is by doing it
in a tiered approéch and they’re still within those
tiers to reach that decision in regards to whether or
not the degree to which it is cost beneficial.

It seems to me that you would want to know
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that before you start making any decisions in regards
to whether or not to even suggest implementing them.
It’s not complete yet.

MR. TURK: Your Honor, that is not the
staff’s requirement. We do not require that f%ge

tuning to the point of knowing with some sense of

" certainty what the actual numbers will be. As long as

now understand what are potentially cost beneficial
SAMAs, what they are, and they’ve been identifiéd, the

staff is‘satisfied the Cbmmission_is satisfied.

ADMIN. JUDGE WARDWELL:-: ‘How do you know

that . those SAMAs, that they’'re now saying they are

going to do some more analysis won't, in fact, drive
those benefits -- have the cost benefit ratio be so
high that it‘s just SOIrelatively‘apparent that the
benefits far exceed the costs beyond what is now
currently in the analysis?

MR. O'NEILL: Your Honor, this is Mr.
O’Neill with Entergy.

ADMIN. JUDGE WARDWELL: Can I get to you
in al minute?

MR. O'NEILL: Sure.

ADMIN. JUDGE WARDWELL: Let’'s let. the
staff respond.

MR. O’'NEILL: I'm sorry, Your Honor.
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ADMIN. JUDGE WARDWELL: And then we’ll let
you respond.

How do you know that those additional
analyses won‘'t, in fact, change your opinion of‘those
saMAs if, in fact, the Appligant has taken the
position that they’re not done with these yet?

What I'm saying, not for any other reason,
it’s for the SAMA.

MR; TURK: Your Honor, our understanding
is that the way the analysis has been conducted leads
to bounding analyseé, ‘or at least the Dbounding
considerations of the costs and benefits. So we don"t
believe that any SAMA that’s been identified as
potentially cost beneficial will increase in magnitude
in terms of the benefits versus costs.

But let me also mention that the basis on
which the staff has considered Entergy’s analysis here
is the same basis that we’ve considered more than 50
license renewal applications that the Commission has
approved to date. This is an established method of
analysis and determination of acceptability.

And in terms of what Entergy mgans when

they say they intend to do more analysis, I would turn
to Entergy and ask them to explain that to you.

ADMIN. JUDGE WARDWELL: Now may be an
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appropriate time ﬁo do that.

Mr. O'Neill?

MR. O'NEILL: Yes, thank vyou, Judge
Wardwell.

I would reiterate what Mr. Turk said. We
do view the SAMA implementation cost‘estimates that
were done 1in the application and the revise SAMA
analysis as being bounding or conservative,
conservaﬁive in the sense that they under estimate the
cost of implementing particular SAMAs. For instance,
they don’t take into account the cost of replacement
power during an outage that might be required or
adjustments for inflation. So in our view, we have
completed the necessary cos£ analyses to demonstrate
coﬁpliance with NEPA and Part 51.

ADMIN. JUDGE WARDWELL: So why did you
include any other statements in your application?
It’s irrelevant then 1if, in fact, whatever else you’‘re
doing has no effect on the SAMAs.

MR. O'NEILL: They do to the extent they
would have any effect on the SAMAs, drilling down
further into tﬁe cost estimates could indicate that
the cost of implementation is potentially higher or in
some instances potentially lower. But I agree, as a

legal matter, that statement is not required to be in
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the EIS. There is no legal regquirement that Entergy
must implement any of the SAMAs identified as
potentially coét beneficial.

ADMIN. JUDGE WARDWELL: I'm not talking
about any implementation. I'm talking about coming up
with the cqst benefit ratio, ‘if you will, associated
with this SAMA so people can then evaluate it both for
public scrutiny and for the staff’'s benefit.

If you are satisfied with your cost
numberé which a number of them you were, weren'’'t you?
You didn’'t propose additional analyses for every one
of these SAMAs, did you?

. MR. O'NEILL: No.

ADMIN. JUDGE WARDWELL: So there were only
selected ones that you did and in ﬁresenting'that that
says to me you’ye not done your SAMA analysis.

MR. O'NEILL: Your Honor, again, we do
view the analysis as being complete. I think the cost
analysis that is done to meet Part 51, again, is a
fairly high-level screening conservative analysis and
to a large extent Entergy looked at cost estimates
prepared by other licensees that had been reviewed and
approved by the staff. And in many instances, use
those cost estimates or tweaked ﬁhem slightly, but I

think it was very clear that in a number of cases, a
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particular SAMA would or would not be cost beneficiai.‘
In some cases they did some refined estimates, taking
into account a.nuﬁber’ofifactors that we ciﬁe on paée
29 of our answer. That proceSS'islconsiéﬁent wiﬁh NEI
guidahce in NEI 05-01.

And in terms of whét we ultimately do with
the SAMAs really is a matter of, to some extent;
discretiéh; T thinklthe Applicant or Entergy has a

place engineering change request processes where they

submit potentially beneficial costs, cost beneficial

SAMAs for furthef evalﬁation, say for instancé,.a
gagging device.

ADMIN. JUDGE WARDWELL: Can you point to
us and then I'11 let the staff dQ thé samé thing, any
situation where‘a pafty or éetitionef contested the
fact that the*SAMAsVWeren’t compiete because of these
statements and where a fuling has comeldown‘agreeing
that these addirtional analyses were not required?

MRT O'NEILL: I'm not aware of any

specific cases, although again I point to the prior

lproceeding in which the Commission held that a SAMA

would ultimately be considered under the current
licensing basis proCess:

ADMIN. JUDGE WARDWELL: We’ll talk about
the implementation latein We're Jjust trying ﬁo
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complete the SAMA right now.
Mr. Turk, can you point us to any case law
that would -support .someone contesting this as I
interpret New York Stéte contesting this?

MR. TURK: As I sit here today on' the

" telephone, i-can’t'put'my finger on anything, Your

Honor. I’d have to go back and check.

ADMIN. JUDGE WARDWELL: ' Thank you.

JUDGE _LATHROP: = This is Juage Lathrop. I
believe the staff cited the COmmissidn that they
observed the determination of poﬁential cost benefit
was enough and thatvwas in the McGuireldecision.

MR. TURK: Just one momenﬁ, Your Honor.

(Pause.) \

I think,-Your Honor, you point to a very .
important decision, that is CLI 03-17 decision in
McGuire Catawba. We did cite at pages 25 fo 26 of our .
brief a fairly long quotation in which‘the CommissiQn
indicated -- these are the Commigsion’s wordé that
"our Boards do not sit to parse and fine'tune EISS."
And the& go on to, talk about the need to determine --
to take a hard look at significant environmental
questions. But the point they made in the MéGﬁire
decision is that the sense of having to get to

certainty of the cost benefit is not a requirement
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under NEPA.

CHAIRMAN McDADE: Did New York State have
to get to that degree of level or didn’t they just say
all we want to have them do is what they say they’'re
Qoing to be doing? .

It’s Entergy that brought up the need for
additional analysis, not New York State.

MR. BESSETTE: Your Honor, this is Paul
Bessette. Just to be clear and to emph;size what
Martin O‘'Neill said, we believe our SAMA analyses are
complete for the purposes of our obligations under
NEPA. The processes that are referred to are just an
internal further scoping process that is conducted at
the discretion of Entergy, regardless of how New York
attempts to clarifyvit or characterize. .

We believe our SAMA analyses ére complete
and as provided to the staff and as provided to the
members of the public. We believe we’ve done
sufficient. So to the exteﬂt New York is saying we
have further SAMA steps to do, we believe that’'s an
incorrect characterization.

ADMIN. JUDGE WARDWELL: Okay, thank you.

CHAIRMAN McDADE: As I understand, uﬁder

McGuire, basically what the Commission said is that

the NEPA analysis needed to be in sufficient detail to
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ensure that environmental consequences of the proposed

.project have been fairly evaluated. .

. As I understand New York’s claim is that
begause the analysis was curtailed at a certain point,
that there’s insufficient data at this point to fairly
evaluate the SAMAs.

Mr. Sipos, 1s that New York’s position?
MR. SIPOS: That is correct, Your Honor.
This is John Sipos. Thét is correct, Judge McDade.
And moreerr,\NEI guidance and Coﬁmissioﬁ guidanée

make it clear that it is important to develop the

detail here and Entergy has ih its December 2009 SAMA

re-analysis, made an admission or stipulation that

there is still work to be done on it.

‘CHAIRNmmIMcDADE: Well, the question isn‘t
whether there’§ still work to be done. Is it the
questibn whether or noL there is currently sufficient’
detaii go fairly evaluate the SAMAs? I mean thefe
always couid be more work that can be done on almost
anything. Isn’t that true, Mr. Sipos?

MR.VSIPOS: That is correct.

CHAIRMAN McDADE: Okay, from the
standpoint of Entergy, either Mr. O0O’Neill or Mr.

Bessette, hasn’'t New York raised a genuine issue of

fact as to whether or not there is sufficient detail.
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ﬁere to evaluate the SAMAs appropriately?
MR. BESSETTE: Well, Your Hoﬁor, that
could be said about anything. We believe it’s not a
reasonable disagreement of material fact. No, we
belie&e what we proyided is sufficient and-Fonsistenp
with the Commission‘guidance and particularly what

we’'ve been talking about in McGuire.

—— If New York State wants something further,

~we believe it’s outside of this proceeding. There are

other avenues for them to do that.

CHAIRMAN McDADE: But essentially, and
correct me if I'm misinterpreting what you’re saying,
is that you have completed a SAMA analysis. Did you
concede that there coﬁld be more work that could be
done, but the work that is done to date is sufficient
to fairly evalué;e_;he SAMA and that the mere fact
that New York is able to point to your statement that
you could and intend to do some additional work
doesn’t undercut the argument that you have that there
is sufficient detail currently before us to fairly
evaluate the SAMA. Am I accurately summarizing your
position?.

MR. BESSETTE: Yes, Your Honor. You're
completely accuraﬁe.

CHAIRMAN McDADE: Mr. Sipos, why is that
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position not wvalid?

MR. SIPOS: TIt’'s -- well, it’s not valid,
Jﬁdge, because what they have done here is depaft from
their own guidance, their own NEI guidance and the NRC
guidance. And they havg_curtailed the process. So
they are not able to complete the analysis as to
whether or not the mitigation candidates identified in
New York State 35 are cost effective and that'’'s it.
They have curtailed the inquiry here.

CHATIRMAN McDADE: And they’ve curtailed it
at a point where it’'s insufficient to make a fair
evaluation at this point.

MR. SIPOS: It appears so. That’s how we
read it. That's how we read what they have said,
Judge.

CHAIRMAN McDADE: Now -- and again, I just
want to make sure I’'m correctly stating what New
York‘’s position is. Your position is that although
NEPA is procedural and requires only that there is a
fair 1look taken and that there’'s no specific
implementation requirement under NEPA, that
nevertheless under the Administrative Procedure Act,
the Commission is required to act or is precluded from
acting arbitrarily and capriciously, that the

Commission has the authority to oppose license
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conditions which would include the implementation of

the SAMAs and that although there’s a certain area
where reasonable minds could differ and the Commission
would have discretion as to whether or not to act,

there 1s 'a certain level at which it would be

arbitrary and capricious for the Commission not to

require as a license condition the implementation of
certain SAMAs where the cost benefit analysisviS'such
that it’s necessary to protect the public health.

Is that the gist of.the New York argument
on implementation?

MR. SIPOS: Yes, it is, Judge. We think
it’s quite clear. I mean Indian Point is_facility
that is quite diffgrent from the other.facilities.
Mr. Sherwin Turk séid -- he made referenée to 50
previous matters. Given the population distribution
around Indian Point, New York is -- Indian Point’s
facilities -- it’s ciearly different from the other
ones. And that population distribution aﬁa as we’ve
seen with the weather data, that can‘t have very
significant effects on cost benefit analysis.

And to the extent your quéstion went to

" Contention 36, in Contention 36, the State identified,

I believe, 9 contentions, 9 SAMA candidates that are

cost beneficial, that are cheaper to implement and
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will have a greater public benefit, so the benefit

clearly outweighs the cost and that Your Honor is

éorrect. The State does emphasize the Administrative
Procedure Act with respect to that as well.

And this whole exercise, the Whole'going
to Contention 36, New Yérk’é position is entirely
consiétent with NEI 05—Ol‘and inﬁernal NRC guidance
documents. And as we read the 1996 Statemept of
Considerations that went with the.GEIS and as we read
the Commission’s ruling in Febfuary of 2001 on the NET
petitioh to .change thé regulations under Part 51, but
yés, Youf Honor, I believe, summarized<the‘State’s
position‘on that.

CHAIRMAN McDADE: Mr. Turk, from the NRC’s
standpoint, the  .SAMA anélysis is not just a hollow
exercise. There’'s a purpose behind it. The
Commission; has. the authority‘ to require the
implementatioﬁ of a SAMA as a license condition. It
has that authority, does it not?

MR. TURK: The CommiSSiOn ‘has the
authority- to do anything that it deﬁermines is
nécessary'to'do, necessary and appropriate in order to
prétect the public health . and safety. So a more
specific quéstion though is is there any regulation,
any existing requirement which an applicant for

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15
16
17
18
19
20
21
22
23
24

25

851
license renewal is bound to follow in order to get
license renewal. Is there any implementation reguired
to get license renewal. »The answer is clearly, simply
no.

CHAIRMAN McDADE: Well, New York says that
there is. - It says under the Administrative Procedure
Act, that is a SAMA has been analyzedqvthe date is out
there showing that there is a clear cost benefit
analysis, that the Commission giving a hard look at
that, although given a great deal of discretion in _
whether to Arequire implementation or not,
nevertheless, there could be if thefe were, -a
sufficient cost benefit ratio, a requirement for the
Commission to require the implementation of the SAMA
as a license conditioﬁ>and that the failure to do that
would constitute an arbitrary and capricioﬁédgction.on\
the part of the Commission, that the Commission has a
duty, when apprbpriate, not just the ability to, but
has the du;y, when appropriate, to mandate the.
implementation of a SAMA.

Do you disagree and if so, why?

MR. TURK: ~There is no existing legal
requirement that a SAMA be implemented. That is a

very simple truth. The Administrative Procedure

Act requires that the Agency have a rational basis
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for its decision. There is no --

CHAIRMAN McDADE: What’s the basis for
this decision? P

MR. TURK: For the license renewal
decision.

CHAIRMAN McDADE: Yes.

MR. TURK: There is no requirement that
would be violated that the Commission would be remiss
in not impleméﬁting. Were it to say okay, we now have
-- we now know what the SAMAs are. We now have -a goqd
enough understanding of what the SAMAs, we can go
forWard. There is simply nothing --

CHAIRMAN McDADE: This is Judge McDade
again. If that analysis, and I'm not saying -- I'm
talking hypothetically right now/ notg}gg&@ng at any
of the particular SAMA analyses thaﬁlare currently as
part of the motion, just talking hypothetically;

If there were a situation where there wéé
a clear benefit, a minimal cost, a vefy significant
benefit, and the Commission did not require, went
ahead and issued a license renewal, issuedva license,
without taking that into consideration, without
demanding that the Applicant use that action that for

very small cost could significant reduce risk,

wouldn’t the Commission in order to justify that have
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to demonstrate a rational basis? Wouldn’t the
Commission have to demonstrate that issuing the

license without that condition was not arbitrary and

capricious? Isn’t that a legal hook for New York to

hang ﬁhis contention on?

MR. TURK: Your Hoﬁor,' yvou have to
understand the place’of SAMA. I'm sure Your Honor
does understand it, butllet me make the poiht for the
record. ‘

We have to be clear on what is a SAMA.to
begin with. The SAMA is an asséssmént of mitigation .
alternatives in the event of a severe accident. The
accident, to begin with, is.a very unlikely event.
Typically, we’'ll refer to severé accidents as beyond
the deéign basis. The entire approach: of the
Commission in licensing a nuclear power plant and
Indian Point is licensed, is to say what are the

design basis accidents that must be considered? What

are those accidents that are credible enough, whether

the standard is one in a million per year or whatever

the precise standard is. I believe that is what it
is. But what is the likelihood of an accident
occurring?

If it’s likely enough, to occur, i.e.,
within one to a million change, one in a million
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chance per year, then it has to be designed so that it
won't occur. So what we‘re talking about here are
accidentgs that are unlikely to begin with. And what
we're considgring is all right, you’ré now in the
deSign basis accident space. Are there any thingir
that we can do in order to ameliorate the conseduences
of this very unlikely event? There is no requirement
that a SAMA be implemented.

If ‘g SAMA is identified that 1is
particularly Afavorable from a cost beneficial
standpoint, then the Commission would consider that
nét just for license renewal, but also for the
existing operator license. The Commission might then
decide to impose through a backfit requirement, i.e.,
S0 a requirement imposed after tge license has already
been issued, after the OL was issued, the Commission
might decide this is too important to pass up. We are
going to impose this requirement by ordér.

That is not what we do on license renewal
space. For license rénewal space, we are following
the directive of the Third Circuit Court of Appeal in
Limerick to consider the SAMAs for license renewal
purposes as part of our NEPA evaluation. That is what

we have done and that is sufficient.

In the Draft EIS, the staff identified the
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SAMAs which it believes pertain to license renewal and
We’ve reached determination in the Draft EIS that
enough has been done in order to reach a conclusion
that the Applicant has adequately addressed the SAMA.
Upon finding a flaw in part of tEe inputs that the
Applicant used, the Applicant then came back and sa;d
well here, the re-analysis fixes the problem that was
identified. And when we issﬁed the FEIS we will
address-the sufficiency of the re-analysis.

But for SAMA purposes, for license renewal
purposes, the Applicant has done enough to meet the
Commissions requirements. If the Commission reaches
a decision to issue a renewed license to the Indian
Point reactors, it will belqn the basis that the

reactors are safe, that they meet the Commission’s

safety standards and for environmental purposes, we

‘have considered the potential impact of 1license

renewal. And we will have done that even if certainty
has not been reached on the exact cost benefit
quantification that the Applicant may come up with.
ADMIN. JUDGE‘. WARDWELL: This is Judge
Wardwell. On page 25, I believe, of your response,
you reference the reason .for not implementing any
SAMAs for license renewal was because none of the

SAMAs relate to aging management. Is that the
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entirety of your rational basis for not implementing

. any of the SAMAs?

MR. TURK: For license renewal purposes,
ves.

ADMEN. JUDGE WARDWELL: And what’s your
authority for that? What regulation allows that --
all of the SAMAs for license renewal be categorically
dismissed if they don’'t relate to aging management?

MR. TURK; First of all, it’s not that

they’'re dismissed, they’‘re considered. = So the EIS

- doees consider them.

ADMIN.‘ JUDGE WARDWELL: What about
implemented?

MR. TURK: The basis -- there’s no legal
requirement to require the opposite. There’'s no legal
requirement that they be implemenﬁed.

ADMIN. JUbGE WARDWELL: But isn’t there a
requirement for you to provide a rational basis?

MR. TURK: Yes.

ADMIN. JUDGE WARDWELL: And isn’t this by
only saying that they don’'t relate to aging'management
issues, aren’'t you tying together what you say is a
NEPA type evaluation under our SAMA, that-ts Part 51,
254 safeﬁy issue. This isn‘t a safety issue. 1Isn’t

that correct? That’s what you were talking about.
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MR. TURK: The requirement to consider

SAMAs is an environmental requirement, not a safety

requirement.

ADMIN. JUDGE WARDWELL: . Right, it’s a
mitigation analysis, correct? It’s. not a‘ safety
analysis.

MR. TURK: It's a consideration of the
environmental impacts of license renewal.

ADMIN. JUDGE WARDWELL: So how can you use
the fact that none of them relate to aging management
under a NEPA-type approach to categofically refuse to
implement any of them?

MS. SUTTON: Your Honor, this is Kathryn
Sutton from Entergy. If'I may requeet to answer the
question? |

) ADMIN. JUDGE WARDWELL: I'd like Mr. Turk
to answer first and then we’ll allow you to respond.

MR. TURK: When the Commission reaches a
decision on license renewal, we will look at the
regulations in- 10 CFR Part 34 which lay out specific
safeey standards' and which fequire us to reach a
determination that all environmental considerations --
all environmental impacts have been considered. There
is no requirement.that we do more, that we go on to

say all right, 1f there’s something that has been
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identifiedtas potentially cross beneficial in a SAMA
analysis, it there might becomes a requirement of
license renewal< that tequirement simply does not
exist.

Let me give a comparison and this is
strictly hypothetical. If an EnVironhental Impact
Statement determines that there arevaquatic impacts,

you can ask the same question, well, how could you

possibly go forward to license renewal if some fish

are going to be killed? Of if,bfor instance, if a
plant had a cooling tewer and there was going to be
steam released into the air‘ which could cause
aesthetic or treffic implications in a nearby area.
That;e an environmental impact. This question would
be the same, how could you pessibly have a rational
baeis for 1licensing if iou’re going to Thave
envirenmental impact? Well, that's the wrong

question, because all an Applicant has to do is meet

the safety regulations and provide consideration of

. environmental impacts.

The Commission, in turn,. under the
Administrative Procedure Act has to follow 1its
regulations, because if it did otherwise it would be
irrational. | There’s a rulemaking process the

Commission has adopted regulatiens, both for safety
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and for consideration of environmental impacts. As
long as the Commission follows its safety'regulations
and considers environmental impacts, it is doing what
it is required to do by statute and by Congress.

ADMIN. ‘JUDGE WARDWELL : Where in the
regulations does it allow you to categorically reject
any SAMAs from being implemented based on them not
relating to aging management for license renewal? Is
there one?

MR. TURK: It depends on the trier.

ADMIN. JUDGE WARDWELL: QOkay, and while
you’'re looking that up, I'1l1 go to Ms. Sutton.

] MS. SUTTON: Yes, Your Honor. While Mr.
Turk is looking at that, there is a statutory basis
for that. The scope of your NEPA analysis as defined
by the Nationél'Eﬁéironmental Policy Act is limited to
the scope of a majof federal action. In this case,
that’s license renewal. The scope of license renewal
is clearly defined in Part 54. And it’s limited tb an
analysis of age-related degradatioﬁ. It does not
include a re-analysis of the original design basis of
the plant. Its current licensing basis is protected
as part of that analysis.

ADMIN. JUDGE WARDWELL: Was a SAMA

conducted for that licensing basis?
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MS. SUTTON: The SAMA was conducted in

conjunction with the major federal action which is

license renewal. And for that reason 1if the

particular SAMA 1is not related to age-related

degradation, it falls outside the scope of this

particular licensing proceeding and the scope of the
necessary NEPA analysis.

ADMIN. JUDGE WARDWELL: I gather you would

also agree that then any environmental -impacts

associated with NEPA, any alternative analysis would

' have to be related to aging management then if you

carried the same logic?

MS. SUTTON: No, Your Honor. We're
carrying 1t to the identification of the cost
beneficial SAMA. |

ADMIN. JUDGE WARDWELL: That is a
mitigation analysis. That‘s not a safety analysis.
Is that not correct?

MS. SUTTON: The mitigation is an
environmental analysis, Your Honor.

ADMIN. JUDGE WARDWELL: And tﬁat’s what a
SAMA is.

MS. SUTTON: - It’s conducted under NEPA,
Your Honor.

ADMIN. JUDGE WARDWELL: Thank you.
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MR. TURK: Your-Hoﬁor, I ﬁight be able to
shed a little more light. I hope I don’t confuse
things.

The SAMA is an environmental assessment.
They're looking‘tolsee what are potentially beneficial
mitigating actions that you-might take that are not
ovefly costly to implement.

If one was identified which related to
aging managément, er iﬁsténce, there may be an aging
management program for some sort of a component. And
if the SAMA says well here’s a way you could- improve
the performance of that component from which an AMP is
required, well the staff might then go back and say
well, you know, we are requiring you to have an
adequate AMP and we find thaﬁ without' this
imprévement, the AMP is not adeqﬁate. That would be,
hypothetically, an aging-related determination which
under the safety side you would need to have a
ﬁodification of the AMP in order to reach a finding of
adequacy. But that would be the basis for finding
that é particular SAMA would have to6 be implemented,

but-not because .of=environmental considerations, but

'becaﬁse on the safety side, the AMP is found to be

inadequate.

ADMIN. JUDGE WARDWELL: I wonder if a SAMA
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analysis was conducted and it was determined thaﬁ it
was going to cost él to gain $1 million worth of
environmental benefit, but yet had nothing to do with
aging management activities. You would still
categorically not require a license ’conéétion to
implement that SAMA because it’s not related to aging
management?

MR. TURK: We would not impose that
requireﬁent based on the SAMA itself. We might then
want to go to the regulation to determine if a backfit
should be required.

MS. SUTTON: And Your Honor, I would.agree
with that as well.

MR. BESSETTE: Your Honor, this is Paul
Bessette. Just one point of clarification. We
mentioned the recent Commission decision CLI 10-11.
I wogld refer the Board to pages 37 to 38 of that
decision where we have to realize SAMA analysis is --
the Commission has already generically evaluated the
environmental impacts of severe accidents on all
plants as small.

So the Commission has already determined
that the environmental -- a severe accident itself is
small, so what we’re talking about is alternatives,

mitigation alternatives of an 1issue that the
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Commission has already determined has small
environmental impacts for all blants including Indian
Point.

So that itself to me provides a rational
basis for the decision q£ what we’'re talking about.
The Commission has already decided, generically, that
the environmental impacts of severe accidents are
small.

ADMIN. JUDGE WARDWELL: Mr. Turk, can you
cite us any cases where you‘ve implemented the
potentially cost beneficial SAMA analysis as a license
condition for any license?

MR. TURK: No, Your Honor. I'm not aware

-0f any as I sit here.

ADMIN. JUDGE WARDWELL: And you
referenced, I think, a 'little bit earlier in our
conversation that there are some other mechanisms for
SAMA to be implemented. Is that correct and just
refresh my memofy on what those were?

MR. TURK: Yes, under 10 CFR Part 50, the
backfitting requirements provide a basis for the staff
or the Commissipn to determine that some regulatory
action is necessary to protect -- to provide adequate
protection fbr the public health and safety. Let me

see if I can get you the exact words. I'm looking at
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10 CFR 50.109 which defines backfitting as “"the
modification of, or addition to systems, structures,
or components, or design of a facility where it’'s
based wupon an interpretation of the Commission
regulagions that is either new or different from é
previously applicable staff position." It;s somewhere
where we’ve already determined the regulations are
met, but now we would be adding the requirement on
what we interpret the regulatidnsyto require until
then.

I'm looking to see specificall? how we
would reach that decision.

ADMIN. JUDGE WARDWELL: Do you know if you
required Entergy to perform any more detailed cost
analyses .for any potential cost beneficial SAMAs or
whether all of the analyses that they performed were
done on their own initiative.

MR. TURK: The analyses were done on their
own initiative. The staff separately did a
determination that there nﬁght be "some additional
SAMAs that are appropriate, so we identified those in
the Draft EIS.

We also identified a potential flaw in
their analysis having to do with meteorological data.

Entergy looked at that, but then came back with the
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re-analysis where they identified further SAMAs. And

. I think now we’ve reached a complete universe of

potentially cost beneficial SAMAs as laid out in the

‘table on page 15 of our response to the contentions

which lays out a listing of where the SAMA was found

to ‘be potentially cost beneficial, either in the

'Environmental Report, the Draft EIS or the '‘re-

analysis.

ADMIN. JUDGE WARDWELL: I'm glad you
opened up that because I was just going to ask you a-
question on that table on page 15 of'your_reSponse
because mainly I want to ask some questions of the
State on that, but I want to clarify something that's
thefe first.

On the fourth column, one, two, three,
four, you title that "Found to be Cost Beneficial in
Applicant’s SAMA Re-analysis." And just to make sure
we’'re talking about the same thing, that realiy, to be
precise, should be entitled "Found to be'Poténtiaily
Cost Beneficial." Is that correct?

MR. TURK: Yes.

ADMIN. JUDGE WARDWELL: What 1is the
sibnificance of that potentially cost beneficial?
What does that mean? Why idisn‘t it Jjust cost

beneficial? Why is it potentially cost beneficial?
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The reason I'm getting to this is the
potentiality associated with oh gee, there’'s more
analysis and maybe it will become cost beneficial
later or is it only potentialiy cost beneficial
because it will only be cost beneficial if you
implement it?

MR. TURK: The reason why the word
potentially is important is going back to the guidance
issued by the Nuclear Energy Institute which by the
way the staff has endorsed in their interim staff
guidance . document. The NEI guidance is the -- I
believe it’s titled 05-01, NEI 05-01.

At page 33 of that guidance, they give the
following recommendation to applicants for license
renewal. "This analysis" -- talking about the SAMA
analysis -- "This analysis mey not estimate all of the
benefits or all of the costs of a SAMA. For instance,
it may not consider increases or decreases in
maintenance of operation costs 'following SAMA
implementation. - Also, it may not consider the
possible adverse consequences of procedure changes
such as additional personnel. Since the SAMA analysis
is not a complete engineering project cost benefit
analysis, the SAMAs that are cost beneficial after the

Phase 2 analysis and sensitivity analysis are only
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potentially cost .beneficial.™ And potentially is
writﬁen in bold.

That's the final paragfaph oh-éage 33 of
the NEI.guidénce. Eésentially; the reason why SAMAs
are labeled‘aé poﬁentially cost;benefiéial is because
they are‘assessed pefore a fiﬁal engineering project
¢ost benefit "analysis 1is performed. But the

determination that they’'re potentially cost beneficial

"is following ofVWhat NEI déscribes as the Phase 2

analysis and -- what's the second term? ‘Sensitivity
analysis 1is performed. So it’s labeled potentially
cost beneficial wuntil the final  cost Dbenefit®
engineering analysis is -done. |
| . ADMiN . JUDGE WARDWELL: Thank vyou.
CHAIRMAN McDADE:‘ Let me Jjust very
briefly, I doh}t want to belaborAthisL but in the
Pilgrim decision one of the things somewhere in there
and I don’t have it right on the tip Qf my - tongue
right now as' to where, but it talks about SAMA
analysis and it says the goal is to determine what
safety enhancemeﬁts are cost effective‘to implement.
That, as I understand what the Commission is saying,
is the purpoée‘of the SAMA‘anélysis. N
Onée as part of the NEPA requirement, the

Commission reviews and makes a determination that a
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safety enhancement is cost effective to implement. is
it your position that there is no obligation'on the
part of the Commisgssion to, in fact, require the safety
enhancement to be implemented regardless of how skewed
that cost benefit analysis is? Is that your view, Mr.
Turk?

Again, the idea that .there’s no legal

requirement?

- . - -
e -

MR. TURK: ThatmiﬁsAcorrAect. and I would
then point you to 10 CFR 50.109(a) (3) in which the
regulations provide that "the Commission shall require
the backfitting of é faciizty only when it determines
based on the analysis described in the regulations
that there’s a substantial increase in the overall
protection of the public healthAand safety for the
common defense and security to be defﬂﬁed from the
backfit and that a direct and indirect cost of
implementation for that facility are justified in view

2 .
of this increased.protection."

So for license renewal purposes, there is
no impiementation requirements. The Commission can
consider for backfiﬁting purposes whether a SAMA is so
favorable from a cost beneficial standpoint so as to

require a backfit under the regulation. That

determination of whether a backfit is required can be
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made by the Commission or the staff independently or
to' be made 11'1 respéﬁs_e to a 2206 petitibn filed by the
State or any other entity.

CHAIRMAN McDADE: But here we have a
situation where there had not beén a SAMA analysis at
the time of ' the Toriginal operating liéensé.
Accordingly, it was necessary to do a SAMA analysis as
part of the 1icénse renewal procedure.

MR. TURK: Correct.

CHATRMAN McDADE: But it’s the -p.OSition of
the staff that if that analysis demonstrates that
ce'rtain safety enhancemeﬁts are cost ‘effective to
implement and are -- even if they aré exceegingly cost
effective to implement, that it is not part of the

license renewal. It would not be a condition of the

li¢en8e renewal that that safety enhancement be

implemented. Rather, it need be part of a.separate
backfit procedure under 50.109 (a) (3) 7 _

MR. TURK: That is,correct/;§1£h the
exefnption that if a SAMA pertained to a license
renewal BAMP, some safety réquirement, fof -license
renewal, that 'we might then consider it under our Part
54 requirement for safety.

CHAIRMAN McDADE: Okay, now under that

circumstance, would there be a way for a potential
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intervenor to challenge the Agency’s conclusions in
this regard? In ether words, if there was a situation
where safety enhancement wes shown as part of this
SAMA analysis, as part of the license renewal to be
exceedingly cost effective to i@glement, and the.
Agency did not require it as a condition of the
license renewal, nor did the Agency initiate .the
backfit procedure, would there be a way for a party
and interested government entity, anybody, to
challenge the Agency’s conclusions, claiming that ie
was not rationally based, it was arbitrary and
capricious. And if so, what would that vehicie be,
Mr. Turk? a

MR. TURK: The proper vehicle would be a
petition ender 10 CFR 2.206 to modify, suspend, or
revoke a 1icense. And that would be the operating
license on the grounds that something -- the Applicant
is somehow not in compliance with Agency regulations
or because something, for instance, a backfit should
be required.

CHAIRMAN McDADE: Now why would that be --
assume for the sake of argument we agreed that that
would be a potential avenue for challenge. What would
that be the exclusive avenue for challenge? 1Is there

anything in the regulations that specifically
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precludes a party to this litigation from;saying:that

the graﬂting of thé rehewal without impoesing a
condition where a safety enhancement is identified
blatanﬁly cost.effective would be inappropriate, that
it would be arbipfary and capricious, that it wouldn't
be rationailyvbased?

| MR. TURK: The Commission hasgs adopted a
set of regulations:that govern its deciéiéﬁ as to
whether to issuing a‘license at all. - If-an applicant

meets the Commission’s regulations, they’re entitled

‘to have the license renewed. There is no requirement

:-\Aﬁf el

that a éost beneficial SAMA be implemented in order to
secure the license renewal. And therefore the
challenge is beyond the scope of what the Commission
has required applicants tb do in Qrder to obtain
licehse renewal .

CHAIRMAN McDADE: Mr. Sipos, whatMr Tﬁrk
has just said  is Fhat Within the license renewal
procedure there’s no specific portion of the
regulation that required the implementation of SAMAs.
There’s no specific portioh that.éllows a party to
challenge the _implementation of thé SAMA . He's
indicated that wunder 5109(a)© that there 1is an
alternative avenue. From New Yorkfs standpoiﬁt, why

is he wrong?
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MR. SIPOS: Mr. Turk is wrong, Your Honor,
and so is Entergy for a variety of reasons. First and
foremost, I would cite Your Honors énd the parties to
10 CFR Section 54.33®6. 2and I’'ll just read a portion
of itﬁ

CHAIRMAN McDADE: I'm sorry, excuse me,
could you repeat that? 54 point --

MR. SIPOS: I’'m sorry, Your Honor, I will
repeat it. It’s 10 CFR Section 54.33@ and I believe
we've cited it in our papers, but I think it bears
some qnder’scoring here given what Entergy and NRC
staff are trying to argue. And I'm picking up that
regulation halfway through. It says "these
conditions"” and that’'s a reference back to the
conditions in the previoﬁs sentence. It says "These
conditions may be supplemented or amended, as
necessary, to protect the environment during the term

of the renewed license and will be derived from the

-information contained in the supplement to the

Environmental Report submitted pursuant to 10 CFR Part
51, as analyzed and evaluated in the NRC record of
decision.

The conditions will identify the
obligations of the licensee in the environmental area,

including, as appropriate, requirements for reporting
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and record keepihg' of environmeﬁﬁal data and any
conditions and monitoring Irequirementé for the
protection of the non-aguatic environment."

| ‘There’'s clearly a mechanism.héfe'to bring
in the informatioh from the Environmental Report and
the Environmental ;mpact Statement pertaining to SAMAS
and to review it and if they are cost beneficial as
the ones we have identified in New York Contention 36
are, to implement them.

The staff seemsbtd be really trying to
have a different decision from that whichvwés reached
by the Commissioners in cénnection with the NEI
petition for rulemaking. ‘And it’s -- I have to say
it’s regrettable in the case of Indian Point given the
amount of people that are located nearby;and_when we
have SAMAs that clearly are substantially cost
beneficial. And for them -- for the NRC staff and for
Entergy to say well, that’s outside the scope, that
runs counter to the Commissioner’s decision in the NEI
case and 1it’'s also counter to the Statemenﬁ of
Considerations back in 1996 for license renewal.

And T would just -- we mentioned this and
I hate to belabor points‘that weré.already mentioned,
but if it bears repeating, I guess, and the reference

is on page four of our reply. I mean there is a
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recognition that there could be a situation in which
the SAMA was cost beneficial and that it could be:
implemented. Maybe Indian Point will bg the.oﬁly
facility wﬁere the cost benefithanaIYSis-works.out

that way. But that doesn’t mean it should be

~discarded here. 1It’'s part of license renewal.

License renewal, really'going'back to what
Mé. Sutton said, what is being renewed,is not dnly the
pipes or the cables. It’s the operation of the entire
facility. And the SAMA analysis is a way’ to analyze
through the ndtigation or alternative brancgés of
NEPA,. are there alternatives that should be considered
and if itAis cost beneficial, implement it.

I mean this i1s not an instan¢e where the
mitigatiOn.measures-that the State is highlighting are
not cost beneficial, where the cost outweighs the

benefit. These are clearly -- with 26 -- they’‘re cost

beneficial and very clearly so given the re-analysis

with the weather data and the other adjustments that

were made to the re-analysis.

CHAIRMAN McDADE: But isn’t what Mr. Turk
is saying for the staff is that 54.33 had to do with
the continuation of the CLB and the CLB is outside the
scope bf’ this. proceeding, that 1if there is a

deficiency in the CLB the correct vehicle is through
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the backfit procedures under 50.109 (a)®, not under the
license renewal procedures?

MR. SIPOS: Mr. Turk is wrong. Staff is

wrong. The State acknowledges and it clearly
acknowledges that the Board has ruled -- has made
rulings in this case about the CLB. But this is --

what it seems that staff is trying to do and it is

regrettable in the case of Indian Point where we have

cost beneficial mitigation candidates. They‘re trying
to take them out of license renewai and put them in
another box. But these questions that were asked by
staff in the SAMA analysis, it is part of NEPA. And
it seéms to be that staff is presenting somethihg of
a semantical defense~he;e;

Clearly -- or how could a -- how could the
Commissioners agree to a permit and bypass an
opportunity td mitigate environmental impacts for the
people of the New York metropolitan area?

CHAIRMAN McDADE: Okay, thank vyou.

Mr. Turk, did I accurately summarize your
position?

MR. TURK: Part of our position, Your
Honor. I was not limiting my self only to

environmental impacts where were excessive to CLB

states.
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The point I was making, perhaps if I have
to link it to something I had said earlier is that the
environmental im;acts for radiological purposes of
license renewal have already been determined to be
small. That determination was made in the GEIS, in
the Generic Environmental Impact Statement, so that
even if a SAMA is determined to be found -- is
determined to be favorable from a cost beneficial
standpoint, the .impact is §£i11 small.

MR. SIPOS: Judge, may I? This is John
Sipos. Méy I respond to that point?

CHAIRMAN McDADE: Yes.

MR. SIPOS: I think Mr. Bessette and Mr.
Turk have both made references to the 1996 Generic
Environmental Impact Stétément. But in connection
with severe accidents, that document or the
preparation of that document of there was, I should
say, there was a predecessor document, another NUREG.
I believe iﬁ’s 1150, and that document 1looked at
certain facilities around the country. And most
notably, it did not look at Indian Point. It did not
look at what would be the benefits or what would be
the impacts of a éevere accident at Indian Point.

Indian Point’s surrounding population

dwarfs that of any other plant. Zion, which was
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looked at, I believe, in 1150, and possibly some of
the ones in Penneylvania, they don’t come close to
Indian Point. It’s projected to have 19 million
people -- this is by Entergy’s own accounts -- 19

million people within 50 miles by 2035.

So talking about what the GEIS said about

Indian PQint, excuse me, about severe accidents, 1t
really misses the boat.

‘ MR. BESSETTE: . Your Honor, this is Paul

Bessette. I think Mr. Sipos is trying to exclude IPEC

from the scope of the guidance which is clearly

inaccurate. And my reference was to the Commission’s

decision just two weeks ago in Pilgrim where they say
because the guidance provides a severe accident impact
analysis that envelopes potential impacts of all
exisping plants.

CHAIRMAN McDADE: And I believe they
bolded "all®".

MR. BESSETTE: Yes, Your Honof.

MR. SIPOS: And Your Honors, I would also
submit that this issue has not been iitigated. As the
State of New York is trying to do with going back and
looking at the historical documents, what is the bases
for statements here and there. | And it 1is really

regrettable that the language or the rationale of the
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Commissioners from 2001 and what they also said in the

Statement of Considerations which clearly for the

GEIS, if we want te talk aboqt the GEIS which clearly
envisioned the posgsibility of implémenting some SAMAS
that are cost beneficial,;;t's really fegrettable in
this case that that-is what is what staff and Entergy

wants to do. There’s no basis for it.

CHAIRMAN McDADE: Mr. Turk, let me just

propose one other hypothetical here and just have you
address it,. if you would. And then have Entergy
address it as well.

The sort of scenario is that in this

" particular circumstances of license renewal, where no

previous SAMA analysis has been done. It’s reqguired .

that a SAMA analysis be done. But vyet, it’s the

‘position of the staff that having been done, it’s --

thére’s no ability to make use of the SAMA analysis in
thé context of this license renewal proceeding; that
if the SAMA analysis is not based on aging management,
although it’s required to be done, it’s just sort of
left out there hanging. It’'s not part of the license
renewal. It can’'t be part of the iicense renewal .
There's né legal ability for it to be part of tﬁé
license renewal. |

Is that logical, having required that it
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be done as part of the licensé renewal, doésn’t it

follow that you should be able to go to the logical

extent that if the SAMA analysis identifies a safety
enhancement that’s’éostvéffective that it should be,
that it;need'be, implemented as part. of the license
rénewal, if it is so clear that to do otherwise would
be arbitrafy and;capricious,’that there is a legal
ability to address it?

MR. TURK: Youf Honor, you have not stated

my position. I have not said that SAMAs are not

‘required as part of license renewal.

CHAIRMAN McDADE: I wasn't stating your
position. I was stating a hypothetical and asking you.
to respond to it.

o MR. TURK: Okay: The SAMAs are required

‘to be considered, just like all environmental impacts

are requifed to be considered by NEPA.

CHAIRMAN McDADE: But they’re not limited
to those related to aging management, a full SAMA
analysis needs to be done, including those that are
related to aging management and otherwise, as part of
this license renewal proceeding, correct?

MR. TURK: The SAMA analyses are ?equired

to be performed and considered. But there is no

implementation'requirement that comes with that. If
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thére was aﬁy=implementation, it would be done not
just for 1license renewal, but for the existing
dpefatihg license.

CHAIRMAN McDADE: But then what does the
consideration cOnsist of? You're saying that once
you’'ve considered it, once the Commission has

considered it, the Commission doesn’t have the ability

‘to act on it within the scope of the license renewal.

MR. TURK: The Commission has the ability

to determine what is necessary for adequate protection

of the public health and safety. If they foﬁnd that
. there Was-something that needed to be done to proteét

. public health and safety, they “could impose a

reQﬁirement ~and they would do that through
backfiéting.

The.SAMA anélysis is considered to the
same extent that all environmental impacts are
considered. NEPA requires us to gonsider the impacts
and let me be sbecific for SAMAs, it requires us to
consider the SAMA ahalyses so that when the Commission
makes a decision, it is an informed decision. That is
what NEPA requires. The law is very clear that NEPA

is not an implementation requirement. It is

‘consideration only. It is important for the

Commission to consider the impacts of its potential
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actiqnsvand that the public be informed about the .

impacts. And that’s what NEPA requires us to do.
That’'s what Congress mandated.

Congress did not ‘mandate’ that any

environmental impacts that are found to be great must

be addressed and re-addressed. NEPA does not require

that.

CHAIRMAN McDADE: Mr.‘Turk, bui‘you’re
saying that it needs to be an ihformed decision. But'
what you’re saying is there is no decision for the
Commission to make on these SAMAs in the context of a

license renewal. It needs to make the decision on

license renewal irrespective of a SAMA analysis that

“if it chooses to do anything, it would then, outside

the license renewal, sua sponte, initiate a backfit
and if a party were not satisfied with what the

Commission did, the remedy %s not within this license

'renewalfprocedure, but rather in a 2.206 petition.

And if that's the case, then why-is-this
SAMA analysié requirement part of the lgéense renewal
application?

MR. TURK: First of all, your statement as

the law 1is correct. I agree with the way vyou

summarize the way SAMAs are considered and what the

Commission does with the SAMA analysis that‘iicensing

1
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will stége.

"The reason we consider SAMAs during
license renewal is because the Third Circuit Cpurt of
Appeals in the Limerick decision reached a decision
that found that SAMAs had not -- as I recall -- SAMAs
had not been adequately considered. So the Commission
undertook to make sure that SAMAs are considered as a
license renewal stage.

But they did not undertake to impose any
requirement that SAMAs be implement.

ADMIN. JUDGE WARDWELL: But did Part 54
exclude the implementation of any SAMA if it wasn’'t
related to aging management anywhere in the
regulation?

MR. TURK: No.

ADMIN. JUDGE WARDWELL: Thank you.

MR. TURK: If we consider SAMAs regardless
of whethef they’'re aging related or not. |

ADMIN. JUDGE WARDWELL:' But in your -- I
guess I set the dquestion wrong. I'was'WOnaéring
whether Part 54 excluded staff from recommending and
implementation of a SAMA if it wasn’t related to aging
management, because I believe that was the basis that
you used for not implementing any of these based on

the filings that we received here at Indian Point.
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MR. TURK: As I wunderstand 1it, the
regulation is siléqt in terms Qf"reQuiring‘ the
implementation of SAMA.

CHATRMAN McDADE : Beﬁére we move on;‘Mr.
Bessette, Mrf_'d’Neill, Ms. Sutton, do you have
anything further on this poiht?'

K-MR. O'NEILL: Your Honor, this is Mr.
O0’Neill. I would just emphasize that it’s .our view
that NEPA really confers no independént authority on
the Commission or the NRC to require implementation of
SAMA . T think that stems from the Methow Valley
decisibn where the Court stood quote, "unguote NEPA
imposed no substantive requirement that ﬁdtigation
meaéures actually be ﬁéken.

And I think the reéson the Commission
decided to impose this requirement is is at the time
that they implemented PartslSl in 1996, they were able
to make a generic determination regarding the impacts
of severe accidents, but they weren’t at the time able
to make a determination regarding possible mitigation
measures.

And in view of the Limerick decision, I
think the Commission-felt compelled or obligatioﬁ to
impose this regquirement. Aﬁa again, I would stress

that it focuses on an analysis of possible mitigation
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measures, reasonably thorough'A discussion\ of
potentially cost beﬁeficial SAMAS.

And again, I would direct the-  Board,

respectfully, to pages 26 to 27 of our answer, where

the Commission said the NRC believes that it should

" continue to consider SAMAs for individual applications

to meet its responsibilities under NEPA.

And as NEPA requires the NRC to analyze

the environmental impacts of. its actions and in so

LT sy

. doing dimplicitly requires “agencies. to consider

measures to mitigate those impacts -when.jpréparing‘
impact statements.

NRC’s obligatipn to consider mitigation
exists whether or not mitigation ultimately is found

to be cost beneficial and whether or not mitigation

ultimately will be implemented by the licensee.

So I think in a nutshell, that’‘s our
position. I think ‘itfs consistent with fhe NRC
staff’s. |

CHAIRMAN McDADE: Okay, thank yoﬁ.

Mr. Sipbs, anything further frOm‘ﬁew York
on this point?

MR. SIPOS: Yes,. Judge. Just going back
to the Statement of Considerations, Federal Register

61 Federal Register 28481, clearly the discussion in
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there about implementation would envision, would
foresee the possibility that certain -SAMAs, albeit
cost beneficial ones, could be implemented.

"And while there’s been discussion about
Methow Valley and NEPA as not mandating the
implementation of anything specific, clearly NEPA does
not constrain that. And if‘I.could address a question
from Judge Lathrop about McGuire, there is a line is
ﬁcGuire, Judge Lathrop, I believe it’s at page 10.

I‘1l1 have to double check that page number, but it is

-- "While NEPA does not require agencies to select

-particular options, it is intended to ‘foster both

informed decision making and informed public
participation, and thus to ensure that the Agency does
not act upon any complete information, only to regret
its decision after it is too late to correct."

And there 1is also some discussion, I
believe, about a 2.206 petiﬁion process. And that’'s
not where this proceeding is. First of all, a 2.206
petition  process has a very limited publié
participation and evén,more limited right of review as
the Second Circuit'’'s Riverkeeper case would bear out
from a few years back.

So really this is the venue, Judge McDade.

Perhaps getting back to your question or one of your
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questions, this is the appropriate venue. The
Commission in the Statement of Considerations back in
‘96 anticipated the possibility of mitigation. The
Commission rejected the Part 54 categorical excluéion
argument in 2001.A;And it WOuld be irrational under a
NEPA alternétives analyéis to completely dismiss and
terminate ~a review of severe accident mitigation
alternatives simply becausé they went to systems --
simply because they did not go to systems structures
and components that are outside the scope of Part 54,
That'’'s where the rationality comes in. That’s where
the alternatives analysis comes in under NEPA.

CHAIRMAN McDADE: Thank you. Mr. Sipos,
if I might refer you to page 15 of the staff’s
response that table --

MR. SIPOS: Yes, Judge. I have that in
front of me.

CHAIRMAN McDADE: Under column 5 and 6,
they 1list the various SAMAs that relate to your
Contention 35 and 36. Do you have any disagreement
with the information provided on that table?

MR. SIPOS: Judge, I know we had some
quéstions about this table when we were preparing our
rebly. We alluded to that in our reply.

Right now, I guess I would like to double
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check if there’s a Speciﬁied‘one you had a guestion
about. |

CHAIRMAN’MeDADE: ‘Under column 1, 2,.3, 4,
5 —- entitled "New Yofk Contention 35" they pﬁt a yes
;for the additional SAMAs that allegedly you say need
further analysis. There are nine of them. |

MR. SIPOS: Yes, I think eine is the total
we had identified in Contention 35. Yes; Your Honor .

CHAIRMAN-MCDAﬁE: “Are those the nine that
you identified in.35? T

MR. SIPOS: I believe they are; 9, 21, 22,

.53, 62, 7, 18, 19, and 53,

CHATIRMAN MCDADE: Your contention says
that these —%-yoﬁ know with the re—ahalysis showed a
higher advantageous cqst benefit ratio.

MR. SIEQS:~ Yes, for jS, they had not --
they were not cestibeneficial‘in Entergy’s’ initial
Environmental Report. They were actually, it’s the
opposite -- they were -- the costs were higher than
the benefits I believe.

CHAIRMAN McDADE: Correct. And I believe
that was for those and but g}dn’t the staff identify
three of those that beinngP 09, IP 53, IP 253, I'm
sSorry. IP 209, TP 253, and IP 353, as being cost

beneficial in their SEI -- Draft SEIS. Is that not
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correct?

MR. SIPOS: I would wish to double check
that, but that’s what this chart does.

- CHATRMAN McDADE: So for the sake of
argument, theg let’s assume this chart is correct and
if it’s isn’'t, then fine. What we say now is not
correct. But assuming this is correct, why are not
yvour allegations in regards to IP 209, IP 253, and IP
353 unﬁiﬁely because couldn’'t you have raised this
when the DEIS came out and not the re-analysis?

MR. SIPOS: Well, Judge, when the
re—analysis came out, we were able to see the
differences between the cost and the benefit. And we
initially focused on 21, 22, 62, 718, and 19, and then
we élso realized that 953 and 53 again were of a
similar class. In that initially, by initially, I
mean Entergy, from Entergy’s filings, they were found
to be too expensive. And then the re—analeis wﬁich
we were focusing on showed them to be beneficial.

So we were able to compare the numbers and
see that. Very clearly, at that time, you know,
starting in December of 2009.

CHAIRMAN McDADE: Again, why couldn’t you
have raised that as part of‘the DEIS, for those three

contentions, three SAMAs, I'm sorry.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

889

MR. SIPOS: Three SAMAs, yes, Your Honor.

I think we were -- —

MR. ROISMAN: This ié Tony. I’'m sorry to
interrupt, but since this is an easy answer. I
woﬁdered if I could give it to you.

MR. SIPOS: Judge, would that Dbe
acceptable? Mr. Roisman is out of the office from
where I am.

CHAIRMAN McDADE: Go ahead.

MR. ROISMAN: Judge Wérdwell, the three

that the staff identified for only cost effective in
the uncertainty analysis, not in the baseline
analysis, so they were in a different category, and
like the other =six, there was still more cost
effective analysis to be done as to them.
\ We didn’'t feel and we madé this point in
Contention 36 that if a SAMA were only cost effective
when you did the uncertainty analysis, but not cost
effective in the baseline analysis, there was muéh
chance that one could establish that there was a
substantial edge and that that should be an
implemented SAMA.

So that’s the difference between fhose
three, and what we found when the 2009 re-analysis was

done.
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ADMIN. JUDGE WARDWELL: Thank you. Any
response to those line of questionings from staff?

MR. TURK: Yes, very briefly, Your Honor.
First, in response to Mr. Roisman, he’s partiaily
correct. Of the three that staff identified in the
SEIS, in the.SEIS as being cost beneficial, two of
them were part of the uncertainty analysis. Those are
the IC 221, IC 222. The third one, I belieye the
staff identified as IC 353, was identified as bogh the
base case and the wuncertainty analysis by the
Applicants as potentially cost beneficial.

But I think that’s a minor point. I
wanted to make one other point about the table. The
data that are represented in the table are drawn from
the footnotes that appear at page 14 andnif'you’ll
note on that page, 32, it gives you a citation to
where in the Environmental Report the Applicant has
identified potentially cost beneficial SAMAs of 33
identified as the Draft FEIS locétion, the source for
the table, the data on those. And for 035, the re-
analysis sources.

So if anyone wants to re-examine the

source for those data that appear in the table, that’s

where they are.

ADMIN. JUDGE WARDWELL: Thank you.
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Entergy, any responsé‘to that line.of quesfidning_in‘
regards to column 5 6f’téble 157

MR. O'NEILL: Yes, Judge Wardwell, thié is

Mr. O'Neill. i would just emphasize ,thatv those

particular SAMAs you identified, IP 29, IP 253, and IP

353, were actually identified as potentially cost

beneficial as early as February 2008. And Entergy’s
response to a staff RAI. And in that RAI response, we
detailed this in our answer, I believe on pages 8 to

9, Entergy provided additional analysis case in which

the impact to lost tourism and business was analyzed

-as a baseline analysis and multiplied to account for

uncertainties. So they were first identified as
potentially cost beneficial. In February 2008, and of

course, that was ultimately reflected in the staff’s

' DSEIS.

.ADMIN,. JUDGE WARbWELL: Ti’lank you, Mr.
O'Neill.

Mr; Sipos, back to the table, column 6,
degling with New York Contention 36. Unfortunately,
this table identifies 9 SAMAsialso, but a different 9.
So we wdn't be able to use the numbers, depending on
which ones we're talking‘about.

But as I understand this table now and you

‘can correct me if I’'m wrong, these were the
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contentions that you felt where the re-analysis became
so cost beneficial that they warrant them to be
implemented as a license condition. Is that correct?

MR. SIPOS: Yes, Judge Wardwell, the SAMA
candidates, not the contentions, but the: SAMA
candidates --

ADMIN. JUDGE WARDWELL: Every time I say
a C word, just assume I mean something.different, the
contentione, because I probably call it a contention.

MR. SIPOS: The nine SAMA candidates that
we. -- that the State of .New York specifically
identified in Contention 36, became quite -- became
substantially most’cest effective.

ADMIN. JUDGE WARDWELL: What criteria did
you use to, you know, kick you over? Wae there a
threshold, ratio or something that says oh, now it’'s
way too cost effective to be ignored?

MR. SIPOS: I do not believe there was a
specific mathematical ratio that we used and we may
have not necessarily captured all of the candidates in
Contention 36 that had an increase to cost, had an
increase ‘ih their effectiveness that made them
substantially more cost beneficial.

ADMIN. JUDGE WARDWELL: But if vyour

recollection that the number was a lot thore
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advantageous with the re-analysis ‘than it was with the
finding that the SEIS made in the draft?

MR. SIPOS: Yes, I believe so, Your Honor.

ADMIN.4 JUDGE WARDWELL: Mr. Turk, would
yvou like to respond to thét;question?

MR. TURK: I'm sorry, Your Honor, which
question.

ADMIN. JUDGE WARDWELL: Any of the line of
questioning dealing with New York State 36 and the
responses that New York State provided.

- MR. TURK: The only thing I would note,
Your Honor, is that I'm not aware that New York did
any analysis to reach a podsition on potential cost
beneficial SAMAs. I believe they werevjust looking at
what the Applicant did and then just flagged the
Applicant’s SAMAs of either being appropriate for
column 5 or column 6.

ADMIN. JUDGE WARDWELL: If that’s true, my
question was towards them was what did they use that
allowed them to flag certain énes as being candidates
for support of New York State 367

vMR. SIPOS: And my answer is I really have
no idea, Your Honor. We did not see any quantitative
challenge in the contentions. There 1s absolutely

nothing in what the State filed that would say that
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there is some defect in the Applicant’s analysisbthat-

some quantitative factor should be give more weight or

that some factor was excluded. There’'s no challenge

at all to the analysis at all. It’'s éimply a legal
conclusiqg. What should the Applicént do now that
it’'s done these‘anélyses?‘h And that goes to both
Contentions 35 and 36.

ADMIN. JUDGEIWARDWELL? I understaﬁd that.
My line of questioning was. to determine what rationale
they used..for indicating' that ﬁhe change' in the

results of the analysis warranted these potential

SAMAs to be part of 36. And that’s what I was trying

to see if I could get better understanding of.

MR. TURK: Your Honor, we could find no

rational basis in the contention. |
" ADMIN. JUDGE WARDWELL: I'm Sorry,.I
interrupted you. Go ahead.

MR. TURK: I'm sorry. I said we could
find no rational basis of the contentions thét could
explain that.

ADM&N. JUDGE =~ WARDWELL: Thank . you.
Entergy. Do you have any reéponse?

MR. BESSETTE: Your Honor, this is Paul
Bessette. We’'re not aware of any criteria or

1

rationale they used. Similar to Mr. Turk, we believe
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the arguments are more legal and generic that should
have been made two years ago, and that’s just saying
well, now it’'s réally big. It’s just not a real
sufficient basis for a‘contention.

ADMIN. JUDGE WARDWELL: Mr. Turk, doesn’t
the relative benefit play into any decision.You might
reach? Let’s say, for instance, there was a SAMA that
had -- that dealt with -- 1e£’s say we had two SAMAs
that dealt with'aging management at a hypothetical
site and that one was just marginally cost beneficial,
but the other one was had an obvious several orders or
mégnitude benefit associated with it compared to the
cost. Does not that weigh into which ones you might
or might not implement as a license condition?

MR. TURK: Hypothetically, if a contention
addressed an aging related SAMA and of course, we
don’'t have one like that here, but. hypothetically,
once the staff considered that SAMA, they would have
to determine that there was a substantial benefit. I
forget the exact words'of the regulation. But they
would then go to see whether or not they could reach
their adequacy determination under Part 54. Adequacy
of the AMP.

If you could hold just one second, Your

Honor.
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(Pause.)
The criteria that I was thinking of was
the use of the word substantial, the backfit criteria
under 50.109. But if a SAMA related to an aging-

related element of license renewal, if it was only

marginally cost beneficial, then I would think it

would change our adequacy determination under Part 54.
But if there was something that was significantly cost
beneficial from a favorable standppint, we would then
examine whether or not the AMP was adequate under Part
54, because that might affect a determination whether
the AMP was itself adequate. And thaﬁ’s how we would
consider it.

ADMIN. .JUDGE WARDWELL: Thank you.

MR. SIPOS: Judge Wardwell, this is John
Sipos, again. We did try to depict some of these
comparisons in a chart that accompanied the Contention
36. And I believe it’s at page 49 and 48 of the March
1. submission. |

Because they’'re charts, we actually lost,
I think, the page numbers on tﬁe bottom, but it
follows on page 47.

ADMIN. JUDGE WARDWELL: . But as I look at
that, that’'s merely a qhart of the figures for the

various nine SAMAs, but doesn‘t really say how you

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., NW.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

897
ended up selecting only those nine for that particular
chart or what criteria you used, to say ooh, this too
big a job or too smail a job, etcetera.

MR. SIPQS: As.I said before, we may not
have‘been -- covered the entire uni&erse here; bgt we

did try to provide this comparison to show the

differences.

I think it was staff, but Entergy
criticized New York for not including one or more --
there I go -- one or more SAMA candidates, I believe,

within the contention. And State is not aware of any

NRC proceeding or decision -that says because you

missed one SAMA in your contention, you can’t go
forward with a contention regarding other SAMAs.

ADMIN. JUDGE WARDWELL: Thank you.

MR. O’NEILﬁ: YouryHonor, this is Mr;
O'Neill.

Mr. Sipos is reféfring to pages 231and]24
of our answer wheré we point out the exémple that
dedicated gagging'vdivide for steam generated tube
rupture eyents where Entergy ‘identified these
particular SAMAs. They actually are numbered SAMASs,
but they're identified.as'potentially cost beneficial

in a May 2008 RAI response. They were discussed in

the DSEIS and in that case the estimated benefits were
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in order of $1 million. to $3.5 million and the
implementation cost Qas about $50,000. So again, a
very significant difference there.

And that one was not one. that was
highlighted by New York.

CHAIRMAN McDADE: Thank you, Mr. O'Neill.

Okay, I'm going to put the mute button on for a

second and we will berback with you in just a couple

of moments.

(Whereupon, the above-entitled matter went

off the record at 3:28 p.m. and resumed at 3:29 p.m.)

CHAIRMAN McDADE: This is Judge McDade,
back on the 1line. We don’t have any further
gquestions. Before we terﬁ;nate this status
conference, we just sort Qf'go through from the NRC
staff standpoint, i1is there anything further that you
believe we should discuss at this status conferéncé
before we recess?

MR. TURK: I don’t believe so, Yoﬁr Honor.

CHAIRMAN McDADE: \From the standpoint of‘
Entergy?

MR. BESSETTE: No, Your Honor. We have
nothing further.

CHAIRMAN McDADE: New York?

MR. GSIPOS: Yes, Judge. This is John
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Sipos. Just following up on a response or colloquy £
was having with Judge Wardwell, I would alsb note ﬁhat
in £he accémpanying statement of David Cannon, there
were also séme charts that compared the_differences“in
various barts of the -- or various results of the SAMA
analysis between thé 2007 and the 2009 SAMA analysis
that the Applicant proviaed. And I believe the issue
about the uncertainty of -= the difference between .

baseline and -- Dbaseline -- prevéntatiVe with
uncertainty, we also covered in paragraph 24 at leaéé.
And.may.have done so elsewhere, our Contention No. 36.
That s t for the State of New York.

CHAIRMAN MCDADE - Thank vyou. “From
Riverkeebef? |

MS. BRANCATO: Hi, this 1is Brenda
Brancato. I was’juSt,Wondéring in light of theireCent
decision by the New  York Sﬁate ~of Environmental

Conversation to deny 401 water quality specification

which . is necessary in order for 18.2 continuing

operating for license units 2 and 3B, renewed. I was

just wondering i1f - the Board - or the NRC staff could
speak to the impact 0£ that decision, if any, én the
ongoing proceedings that we are all in the midst of?

CHAIRMAN’McDAbEi The answer is the Board

can’t. Whether or not the NRC sﬁaff -- you can give
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the NRC staff a call and speak with them.

MS. BRANCATO: Okay . Nothing besides
that, Your Honor. Thank you.

CHAIRMAN McDADE: From Clearwater?

MS. GREENE: We're fineﬂyith completing
the call.

CHAIRMAN McDADE: .QOkay, Connecticut.

- MR. SNOOK: Connecticut is also ready ;o
cémplete the call.

CHAIRMAN McDADE: Connecticut sounded like
it’s more than ready-

(Laughter.)

CHAIRMAN McDADE: Town of Cortlandt?

) MS. STEINBERG: Town of Cortlandt has.
nothing further, Your Honor.

SPEC. AGENT HANNAN : Okay, did
Westchester, Buchanan, or the New York City Economic
bgvelopment Corporation come on the line during the
course of the proceeding?

(No response.)

Apparently not. We will terminate‘the
status conference and we will expect to hear from you
all by May 4th. Thank you.

(Whereupon, . at 3:32 p.m., the

teleconference was concluded.)
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