UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION
In the Matter of Docket No. 63-001-HLW
U.S. DEPARTMENT OF ENERGY ASLBP No. 09-892-HLW-CABO04
(High-Level Waste Repository) April 22,2010

ANSWER OF CLARK COUNTY, NEVADA
IN SUPPORT OF THE DEPARTMENT OF ENERGY’S
PETITION FOR INTERLOCUTORY REVIEW

On April 12, 2010, the Department Of Energy (“DOE”) submitted a Petition for
Interlocutory Review of the Memorandum and Order (Suspending Briefing and Consideration of
Withdrawal Motion), issued by Construction Authorization Board 04 (“CABO04) on April 6,
2010 (the “M&O”). On April 14, 2010, the State of Nevada (“Nevada”) submitted an answer in
support of the DOE’s petition. Clark County, Nevada (“Clark County”) joins with the DOE and
Nevada and submits this answer in support of the DOE’s petition.

Clark County will not repeat the established principles of administrative law that the
M&O contravenes, nor the reasons already articulated by the DOE and Nevada as to why it is
virtually axiomatic that the various motions pending before CAB04 should first be decided by
CABO04, and perhaps then reviewed by the Commission, before being ripe for judicial review.
Clark County briefly highlights the patently unfair and burdensome effects that the M&O places
upon the parties to this proceeding.

While CAB04’s Order was apparently intended to promote judicial efficiency,' its

abdication of CABO04’s duties and responsibilities in this proceeding will cause substantial

' See M&O, at 3.



hardship and unfairness to Clark County and the other parties in this proceeding that are not also
parties to the appellate court proceedings.” Indeed, the Order encourages the parties to this
proceeding to “seek expedited resolution of their claims in that Court” (meaning the United
States Court of Appeals for the District of Columbia Circuit),” despite the fact that only Nevada
and the DOE are parties to both the instant licensing proceeding that the appellate court
proceedings.*

The M&O allows this proceeding to be taken over by plaintiffs in the appellate
proceedings who are non-parties to the instant proceeding. Thus, the M&O effectively elevates
the desire of non-parties to be heard over the rights and desires of admitted parties, including
Clark County. Rather than fulfill its obligations to proceed with the matters before it in this
docket, unless and until duly constrained by a valid order of this Commission or of the Court of
Appeals, CAB04 has effectively left parties to this proceeding with no voice in deference to the
plaintiffs in the appellate proceedings.’

Neither Clark County nor any other party to this proceeding should be forced to intervene
in litigation outside of this proceeding in order to be heard on matters properly addressed and
currently pending in this proceeding. Among other consequences, such a requirement strains

Clark County’s financial resources to the extent that the funds appropriated to it pursuant to the

? Currently pending before the Court of Appeals are four cases challenging the ability of the DOE to file its motion
to withdraw and the ability of the Commission to consider that motion. Three of those cases have been
consolidated: In re Aiken County, No. 10-1050 (D.C. Cir. filed Feb. 19, 2010); State of South Carolina v. U.S. Dept.
of Energy, (D.C. Cir., docketed Mar. 26, 2010) (filed in the 4™ Cir. on Feb. 26, 2010 and transferred to the D.C. Cir.
on Mar. 25, 2010); and Ferguson v. U.S. Dept. of Energy, (D.C. Cir. filed Feb. 25, 2010). The fourth case has not
yet been consolidated. See Washington v. U.S. Dept. of Energy, (D.C. Cir. filed Apr. 13, 2010).

3 See M&O, at 3.

* The DOE is a named defendant in the appellate court proceedings while Nevada recently became an intervening
party. See e.g., Order in re Aiken County, No. 10-1050 (D.C. Cir. filed Apr. 9, 2010) (identifying that Nevada is an
intervening party to the consolidated proceeding).

> Of course, the plaintiffs have not been denied party status either. The oddity is that their respective motions to
intervene are among the pending motions that CAB04 has determined to not act upon while awaiting court action by
the Court of Appeals.



Nuclear Waste Policy Act and subsequent Congressional appropriations language for
participation in this licensing proceeding cannot be used to participate in other court proceedings.
Principles of judicial economy and fundamental fairness require that this proceeding not be held
hostage to litigation initiated by petitioners who failed to intervene timely in this proceeding, and
indeed have not been admitted as parties to this proceeding, and instead continue with due
consideration of the DOE’s motion to withdraw and the other pending motions in this
proceeding.

For these reasons, and the reasons set forth in the DOE’s petition and Nevada’s answer,
Clark County respectfully requests that the Commission accept the M&O for interlocutory
review and promptly reverse it.
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