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1 P-R-O-C-E-E-D-I-N-G-S

2 9:06 a.m.

3 CHAIR GIBSON: Thank you, please be

4 seated.

5 I apologize for the delay. We had a

6 little miscommunication, but I think we're all set

7 now.

8 A few housekeeping matters before we

9 proceed. I would like first to introduce the members

10 of the panel: Judge Gary Arnold to my right; Judge

11 Randy Charbeneau to my left; and I am Michael Gibson.

12 Next, I would like to have introductions

13 of counsel.

14 MR. EYE: May it please the panel, Robert

15 Eye for the Intervenors. And also at counsel table is

16 Elizabeth Brown.

17 CHAIR GIBSON: Thank you.

18 MR. FRANTZ: For the Applicant, I am Steve

19 Frantz from the firm of Morgan Lewis. To my left is

20 Stephen Burdick and to my right is John Matthews.

21 CHAIR GIBSON: Thank you.

22 MR. SPENCER: I'm Michael Spencer, and

23 with me is Jessica Bielecki, and we're arguing on

24 behalf of the NRC staff.

25 CHAIR GIBSON: Thank you. I need to make
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1 a couple of introductory comments about why we're here

2 and what we hope to accomplish today and then we will

3 proceed to oral argument.

4 We are here today because South Texas

5 Nuclear Project has applied to the Nuclear Regulatory

6 Commission for a combined operating license to build

7 and operate two additional nuclear reactors, so called

8 Units 3 and 4, near the current location of its Units

9 1 and 2. Several individuals, as well as several

10 groups, have challenged the proposed issuance of this

11 combined operating license that South Texas has

12 applied for.

13 Previously, this Board has heard oral

14 argument here in June of 2009, as well as in November

15 of 2009 in Rockville, Maryland, regarding contentions

16 that the Intervenors have asserted. And this Board

17 has also issued orders denying. some of those

18 contentions and admitting others.

19 The reason we are here today is because of

20 amendments that have been made to South Texas' license

21 application. On the one hand, the Applicant argues

22 that its amendments moot some of the contentions that

23 this Board has previously admitted, and so has moved

24 to dismiss those contentions.

25 On the other hand,, the Intervenors not
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1 only dispute the amendments, whether the amendments

2 moot their contentions, but also assert that the

3 amendments give rise to several new contentions.

4 During argument today, the parties will address these

5 matters.

6 When counsel speak, the court reporter

7 would be most assisted if you could identify yourself

8 and who you represent, although it's pretty obvious.

9 It still would help if you could do that.

10 Secondly, as we discussed in our last

11 telephone conference last month, to the extent that

12 there is anything in the Draft EIS, Draft

13 Environmental Impact Statement that has just been

14 issued, that has a bearing on whatever you're going to

15 be talking about, we do not expect you to discuss that

16 at length, but it would assist the Board greatly if

17. you could at least highlight that for us in the course

18 of your discussion.

19 Finally, for purposes of the audience here

20 today, I want you to understand that we have a very

21 full plate today and a very clear mission that we need

22 to be focused on the specific contentions that have

23 been raised and only counsel will be speaking today.

24 If any of you came to make a statement today, I'm

25 sorry that you won't be able to make it. There will
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1 be other opportunities for you to make a statement,

2 either for or against this plant in other hearings

3 that will be going on. But today, only counsel for

4 the parties will be allowed to speak. So I want to be

5 sure and make that clear in case you came hoping to

6 make a statement and you would be sorely disappointed

7 by the end of the day if you did not have a chance.

8 I wanted to let you know that.

9 Before we proceed, is there anything

10 further, Judge Arnold or Judge Charbeneau that you

11 wish to say? Okay.

12 As we address the issue of contention

13 admissibility today, we are going to continue with the

14 approach that we utilize here, last June, and in

15 Rockville in November. We have a number of questions

16 we need to have answered in order to determine whether

17 these contentions are admissible and so rather than

18 allotting you a specific amount of time to speak, to

19 reply, and to rebut, we just want our questions

20 answered. So we will be asking questions directly, I

21 suspect, and I think you found this previously to be

22 the case, that you all will get an ample opportunity

23 to talk and to-say whatever you have to say. And if

24 there is time at the end of the day, we will try to

25 allow you a short, and I underline short, closing
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1 argument about any matters that we were not able to

2 cover during the course of oral argument.

3 Do we all understand the ground rules?

4 Okay. Thank you.

5 We would like to start with the Motion to

6 Dismiss Contention 16.

7 Now the Applicant has moved to dismiss

8 Contention 16 claiming that it is moot. And this

9 motion is based on the Applicant's September 28, 2009

10 response to the NRC staff's request for additional

11 information. Is that correct?

12 MR. FRANTZ: That's correct.

13 CHAIR GIBSON: Okay. Now the information

14 that the South Texas believes makes Contention 16 moot

15 I want to make sure this is it. The statement I found

16 was that STP will not require groundwater withdrawal

17 above the currently permitted level which is

18 approximately 3,000 acre feet per year. And so STP

19 will not seek an increase in its groundwater

20 withdrawal permit. Is that correct?

21 MR. FRANTZ: That's correct.

22 CHAIR GIBSON: Now when you made this

23 assessment, did you go back to the original operating

24 water balance calculation that was in your

25 application?
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1 MR. FRANTZ: We did a water balance

2 calculation and sharpened our pencils and determined

3 that we would not need any additional water beyond our

4 existing permit limits.

5 CHAIR GIBSON: Okay. And once you did

6 that, then you made a new site groundwater use

7 calculation, is that correct?

8 MR. FRANTZ: Yes.

9 CHAIR GIBSON: Now the legal basis on

10 which you maintain that this contention is no longer

11 admissible is the 1983 Duke Energy decision. Is that

12 correct?

13 MR. FRANTZ: Yes, and also, I might add

14 that the Board in this proceeding has applied that

15 very principle with respect to Contention 2. And we

16 believe the Board's ruling is equally applicable here

17 to Contention 16.

18 CHAIR GIBSON: And that discussion of the

19 Duke Energy case is in footnotes 14 and 15 of your

20 motion. Is that correct?

21 MR. FRANTZ: I believe so, yes.

22 CHAIR GIBSON: Okay. Now that decision

23 holds that once new information supersedes old

24 information that form the basis for an admitted

25 contention of omission, the new information renders
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1 the contention moot. Is that your assessment of that

2 case?

3 MR. FRANTZ: Yes.

4 CHAIR GIBSON: Counsel for the NRC staff,

5 your answer indicates that you agree with the

6 Applicant that this motion should be granted. Is that

7 correct?

8 MR. SPENCER: Yes, Your Honor. The basis

9 for the Board's inclusion that the contention was

10 material was based on the Environmental Report's

11 concession that the Applicant may need to withdraw

12 water in excess of groundwater permits. So the new

13 information submitted by the Applicant mooted that

14 contention and any challenges that new information

15 should have formed the basis for a new or amended

16 contention.

17 CHAIR GIBSON: Did you get his name, court

18 reporter?

19 MR. SPENCER: Michael Spencer for the NRC

20 staff.

21 CHAIR GIBSON: I just want to be sure that

22 we don't have any -- it probably wouldn't confuse you

23 with your co-counsel there.

24 Does the NRC staff accept the Duke Energy

25. case as the leading case on curing contentions of

NEAL R. GROSS
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1 omission?

2 MR. SPENCER: We believe that that case is

3 on point here. It's a Commission decision, so it's

4 binding precedent and it discusses the issue

5 thoroughly and the reasons why when you have new

6 information submitted by the Applicant why -- how that

7 should be treated as mooting the original contention

8 and as being challengeable in a new or amended

9 contention. So we think that is the leading case,

10 yes, Your Honor.

11 CHAIR GIBSON: Do I understand that your

12 reading of the Duke Energy case is that the NRC staff

13 does not need to satisfy itself, that the new site

14 groundwater use calculation is realistic?

15 MR. SPENCER: Yes, Your Honor. The

16 sufficiency of the information -- there needs to be --

17 there does not need to be a determination on the

18 sufficiency of the information before finding that the

19 original contention was moot, is moot and now mooted.

20 And I believe that the Board expressed the same

21 opinion in a footnote ruling on original Contention 2.

22 CHAIR GIBSON: Now the NRC staff could

23 just take what South Texas says at face value without

24 even analyzing whether it passes the red face test.

25 If it just addresses it, that's enough for you at this
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1 point. Is that correct?

2 MR. SPENCER: For contention mootness, and

3 on the contention side of things that is enough. How

4 we handle that information in our Environmental Impact

5 Statement, how we assess, that is a separate matter.

6 CHAIR GIBSON: I appreciate that. Now

7 counsel for the Intervenors, do you have any legal

8 authority that would contradict the position of the

9 Applicant and the NRC staff that the NRC staff can

10 take what the Applicant says at face value and does

11 not need to conduct any analysis of the new

12 information that South Texas has submitted?
/1

13 MR. EYE: Robert Eye. Your Honor, I

14 believe that in earlier pleadings that we have filed,

15 we have made arguments that essentially said that

16 there ought to be at least some threshold of quality

17 that has to be met in order for the staff to accept or

18 for the panel to accept, for that matter, that a

19 particular submittal has actually mooted an issue or

20 a contention.

21 It appears to us that there's very little

22 determination or very little analytical process that

23 goes in to determining whether or not a particular

24 submittal has actually mooted out an issue. It's more

25 has the submittal, the ministerial act, if you will,
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1 of the submittal being provided to the Commission, if

2 that has happened, then it appears that's the

3 triggering mechanism to determine that the contention

4 the submittal addresses has been rendered moot.

5 The legal authority that we cited in

6 earlier pleadings does not come to mind at this

7 precise moment, but I believe that we did make some

8 references to case law in that regard.' If given a

9 moment, I think we could probably find that, but

10 again, it was addressing an earlier mootness argument

11 with an earlier contention.

12 CHAIR GIBSON: Well, rather than take out

13 the time now, Mr. Eye, what I would suggest is let's

14 just go on and if you, at a break, have an opportunity

15 to locate the legal authority to which you refer, you

16 can provide that to us after the break.

17 MR. EYE: Thank you.

18 CHAIR GIBSON: Thank you. Counsel for the

19 NRC staff, I assume you indicated earlier that this

20 information would be reviewed in the context of an

21 Environmental Impact Statement. Is that the point,

22 the first point at which it will be analyzed, in the

23 context of preparing an Environmental Impact

24 Statement?

25 MR. SPENCER: Well, Your Honor, in terms
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1 of the staff's review of the application and the

2 preparation of this Environmental Impact Statement.

.3 the Draft Environmental Impact Statement represents

4 the draft's, the NRC staff's preliminary conclusions

5 on the environmental impacts. And we did look at the

6 drawn-down calculation for our DEIS and concluded it

7 was sufficient and we note that there are back-up

8 water sources, main cooling reservoir in the Colorado

9 River.

10 But the NRC's staff review of the

11 application is separate and apart from the issue of

12 whether the contention is moot. When the Intervenors

13 submit -- contentions are based on issues and

14 authorities and support that are offered by the

15 Intervenors. So under NRC practice, the Intervenors

16 draft their contentions. They support their

17 contentions and at the contention admissibility stage,

18 we're looking at only whether the contentions they've

19 supported, as they've drafted and supported them, meet

20 the admissibility requirements and when looking to see

21 whether a contention is now mooted, we only look at

22 the contention by the Intervenors and it doesn't

23 require a separate analysis by the NRC staff.

24 CHAIR GIBSON: Okay. Let me again, as I

25 indicated at the beginning, I do not want to get into
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1 the Draft Environmental Impact Statement. I realize

2 that you all made and included that in your evaluation

3 of this information in that Draft Environmental Impact

4 Statement. So we may be talking about mooting the

5 mootness question.

6 Insofar as if there has been effectively

7 a sufficiency determination in the context of a Draft

8 Environmental Impact Statement, then the public has

9 been apprised of that, correct, by issuing the Draft

10 Environmental Impact Statement?

11 MR. SPENCER: The Draft Environmental

12 Impact Statement is a public document.

13 CHAIR GIBSON: Okay, and therefore if the

14 Intervenors wish to challenge that information in the

15 Draft EIS, they can do so by filing new contentions,

16 correct?

17 MR. SPENCER: Yes, they could. However,

18 the Applicant has already provided information in the

19 ER. So whether a challenge to the Draft Environmental

20 Impact Statement would be timely or not would depend

21 upon essentially whether there's some significant

22 material difference between conclusions in the EIS and

23 conclusions in the ER.

24 CHAIR GIBSON: Okay. So to the extent

25 that the Intervenors then were to challenge the
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1 information in the Environmental Report itself on this

2 calculation, or could do that I should say, and failed

3 to do that, and then the Draft Environmental Impact

4 Statement is issued, it would be your position that

5 they lost their opportunity. Is that correct?

6 MR. SPENCER: Well, not quite. Your

7 Honor, this is Michael Spencer. Not quite lost their

8 opportunity because there is a possibility. Part 2,

9 2.309 provides an avenue for filing new and amended

10 contentions and it provides in 2.309(c) a balancing

11 test for new and amended contentions, even if they are

12 not submitted in a timely fashion. So there still is

13 an opportunity. However, the good cause requirement

14 which is generally based on did you file it in a

15 timely fashion, that is the most important criteria is

16 2.309(c). And I think the Commission recently said it

17 would take a strong case of the other factors to

18 support the admission of a non-timely contention,

19 submitted without good cause.

20 CHAIR GIBSON: Okay. Counsel for the

21 Intervenors, in your response to the Applicant's

22 Motion to Dismiss Contention 16, you have argued that

23 the new information that the Applicant has submitted

24 does not actually moot Contention 16. And in order to

25 make that argument, you have stated in your response
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1 that the Applicant assumes groundwater consumption for

2 Units 3 and 4. to be limited to 975 GPM based on a

3 normal case groundwater demand. However, groundwater

4 demand, could be as high as 3434 GPM or maximum short-

5 term, steady-state conditions.

6 Now is that the reason that you believe

7 this information does not moot Contention 16?

8 MR. EYE: I think that's kind of the

9 beginning point for it, yes, Your Honor.

10 CHAIR GIBSON: Okay. If we could turn to

11 footnote 1 of your response. You explain what you

12 believe to be the significance of these numbers. And

13 this is what you said. "The Applicant apparently

14 recognizes that groundwater use actually ranges

15 between the normal case 975 GPM and 3434 GPM. The

16 Applicant has not provided data that specify any

17 anticipated duration during which consumption would

18 exceed 975 GPM. Instead, the Applicant assumes

19 consumption will not exceed normalized rates

20 notwithstanding its admission that at some unspecified

21 frequency and duration usage could exceed normal rates

22 by over 300 percent."

23 I read that correctly, I hope.

24 MR. EYE: Yes, sir.

25 CHAIR GIBSON: What is your legal basis
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1 for requiring the Applicant to supply the information?

2 MR. EYE: Your Honor, the ER has to be

3. complete and the ER, to the extent that it

4 acknowledges that groundwater impacts quantity-wise

5 are a pertinent and relevant question, would be the

6 first legal basis. That is, that they're asking for

7 a complete ER.

8 The second basis would be that this is in

9 the nature of 7- to the extent that this is a NEPA

10 contention that again the panel and the Commission is

11 entitled under NEPA to have an adequate basis to

12 determine whether or not the license should issue.

13 And if, in fact, there is a -- as we argue, a very

14 tight margin between groundwater availability and

15 groundwater use, that that particular tight margin,

16 particularly as we have deconstructed it in our

17 contention and in the response to the mootness motion,

18 we believe that that's a pertinent question that the

19 Commission ought to consider.

20 And it then segues into considerations of

21 whether or not this is something that adequately

22 protects the public's health, safety, and welfare

23 under the Atomic Energy Act. So it's primarily a

24 NEPA-based contention, true. But on the other hand,

25 it has branches that go into the protection of the
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1 public's interest through the Atomic Energy Act. And

2 so that would be essentially the legal basis that we

3 argue would require the analysis of the problems that

4 we see with the Applicant's data and its analysis on

5 groundwater usage.

6 CHAIR GIBSON: Counsel for South Texas, I

7 understand your position to be that this statement on

8 page 1, footnote 1 that we've just discussed with Mr.

9 Eye, means that Intervenors are. claiming that the

10 Applicant's new site groundwater use calculation is

11 unrealistic. Is that correct?

12 MR. FRANTZ: That's correct. Contention

13 16 pertains to the original application. This

14 analysis was not in the original application. It was

15 in our revision to the application. And so by

16 definition this footnote does not pertain at all to

17 Contention 16. It pertains to an admission alleged in

18 Contention 16. It pertains to the inadequacy of our

19 new calculation. If they wish to contend that that is

20 inadequate, their remedy is to submit a new contention

21 and they have not done so.

22 So this contention, this footnote is

23 totally irrelevant to whether or not Contention 16

24 should be dismissed as moot.

25 I might also add that there simply is no
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1 requirement anywhere in NEPA or the NRC guidance

2 documents to include calculations of this sort in an

3. Environmental Report. Typically, those are retained

4 in-house and are available for NRC staff review.

5 CHAIR GIBSON: If they are retained in-

6 house and made available for NRC staff review, how

7 would the Intervenors be able to challenge that?

8 MR. FRANTZ: Presumably, they could hire

9 their own expert, do. their own water balance

10 calculation and if they have results that are

11 differing from ours, they can submit an affidavit to

12 that effect.

13 CHAIR GIBSON: I hope my colleagues here

14 will help me out. Let me start and hopefully they'll

15 be able to carry this the rest of the way. The way I

16 see this, the Intervenors are claiming that they're

17 not disputing the factual merits of your amendment.

18 Instead, they're claiming that your amendment does not

19 contradict Contention 16 as it's been admitted.

20 And to refresh your recollection,

21 Contention 16 simply states that the Applicant may

22 need to withdraw additional groundwater in excess of

23 that authorized by current permit.

24 MR. FRANTZ: Yes.

25 CHAIR GIBSON: On page two of their
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1 response, the Intervenors claim that the amendment is

2 based on a normal case of water consumption scenario

3 that contains a number of qualifications and it's

4 those qualifications, the Intervenors claim, that is

.5 just a repetition of the original application. And so

6 that what you've done is just sort of put old wine in

7 new bottles. I think that's their argument. I'm not

8 saying you adopt it, but it took me a while to read it

9 and to sort of get there. But that is what I

10 understand your argument to be. Is that correct, Mr.

11 Eye?

12 MR. EYE: Yes, sir.

13 CHAIR GIBSON: So, let's start with the

14 first qualification the Intervenors raised. On page

15 two and three of their response, they list four

16 reasons why your normal case water consumption fails

17 to account for factors that your original amendment

18 addressed.

19 On page three -- well, let me just ask you

20 first. How do you respond to that?

21 MR. FRANTZ: We have done a new

22 calculation that is in the revision to the

23 Environmental Report. They're attacking the revision

24 to our calculation. We had a different analysis to

25 support our original ER. And the original analysis
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1 said we may need to have an extension of our

2 groundwater permit to enable us to make greater

3- withdrawals.

4 CHAIR GIBSON: Right.

5 MR. FRANTZ: We have since amended that.

6 Wehave done a new calculation to show that that's not

7 the case. They're attacking our new calculation, not

8 the original ER.

9 CHAIR GIBSON: Okay. Counsel for

10 Intervenors, on page three of your response, you list

11 a second factor that a small, but not insignificant

12 portion of groundwater has been diverted to the main

13 cooling reservoir. Are you saying that this is not

14 accounted for in the 2,862 acre feet a year amount

15 that the Applicant has said it will use under normal

16 course water drawn-down conditions?

17 MR. EYE: This is Bob Eye. Your Honor,

18 I'm not sure that we know from the Applicant's

19 submittal with certainty whether it's accounted for.

20 What we were able to discern was that some

21 unquantified amount, they say small, but insignificant

22 portion, and if that was ever quantified I confess I

23 was not able to find the quantification for it. But

24 what the premise of this point is is that if there's

25 water that's being diverted to the MCR that is not
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1 necessarily being used for other functions in the

2 plant, then they're really drawing down groundwater to

3 supplement the MCR levels, we presume. And this just

4 exacerbates what we calculate it to be a 4.6 percent

5 margin between what they say they're going to use and

6 what their permitted amount is.

7 So the point that we were trying to make

8 there is that for every gallon of water that gets

9 diverted, the MCR that would otherwise be in the

10 ground, they come closer to exceeding their permitted

11 amount. And so again, it's a bit of a conundrum

12 because on the one hand the Applicant says that it's

13 a small amount, but on the other hand they say it's

14 not insignificant. And I'm not sure that we can

15 really glean a whole lot of precision out of that

16 particular phraseology. And so we tried to address it

17 in as precise a way as we could there, recognizing

18 that we don't really know how close or how much that

19 margin is affected by the small, but not insignificant

20 amount, the portion that's drawn from groundwater

21 that's put into the MCR. So that was the reason that

22 we argued the way we did.

23 CHAIR GIBSON:, Okay. Counsel for South

24 Texas, let me just ask you a question. Straight up.

25 Does the 2,862 acre feet per year of normal case water
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1 consumption encompass this diversion of groundwater to

2 the main cooling reactor?

3 MR. FRANTZ: I believe it does, yes.

4 CHAIR GIBSON: Okay, thank you. Since

5 that stream is not monitored, how do you know the

6 volume of water that is being diverted?

7 (Pause.)

8 MR. FRANTZ: Judge Gibson, the flow is a

9 calculated flow based upon the diameter of the pipe

10 that leads from the groundwater into the MCR, so it's

11 a calculated flow rather than a measured flow.

12 CHAIR GIBSON: Okay, so while you don't

13 actually monitor it, you can feel pretty confident

14 about what's going in there based on the diameter of

15 the pipe that's going in?

16 MR. FRANTZ: That's correct.

17 CHAIR GIBSON: Okay. And is that pretty

18 much steady state flow?

19 MR. FRANTZ: I believe it is, yes.

20 CHAIR GIBSON: Wait a minute, somebody is

21 shaking their head back there. Counsel, why don't you

22 talk to them first.

23 (Pause.)

24 MR. FRANTZ: At times it does reach zero,

25 if we are using water for other purpose such as
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1 filling the essential cooling pump.

2 CHAIR GIBSON: Okay.

3 ADMIN. JUDGE CHARBENEAU: I've got a

4 question on the nature of the permit itself. Does the

5 existing permit establish an annual volume limit or is

6 it a rate limit or a drawn-down limit or some

7 combination thereof?

8 MR. FRANTZ: It's actually a three-year

9 limit of -- actually, a little bit more than three

10 years, I believe, three years and a few days, of 9,000

11 acre feet.

12 ADMIN. JUDGE CHARBENEAU: So the

13 cumulative volume is what is established. No rate

14 limit?

15 MR. FRANTZ: That's correct.

16 JUDGE CHARBENEAU: No draw down?

17 MR. FRANTZ: That's correct.

18 ADMIN. JUDGE CHARBENEAU: What are the

19 ramifications if the permit is violated?

20 MR. FRANTZ: We can't. That's just like

21 an NRC license, we're not allowed to violate the

22 permit.

23 ADMIN. JUDGE CHARBENEAU: So you just stop

24 pumping water?

25 MR. FRANTZ: Yes.
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1 CHAIR GIBSON: Okay. While we were on

2 this subject of you consulting with your colleagues

3: there which is certainly in the interest of getting a

4 complete and accurate record, it occurred to me that

5 Mr. Eye had a request about trying to consult with his

6 expert having a phone line. It proved not to be

7 possible to do that, Mr. Eye, but I do want -- I

8 recognize the fact that you have limited resources.

9 You can't fly your expert here.

10 The only thing I would ask is this. When

11 we get to a point where in our discussion that you

12 likewise are unable to answer questions, let us know.

13 When we take a break, we can provide you with some

14 additional time so you can consult with your expert

15 and let him know whatever the issues are. And

16 hopefully, that will maybe not be the permit solution,

17 but hopefully that will provide you with whatever you

18 need in order to provide us with a complete and

19 accurate answer to our questions.

20 MR. EYE: Thank you. I appreciate that

21 accommodation.

22 CHAIR GIBSON: Counsel for the

23 Intervenors, on page three, you list a third factor,

24 adding 500 GPM groundwater pumping capacity. Now I

25 can understand how adding a pump can make it more
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1 efficient to pump groundwater, but it's difficult for

2 me to comprehend how that would cause the Applicant to

3 draw down more water. Isn't the issue actual

4 consumption not mode of delivery?

5 MR. EYE: It is, Your Honor. The point,

6 of course, is that if you add a 500 GPM pump, you add

7 that much more pumping capacity on top of what is

8 already present. So the way we reasoned this was you

9 start out with X and you add 500 GPM and the maximum

10 pumping capacity goes up that much, thereby again,

11 tightening or eroding the margin between that which is

12 permitted and that which is anticipated to.be used.

13 CHAIR GIBSON: I believe counsel for South

14 Texas just indicated that their permit is a cumulative

15 withdrawal permit under questioning from Judge

16 Charbeneau, so much per three years, for three years.

17 Now it would seem to me that while this

18 would allow you to pump faster, more efficiently in a

19 shorter amount of time, they are still constrained by

20 that permit and they indicated that they're not going

21 to use more water than their permit allows them to

22 use.

23 Again, I'm just -- I think I understand

24 what you're saying about this pump, but I wanted to be

25 sure that you weren't saying that this pump somehow
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1 meant that they were going to be using more water per

2 se.

3 MR. EYE: Your Honor, it just adds their

4 capacity to use more. I mean the original contention

5 was really geared toward taking a look at'the total

6 quantity of groundwater consumption and comparing it

7 to permitted limits.

8 Counsel for the Applicant stated that they

9 just can't go beyond what the permit allows. As we

10 understand the total'water needs of South Texas during

11 its peak, 1, 2, 3, and 4, is the possibility that they

12 exceed their permit in a given period of time and

13 thereby would have to suspend use of groundwater for

14 their presumably essential functions at the, plant.

15 And if that is the case, and we're talking about a 4.6

16 percent margin of error, it seems to us that it's in

17 the public's interest to carefully consider whether

18 issuing .a license with that tight of margin and with

19 the uncertainties about usage or need, I should say,

20 rather than usage. We have a sense for what the usage

21 limits are. We don't have'a particular sense for what

22 the overall needs might be, at least with a high

23 degree of certainty.

24 And so as we say, could we be looking at

25 a situation in the future where draw-down limits are
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1 about to be exceeded and the choice is 'then presented

2 to the permitting body and presumably to the NRC at

3 some point as well, about whether to permit an

4 exceedance of the permit or to turn the plant off.

5 And given that circumstance, we think that this is

6 still a relevant consideration. And it really goes

7 back to what we consider.to be a margin for error that

8 is just so tight that it needs to be very carefully

9 considered.

10 CHAIR GIBSON: Okay. Thank you. On page

11 two, footnote two, you complain that the water usage

12 data in the Applicant's amendment is not

13 . representative because. it is confined to only five

14 years.

15 Now is this a, flaw that you view in the

16 amendment or in the original application?

17 MR. EYE: Your Honor, I think it really

18 bears on both.. I don't -think that that particular

19 technique'of analysis was altered from the original

20 Environmental Report to the amendment. I think that

21 that was pretty consistent in terms of the sample that

22 -they pulled to represent usage.

23 , CHAIR GIBSON: Okay-. What is the legal

24 basis for requiring more usage data?

25 MR. EYE: So that you can have enough
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1 information about whether or not to -- you meaning

2 euphemistically the Commission -- whether there's

3. enough information to make a good decision about

4 whether or not the permit, the license should be

5 issued. So it's a NEPA-based contention. There's an

6 inadequate basis of information for you to know

7 whether or not the license ought to be issued.

8 A five-year, essentially a grab sample, if

9 you will, when you've got an operating history that

10 extends, I guess, nearly 20 years for Units 1 and 2.

11 It seems that groundwater usage ought to be looked at

12 in toto, rather than just arguably, arbitrarily

13 selecting a five-year period of time from which to

14 extrapolate future demands for groundwater.

15 CHAIR GIBSON: Let me see if I've got this

16 straight. You're essentially arguing that even though

17 the five years of usage data was in the original

18 application, that fact was not material until they

19 made this amendment and said they were not going to

20 use as much water as they said they were going to use

21 in their amendment?

22 MR. EYE: Or in the original ER.

23 CHAIR GIBSON: Okay.

24 MR. EYE: Well, I don't know that it was

25 necessarily irrelevant or immaterial at that time. I
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1 think it became more so when the Applicant posited

2 that they would not exceed their permit because of, as

3 counsel said, sharpening their pencils and becoming --

4 and trying to be more precise on actual use.

5 So no, it wasn't necessarily irrelevant or

6 immaterial in the original Environmental Report, but

7 it certainly became more so now that they've said

8 okay, we're down below the permitted limit. And so

9 the question there becomes well, how did you figure

10 that that you got down below that permitted limit?

11 Upon what evidence did you make that determination?

12 And their argument was we have five years worth of

13 data and we've massaged that now, analyzed it more

14 carefully, more precisely, and we're down below the

15 permitted limit.

16 I guess it was not irrelevant to begin

17 with, but it became more pertinent once the

18 supposition was that they were going to be able to

19 operate without a new or additional permitted

20 authority.

21 CHAIR GIBSON: Okay. With respect to the

22 remainder of your response which is on pages four to

23 six there, I hope you would agree with me that you've

24 raised a number of issues that go to the merits of the

25 amendment, but not whether the amendment contradicts
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1 the original application.

2 MR. EYE: I would agree with that, Your

3 Honor.

4 CHAIR GIBSON: Okay. Is there anything

5 further about this Motion to Dismiss Contention 16?

6 All right.

7 If we could turn to the Motion to Dismiss

8 Contentions 8, 9, and 14.

9 Now in this case the Applicant has moved

10 to dismiss three environmental contentions,

11 specifically Contention 8 which involves radionuclide

12 concentrations in the main cooling reservoir;

13 Contention 9 which involves tritium concentrations in

14 the groundwater; and Contention 14 which involves

15 seepage from the main cooling reservoir into the

16 adjacent groundwater.

17 And again, counsel for South Texas, you're

18 seeking to dismiss these on the ground they're moot

19 because of the revisions that you made to your

20 Environmental Report in November. Is that correct?-

21 MR. FRANTZ: That's correct.

22 CHAIR GIBSON: And I take it as with your

23 Motion to Dismiss Contention 16, you're asserting that

24 under the 1983 Duke Lee decision, we must dismiss

25 these three contentions?
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1 MR. FRANTZ: That's correct.

2 CHAIR GIBSON: Counsel for the NRC staff,

3 Appendix B to Part 20 establishes effluent

4 concentrations for tritium and for cobalt in several

5 different forms. Is that correct, 55 and 62?

6 MS. BIELECKI: Yes, Your Honor. Jessica

7 Bielecki.

8 CHAIR GIBSON: Now the Applicant has

9 indicated that it intends to comply with these

10 effluent concentrations. Correct?

11 MS. BIELECKI: Yes, Your Honor.

12 CHAIR GIBSON: And the way this works is

13 the Applicant will monitor the concentration of

14 tritium and various forms if cobalt in the cooling

15 water that leaves the reactor before it is discharged

16 into the main cooling reservoir. Is that correct?

17 MS. BIELECKI: Yes, Your Honor.

18 CHAIR GIBSON: If the concentrations of

19 tritium or cobalt in the Applicant's cooling water

20 before it's discharged to the main cooling reservoir,

21 exceed these Appendix B effluent concentrations, the

22 Applicant would be subject to enforcement action,

23 correct?

24 MS. BIELECKI: Yes, Your Honor.

25 CHAIR GIBSON: Counsel for the
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1 Intervenors, the issue the Applicant has addressed in

2 the amendment, the application regarding the cobalt is

3 the probable concentration of cobalt in the main

4 cooling reservoir at the -- hold on just one second.

5 I'm sorry.

6 Counsel for the Applicant, I was going to

7 ask you this question, sorry. What you've addressed

8 in your amendment to the application regarding cobalt

9 is the probable concentration of cobalt in the main

10 cooling reservoir, both at the surface and in the

11 sink. Is that correct?

12 MR. FRANTZ: That's correct.

13 CHAIR GIBSON: And the projections of the

14 probable concentrations of cobalt assume that your

15 discharge from the reactors will comply with these

16 effluent concentrations in Appendix B, 210 CFR Part

17 20, correct?

18 MR. FRANTZ: That's correct.

19 CHAIR GIBSON: Now --

20 MR. FRANTZ: Now by the way, that's more

21 than an assumption. It's a calculation.

22 CHAIR GIBSON: Right. Fair enough. With

23 respect to tritium, what you have addressed is the

24 probable concentration of tritium in both the main

25 cooling reservoir and in the adjacent groundwater,
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1 correct?

2 MR. FRANTZ: That's correct.

I CHAIR GIBSON: The projections of. the

4 probable concentrations of tritium assume again that

5 your discharge is going to comply with those endpoint

6 concentrations. Is that correct?

7 MR. FRANTZ: That's correct.

8 CHAIR GIBSON: Or if you would prefer it,

9 you had made a calculation that would indicate. I

10 don't want to make you strain to say yes, counsel.

11 Okay.

12 Counsel for the Intervenors, the October

13 20, 2009 scheduling order requires parties to show

14 that any proposed new or amended contention satisfy

15 the contention admissibility requirements of 10 CFR

16 2.309(f) (1) . And when we got into -- well, I'll tell

17 you what. Let's hold off on that one and we'll talk

18 about that later. I don't want to go there right now.

19 Let's start with Contention 8. The NRC

20 staff contends that the information that you cite is

21 not new and so the amended contention that you're

22 proposing is not timely. What precisely is the new

23 information that you relied on to formulate, as

24 amended in Contention 8?

25 MR. EYE: Your Honor, this is Bob Eye.
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1 Your Honor, I think part of it was the information

2 that was provided in the proposed amendments to the ER

3 that essentially still didn't have a discussion, if

4 you will, of things like the qualities of the cobalt

5 that would be discharged, size, quantity, the

6 biological impacts, if you will.

7 We anticipated or would have predicted, if

8 you will, that in response to the original contention

9 about -- the admitted contention that it talks about,

10 in general terms, environmental impacts associated

11 with increase of radionuclide concentrations,

12 environmental impacts essentially would be increased

13 radionuclide concentration, that we would have seen

14 some discussion by the Applicant of what happens to

15 biota in the MCR when they're exposed to cobalt? What

16 happens to biota in the MCR when they're exposed to

17 tritium?

18 There was nothing in there, period. So to

19 the extent that the new information is the continued

20 absence of substantive discussions, it still goes back

21 to the fact that it's an omission of contention.

22 These things are still absent. And it may be that

23 there's overlap, if you will, between the argument

24 that the contention is still moot in the proposed

25 amended contention. I don't know that they are
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necessarily mutually exclusive by any means. In fact,

I think that there is in substance a fair amount of

overlap.

So it's the absence of these substantive

discussions, Your Honor, that really form the basis

for the suggested amendment.

CHAIR GIBSON: Okay, I think we need to

take a break. - So why don't we come back in ten

minutes?

off the

.a.m.)

(Whereupon, the above-entitled matter went

record at 10:03 a.m. and resumed at 10:15

CHAIR GIBSON: Thank you. Mr. Eye?

MR. EYE: Yes, sir. Just briefly, Your

Honor, a small housekeeping matter. In the audience

today is also one of our Intervenors, Susan Dancer,

and I wanted to make sure that the record reflected

that.

CHAIR GIBSON: Thank you. Mr. Eye, in our

prior order, we narrowed this contention to eliminate

the safety portion and as a result, as we recast it,

the contention focused on the Applicant's alleged

failure *to address the impact of the increase of

radionuclides attributable to Units 3 and 4 in the

main cooling reservoir.
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1 You would agree with that, I hope?

2 MR. EYE: Yes, sir.

3 CHAIR GIBSON: Now in its amendment to the

4 Environmental Report, Section 5.2, page 5, the

5 Applicant claims that the levels of tritium in the

6' main cooling reservoir which are the result of

7 discharges from Units 1 and 2 on the order of 2,000

8 curies of tritium annually, those levels of tritium

9 are significantly below the maximum contaminant level

10 of the Safe Drinking Water Act for tritium which is

11 20,000 picocuries per liter.

12 Now this amendment makes clear that Units

13 3 and 4 are expected to add only 16 curies per year

14 which is less than 1/100th of the current amount

15 that's being discharged, if my math is correct. So my

16 question for you is this. Are you still taking the

17 position that the Applicant needs to provide

18 additional analysis of tritium in the main cooling

19 reservoir before this part of Contention 8 could

20 become moot?

21 MR. EYE: Your Honor, to go back to the

22 verbiage of the contention as it was admitted, this

23 focused on the environmental impacts, not necessarily

24 the quantities that are either discharged or that are

25 present over time, but rather what we are seeking is
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1 a discussion of the impacts of those discharges.

2 Again, not whether they meet a particular quantity or

3 quantifiable limit that relates to the permit or

4 regulatory limits set under the Clean Water Act.

5 The contention, as admitted, does not

6 reference whether it's going to meet regulatory

7 limits. It discusses environmental impacts and we see

8 that the two are although in some ways linked, but in

9 this context, the discussion is really separate from

10 whether it meets a regulatory limit and what instead

11 focuses on the actual environmental impacts.

12 So we're mindful that the regulatory

13 limits, obviously, they're important, but that's not

14 what this contention focused on.

15 CHAIR GIBSON: Fair enough. But I have to

16 ask you this. If the historical discharges, Units 1

17 and 2 of 2,000 curies per year have only raised the

18 levels of tritium in the main cooling reservoir to

19 about half of what the maximum contaminant level under

20 the Safe Drinking Water Act for tritium is, how could

21 a discharge of only 1/100th of that amount from Units

22 3 and 4 at 16 curies per year create a situation that

23 presents a significant environmental impact from Units

24 3 and 4?

25 MR. EYE: If we take a look at a
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1 particular one-year discharge, that's -- I think your

2 point is well taken. But we're talking about a unit

3 that will presumably operate for 30 years or more. So

4 the levels -- the quantity of tritium probably ought

5 to be considered over the life of the plant rather

6 than necessarily a particular year in isolation.

7 And the question still doesn't -- it still

8 isn't answered. Is there an environmental impact from

9 that cumulative increase in tritium levels? And what

10 is it? Does it have an impact on bio-accumulation,

11 bio-concentration? And this contention wasn't just

12 necessarily focused on tritium, of course. It opened

13 the issue to other radionuclides and we happened to

14 focus on cobalt because that's the one that seems to

15 show up with most frequency in their Environmental

16 Report or their data.

17 CHAIR GIBSON: But I want to focus just on

18 tritium right now. We'll get to cobalt in a minute.

19 I heard what you said. Is there anything

20 else you wanted to say about tritium?

21 MR. EYE: I think that's all I have right

22 now, Your Honor.

23 CHAIR GIBSON: Judge Charbeneau, Judge

24 Arnold, did you want to say anything else about

25 tritium in the cooling reservoirs?
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1 ADMIN. JUDGE CHARBENEAU: I have no

.2 questions.

3 CHAIR GIBSON: Let's turn to cobalt since

4 you raised that. Now in the amendment to, its

5 Environmental Report, Section 5.4, page 2, the

6 Applicant claims that cobalt precipitates out as a

7 particulate and does not remain in the water column,

8 based on their monitoring efforts that have not even

9 detected cobalt in the water column in the main

10 cooling reservoir.

11 In your estimation, is there anything more

12 that the Applicant needs to do to address cobalt in

13 the water column, not the sediment, but just in the

14 water column of the main cooling reservoir?

15 MR. EYE: It doesn't seem that there would

16 be.

17 CHAIR GIBSON: Okay, thank you. Now well,

18 let's look at sediment. Dr. Ross issued two reports

19 and let me ask you this, counsel for South Texas. Dr.

20 Ross issued two letter reports in support of the

21 Intervenors' position with respect to cobalt sediment.

22 And I want to call your attention to the shorter

23 letter of the two and particular to the third bullet

24 and this is what it states. "Sediment concentrations

25 of radioactivity are based on assumihg mixing with the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



818

1 top 6 inches of sediment across the 7,000 acre

2 reservoir bottom. It is unlikely that sediment will

3 be deposited evenly or that mixing would occur through

4 a depth of six inches. An estimate of radioactive

5 concentration should be based on sediment deposition

6 rates rather than mixing rates."

7 Now in your November 23, 2009 response to

8 request for additional information at page three, you

9 added to the November 11 proposed revision to the

10 Environmental Report. The corresponding equilibrium

11 concentration for cobalt-60 in the reservoir sediment

12 would be less than the required detection capability

13 of the radiological environmental monitoring program.

14 And you cite reference 5.4-16.

15 In your estimation, does this addition

16 address the concern that Dr. Ross addressed in her

17 short letter report when she claimed that an

18 estimation of radioactive concentration should be

19 based on sediment deposition rates rather than mixing

20 rates?

21 MR. FRANTZ: No, it doesn't. And frankly,

22 that calculation that we had on the mixing rates was

23 justan add on. It provides additional support for

24 our primary conclusion that the environmental impacts

25 are small because the concentrations are within the
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1 limits of Part 20.

2 The definition of small in Appendix B to

3 Part 51 states that if the effluents are within NRC

4 radiological limits, the impact is small by

5 definition. And we rely primarily upon that

6 definition of the term small as it'.s the basis for our

7 environmental evaluation.

8 We also rely upon the fact that we had

9 done not only calculations, but we have done actual

10 samplings of the sediment and there is no currently

11 detectable levels of cobalt-60 in those sediments.

12 And in this regard, even after you add in Units 3 and

13 4, we still don't expect to be able to detect anything

14 in the sediments because the amount from the four-unit

15 operation in the future is going to be less in terms

16 of discharges of cobalt than what we had back in the

17 early 1990s with STP 1 and 2. What happened, we've

18 made upgrades to 1 and 2 to release far less

19 radionuclides.

20 And so we know from that historical record

21 that all four units will release less than what we did

22 back in the 1990s and given the fact that we can't

23 currently detect anything in the sediment indicates in

24 the future the same thing is going to be true. So the

25 fact that we're within Part 20 that we haven't
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1 detected anything in the sediments in the recent

2 monitoring program indicates that there's just going

3- to be no impacts. And that's our primary basis.

4 CHAIR GIBSON: Okay. In your answer

5 opposing the new and revised contentions regarding

6 main cooling reservoir on page 22, you quote from the

7 Environmental Report Section 5.4.1. And then you say

8 "the calculation that is the subject of the

9 Intervenors' criticism simply provides additional

10 support for this conclusion rather than the basis for

11 his conclusion." I have no idea what you're getting

12 at.

13 MR. FRANTZ: That was basically --

14 CHAIR GIBSON: Can you help me understand

15 that?

16 MR. FRANTZ: Yes, that was just basically

17 a short summary of what I reported to you previously.

18 CHAIR GIBSON: Okay.

19 MR. FRANTZ: That our primary basis for

20 the impacts are the fact that we're within the Part 20

21 limits and two, that we haven't been able to detect

22 cobalt-60 in sediments. Those are our two primary

23 bases. This additional calculation is simply further

24 support, but it's not critical. You could totally

25 eliminate that calculation, totally eliminate that
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1 paragraph from our Environmental Report and our

2 conclusion still pertain, namely that there is no,

3 nothing out there that's going to impact the

4 environment, the impacts will be small by definition.

5 ADMIN. JUDGE CHARBENEAU: I have a couple

6 of questions on the monitoring program. You've got

7 7,000 roughly acres of area and when you say that

8 you're not detecting cobalt, let me step back for a

9 second.

10 Has there been a water circulation model

11 developed for the main cooling reservoir to your

12 knowledge?

13 MR. FRANTZ: The main cooling reservoir

14 has underwater dikes, if you will, that directs the

15 flow in a circuitous path around the -- basically the

16 perimeter of the main cooling reservoir. So the water

17 has to flow through those channels.

18 ADMIN. JUDGE CHARBENEAU: Yes, I know it

19 does, but it has in supporting the design work,

20 oftentimes engineers will develop a mathematical model

21 for the circulation through the system. Has one of

22 those been developed?

23 MR. FRANTZ: I assume so. Let me check.

24 (Pause.)

25 MR. FRANTZ: We do have thermal models.
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1 We know the travel time, for example, through the main

2 cooling reservoir and we have thermal models that will

3 simulate the amount of heat dissipation, but I don't

4 think we've gone beyond that.

5 ADMIN. JUDGE CHARBENEAU: Okay. In the

6 sediment sampling, do you know whether the sampling

7 program is based on random sampling or is there any

8 effort to look at potential hot spots?

9 MR. FRANTZ: It's both random and it's

10 focused on likely hot spots, including near the

11 discharge point.

12 ADMIN. JUDGE CHARBENEAU: A question for

13 the Intervenor, if I can. In your discussion of

14 Contention 8, you list what I think I counted was

15 roughly 10 separate items that you considered to be

16 issues. I don't want to go through all ten of those,

17 but one of them I really am not sure whether it's

18 semantics. I'm not exactly sure what it is meaning

19 and I'm going to read what I think that one says and

20 see if you can help me understand what it means.

21 It says that the Applicant has not

22 discussed the actual physical changes to the

23 environment that are the consequences of discharging

24 radioactive particulates into the MCR.

25 Can you give me an example of what's being
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1 referred to with actual physical changes?

2 MR. EYE: Your Honor, first of all, that

3 particular verbiage comes out of the cases that we

4 cited that would trigger some sort of an analysis that

5 would be required under NEPA, that is a physical

6. change. Our argument is really premised on the idea

7 that introducing particulates of cobalt-60 with its,

8 as we've documented in various footnotes, with its

9 physical properties of affecting its surrounding with

10 gamma radiation and so forth, would effect a change in

11 the main cooling reservoir. That is, the main cooling.

12 reservoir without cobalt-60 is of one quality. With

13 cobalt-60, it's of a different biological quality.

14 And it's our reading of the case law that

15 we've cited there that when there is that demonstrable

16 change in the biological qualities of the main cooling

17 reservoir caused by cobalt-60, it requires some sort

18 of discussion or analysis of that.

19 And I mean I think it's important to

20 recognize that notwithstanding the representations

21 that no cobalt has been detected, the Intervenors

22 would point out that the Applicant says in its

23 amendment that between 2003 and 2007, out of 29

24 sediment samples that were pulled, 14 of them had

25 detectable cobalt-60. So it's not as if they are not
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1 detecting it because they're detecting it nearly one

2 out of every two samples that they pull.

3 So the combination of frequency of finding

4 the samples, combined with the known qualities of

5 cobalt-60 in terms of its radiological impacts, we

6 believe trigger the requirement under NEPA to do the

7 kind of analysis that we're suggesting on bio-

8 concentration, bio-accumulation and the actual effects

9 on, for example, biota within the MCR that would be

10 caused by the accumulation of cobalt-60.

11 MR. FRANTZ: Judge Gibson, I'd like to

12 just follow up on that statement. We do have an

13 evaluation of the impact of radiological discharges on

14 biota. Section 5.4.4 of the Environmental Report is

15 devoted to that very topic. So for Mr. Eye to claim

16 that we have not evaluated the environmental impact of

17 radiation on biota is just not correct. That section

18 has the evaluation.

19 We also indicate in our revision to the ER

20 that we take biological samples to determine whether

21 or not there is any radiation being detected in the

22 biota and they are not detecting any indications of

23 radioactivity accumulating in the biota. So we

24 address that issue also.

25 CHAIR GIBSON: EPA has set a set a maximum
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1 contaminant level for beta particle and photon

2 radioactivity in drinking wat6r of 4 millirem per

3 year. And EPA translates that for cobalt-60 in

4 drinking water to be 100 picocuries per liter.

5 My understanding is that the amount of

6 cobalt-60 that has been discharged over the period of

7 2003 to 2007 from Units 3 and 4 averaged about -- I

8 think it was 0.013 curies of cobalt annually?

9 MR. FRANTZ: It is a very small amount,

10 yes.

11 CHAIR GIBSON: I think that's in your

12 amendment to the Environmental Report at 5.4, page 3.

13 I don't want to be putting words in your

14 mouth, counsel.

15 MR. FRANTZ: The amount is well less than

16 one curie per year.

17 CHAIR GIBSON: My further understanding is

18 that the amount you project to discharge from Units 3

19 and 4 would be 0.031 curies of cobalt-60 annually. Is

20 that correct?

21 MR. FRANTZ: That's correct.

22 CHAIR GIBSON: I'm having a little

23 difficulty understanding how you can conclude that the

24 impacts of Units 3 and 4 will be small in light of the

25 fact you're describing an increase in total cobalt-60
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1 loading into the main cooling reservoir that increases

2 by a factor of about 3?

3 MR. FRANTZ: It's primarily based upon the

4 historical records where in the early 1990s, Units 1

5 and 2 were discharging far higher amounts of cobalt.

6 In fact, if you add the predicted discharges from all

7 four units in the future, it's far less than what we

8 were discharging from Units 1 and 2 back in the early

9 1990s.

10 CHAIR GIBSON: So we're talking now about

11 it would be I guess the total discharge, if you add

12 0.031 curies to 0.013 curies, you get 0.044 curies.

13 I take it you're saying that the discharge from Units

14 1 and 2 in the early '90s was greater than that?

15 MR. FRANTZ: That's correct.

16 CHAIR GIBSON- What sort of amount was it

17 relative to what you're looking at now? Could you

18 give us an idea?

19 MR. FRANTZ: Back in the early 1990s is

20 about one curie from Units 1 and 2 of cobalt-60. It

21 was even higher, of course, for other radionuclides

22 total.

23 CHAIR GIBSON: Sure, but focusing only on

24 cobalt-60, we're talking now is that when you were

.25 detecting some cobalt-60 in the sediments when you
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1 were at a l.curie discharge?

2 MR. FRANTZ: That's correct, and of

3 course, that does survive over the years, but with

4 decay dissipates. And that's why even in the early

5 2000 period as Mr. Eye has indicated, we were still

6 detecting some, but with radioactive decay after a

7 while that just dissipates.

8 CHAIR GIBSON: Okay. And the trend line

9 in your estimation is toward no detection and the

10 reason for that is that you were discharging more.

11 Even then you didn't always get detects, but when you

12 did get detects, those detects are going down to the

13 extent that that's occurred you attribute that to

14 decay of the cobalt-60?

15 MR. FRANTZ: That's correct.

16 CHAIR GIBSON: Okay.

17 MR. EYE: Your Honor?

18 CHAIR GIBSON: Yes.

19 MR. EYE: May I? It appears to me that

20 the amendment, at least the amendment doesn't

21 necessarily address the -- it doesn't differentiate on

22 these samples. In other words, when they pulled

23 samples in 2007, and some of them have cobalt-60, I

24 mean they say between 2003 and 2007 they found cobalt-

25 60 in detectable amounts. There's no way to know
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1 whether that cobalt-60 originated the day before they

2 pulled the sample or originated back in the early

3 1990s. I don't know that -- I think this is an-issue

4 of fact as to really the nature and extent of the

5 deposition of cobalt in the MCR.

6 And again, I may not just be smart enough

7 to be able to read this and figure that out, but it

8 doesn't appear to me that it differentiates the

9 cobalt-60 in terms of when it was deposited.

10 CHAIR GIBSON: I suspect that no one would

11 really know when the cobalt-60 that was detected was

12 deposited. Is that your point?

13 MR. EYE: Precisely, Your Honor, and

14 therefore establishing trend lines would be, I think,

15 problematic, particularly when they keep pulling

16 detectable limits out. And so consequently, I think

17 that we still have an issue of fact regarding the

18 nature of the deposition of cobalt-60 and its timing

19 and its total accumulations over time.

20 CHAIR GIBSON: Did you wish to respond?

21 It's okay if you don't want to, I just didn't know.

22 MR. FRANTZ: The numbers are the numbers.

23 We have been reporting annually what the results are

24 of our monitoring program and they showed a downward

25 trend.
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P CHAIR GIBSON: Okay.

2 MS. BIELECKI: Your Honor, if I might also

3- add quickly?

4 CHAIR GIBSON: Yes, please.

5 MS. BIELECKI: We also have-

6 pre-operational monitoring programs to get a sense of

7 what exactly is in the sediment before any new units

8 would be added to their license. So we do get a sense

9 of what's there and when it was deposited through

10 these programs.

11. CHAIR GIBSON: Could you amplify on that

12 just a little bit, I'm sorry?

13 MS. BIELECKI: Let me check with my

14 expert.

15 CHAIR GIBSON: Okay.

16 (Pause.)

17 MS. BIELECKI: Okay, a little more

18 information for you.

19 CHAIR GIBSON: Thank you.

20 MS. BIELECKI: The pre-operational program

21 starts --

22 CHAIR GIBSON: You didn't think you'd get

23 off that easy, did you?

24 (Laughter.)

25 MS. BIELECKI: No, I didn't. I was trying
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1 to add some additional information for clarity.

2 Pre-operational program, they monitor

3 sediment samples in the same areas so they get a sense

4 of what is there before operations start. They start

5 approximately two years before operations and they

6 continue to monitor throughout operations, so as the

7 plant operates they can compare with what was there

8 before operations throughout the life of the plant in

9 order to get an assessment what's going on.

10 CHAIR GIBSON: Okay. Now what would be

11 the significance of that for purposes of this issue?

12 MS. BIELECKI: Well, here, the Intervenors

13 were suggesting that we have no idea when cobalt-60

14 was deposited and that pre-operational program gives

15 you a sense of when -- not exactly -- if you get a

16 particle, you're not going to be able to tell this was

17 deposited at X date, but it at least gives you a sense

18 of the time frame, the time line of during operations

19 what's being deposited and what's going on in the

20 environment *at that time.

21 CHAIR GIBSON: So the time line that

22 you're indicating here has 'to do with sediment

23 sampling and making some correlation between when a

24 discharge of cobalt-60 would have occurred and when it

25 would show up in the sample and when it would be
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1 decaying?

2 MS. BIELECKI: Well, it gives you a sense

3 when you take a sample at any point in time what

4 exactly is in that sediment, so operations, two years

5 before operations, one year after operations start,

6 etcetera, down the line you can make a comparison.

7 CHAIR GIBSON: Okay. Now is that issue

8 addressed in the Draft EIS?

9 MS. BIELECKI: Monitoring program is

10 addressed in the EIS, yes, Your Honor.

11 CHAIR GIBSON: How about there's data, I

12 assume at this point in time, okay?

13 MS. BIELECKI: Yes.

14 CHAIR GIBSON: That supports or refute's

15 what the Applicant is indicating here, okay, if what

16 you say is correct. Now that would only have to do

17 with Units 1 and 2, obviously.

18 MS. BIELECKI: Right.

19 CHAIR GIBSON: But the fact remains that

20 their assertion is that the reason for those samples

21 showing up with some hits is that there was -- those

22 were old discharges, there was decay. When the decay

23 finally played .out, there wasn't any more detects.

24 Okay? It was below the level of detection..

25 Now is that data in the Draft EIS?
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1 MS. BIELECKI: The staff has informed me

2 that pieces of that information is available in the

3- EIS but all of it is available in their annual

4 monitoring reports. So the staff doesn't reproduce

5 every single sample data throughout, pieces of it are

6 included.

7 CHAIR GIBSON: Well recognizing that all

8 of the raw data may well be in the monitoring reports,

9 are the conclusions that would be material to this

10 issue of decay are all those addressed in the Draft

11 EIS?

12 MS. BIELECKI: The staff took what they

13 thought was the relevant data to assess impacts for

14 dose and they do have dose calculations. They don't

15 include all the data, but they took what was relevant

16 here and they have assessments of dose in the EIS, the

17 Draft EIS.

18 CHAIR GIBSON: Okay.

19 MR. FRANTZ: Judge Gibson?

20 CHAIR GIBSON: Yes.

21 MR. FRANTZ: If the Board wants a

22 reference to this downward trend, in the 2009

23 radiological monitoring report for STP which I believe

24 has been cited before by the Intervenors, there is a

25 figure, it's Figure 6-7 that shows the declining trend
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1 of cobalt-60 in the main cooling reservoir and it

2 indicates that's due to radioactive decay.

3 CHAIR GIBSON: Thank you. Judge

4 Charbeneau?

5 ADMIN. JUDGE CHARBENEAU: Yes, just a

6 follow-up question. Do you know whether it you go

7 back, this is for staff, if you go back and look at

8 the early cobalt-60 data, do you see an increase in

9 cobalt-60 concentration as with the initiation of

10 plant operations? Does the data show that?

11 MS. BIELECKI: Just a minute, please.

12 (Pause.)

13 MS. BIELECKI: Off the top of -- here,

14 we'd have to go back and look and get more

15 information. We can't say.

16 MR. FRANTZ: The figure I mentioned does

17 show the initial increase.

18 ADMIN. JUDGE CHARBENEAU: So you probably

19 had atmospheric testing results from before that time

20 period so there was some initial values and then you

21 see an increase and then a decrease again?

22 MR. FRANTZ: That's correct.

23 ADMIN. .JUDGE CHARBENEAU: Thank you.

24 CHAIR GIBSON: Judge Arnold? Do you have

25 anything? Okay.
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1 Well, let's move on to Contention 9.

2 MR. EYE: Excuse me, Your Honor. May I

3 make a real quick inquiry? Could counsel for the

4 Applicant give us the cite on that table one more

5 time? I'm not sure I got it, that you were reading

6 from?

7 CHAIR GIBSON: I'm sure he will give it to

8 you.

9 MR. FRANTZ: Yes, pull it up again. It

10 was Figure 6-7 in the report dated August 30, 2009.

11 MR. EYE: Thank you. Your Honor, if I

12 could close on that just very briefly?

13 CHAIR GIBSON: Yes.

14 MR. EYE: The only thing that I would add

15 is that the historical data are important. I'm not

16 discounting those. But the fact remains that even

17 under the calculations asserted by the Applicant, the

18 trend line for carbon -- for cobalt rather -- wrong

19 case.

20 (Laughter.)

21 CHAIR GIBSON: Right.

22 MR. EYE: For cobalt is likely to increase

23 because of the increased discharges of cobalt that are

24 projected. So the historical data are instructive to

25 the extent we know that cobalt has been discharged and
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1 it still remains in the sediment and willcontinue to

2 be discharged, but if Units 3 and 4 go in operation,

3 will be appreciably greater in terms of the total

4 amount of discharge.

5 And we still don't know precisely what all

6 the biological effects of those increased deposition

7 amounts would be.

8 CHAIR GIBSON: You referenced earlier

9 there were parts of the Environmental Report that

10 addressed the biological impacts of radionuclides in

11 the main cooling reservoir. Did you correlate those

12 biological impacts with this time line of cobalt

13 discharges and decay that we just discussed?

14 MR. FRANTZ: First of all, let me just

15 clarify, the Section 5.4.4 deals with impacts on biota

16 in general. It's the main cooling reservoir. Second

17 of all, it deals with all sources of radioactivity.

18 It's not specific to cobalt, so it's actually more

19 mounding. It's more conservative.

20 And basically what that shows is that the

21 biota is less sensitive to radiation than humans are

22 and because the impacts on humans are small, the

23 impacts on biota are also going to be quite small.

24 Additionally, as we indicated previously

25 in the revision to the Environmental Report, we

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com

v



836

1 haven't detected radiation in our biological sentence.

2 CHAIR GIBSON: Okay. Would it be fair to

3 say, however, that --

4 MR. FRANTZ: By the way, that is in the

5 main cooling reservoir we have not detected any

6 indications of radioactivity in our biological

7 samples. That is quite specific.

8 CHAIR GIBSON: Would it be fair to say

9 that when you were finding cobalt, detecting it, there

10 was no detectable environmental impact that you all

11 found. Is that correct?

12 MR. FRANTZ: That's correct.

13 CHAIR GIBSON: Since then it's your

14 assumption, at least since then you know that your

15 discharges of cobalt have gone down?

16 MR. FRANTZ: That's correct.

17 CHAIR GIBSON: And you're assuming that to

18 the extent you got hits they were the function of this

19 decay.

20 MR. FRANTZ: That's correct, and again,

21 since 1992, we've not detected any thickening in the

22 biological samples.

23 CHAIR GIBSON: Okay.

24 ADMIN. JUDGE CHARBENEAU: Truly zero?

25 MR. FRANTZ: Well, it's below detectable
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1 levels, put it that way.

2 ADMIN. JUDGE CHARBENEAU: So that bio-

3 accumulation is not an issue that you've identified?

4 MR. FRANTZ: That's correct.

5 CHAIR GIBSON: Okay, if we could turn to

6 Contention 9. This issue concerns groundwater

7 adjacent to the main cooling reservoir.

8 Counsel for Intervenors, the Applicant

9 claims that 5,700-acre feet of water seeps through the

10 main cooling reservoir, that the majority of that

11 seepage is captured in relief wells, but that 1,850-

12 acre feet of the total seepage from the main cooling

13 reservoir would move into the upper shell aquifer and

14 migrate to the southwest, ultimately discharging to

15 the Colorado River.

16 Now you don't have any fundamental

17 disagreement with that description of the basic facts,

18 do you?

19 MR. EYE: No, Your Honor.

20 CHAIR GIBSON: And we've also noted that

21 South Texas claims that even after Units 3 and 4 go on

22 line, the water in the main cooling reservoir is not

23 going to exceed the Safe Drinking Water Act maximum

24 contaminant level for tritium. That's their

25 assertion.
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1 Based on the monitoring results that the

2 Applicant has gotten from samples pulled on these

3 relief wells, it claims that the concentration of

4 tritium in the adjacent shallow groundwater is even

5 lower than it is in the main cooling reservoir. Now

6 you're not disputing that the relief wells that

7 discharge to the receiving water course, the Colorado

8 River or whatever, are not meeting the maximum

9 contaminant level for tritium, are you?

10 MR. EYE: No, we're not contending that,

11 Your Honor.

12 CHAIR GIBSON: Now the Applicant claims

13 that the shallow groundwater that is not captured by

14 the relief wells would continue to shed tritium

15 through this decay process and tritium has a

16 relatively short half life and there's also a very

17 slow groundwater-flow in this upper shell aquifer.

18 And so they claim that the concentrations

19 of tritium would be even lower than those that would

20 be discharged from the relief wells because of this

21 decay process in the slow groundwater flow. And you

22 don't dispute that, do you?

23 MR. EYE: That's what they say. No, we

24 don't dispute that.

25 CHAIR GIBSON: Okay. So the Applicant is
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projecting that the nearest off-site well which is I

believe is used to water livestock?

MR. EYE: That's correct.

CHAIR GIBSON: Would have a concentration

that would be no higher than 1,600 picocuries per

liter.

*Maybe it is

MR. EYE:

1,600.

MR. FRANTZ:

I was saying it was 1,400.

The well is located 1,400

feet --

MR. EYE: I'm sorry --

MR. FRANTZ: Away from the main cooling

reservoir.

information

significant

the shallow

reservoir?

MR. EYE: Thank you.

CHAIR GIBSON: Based on the additional

in the Environmental Report, is there any

environmental problem posed by tritium in

groundwater adjacent to the main cooling

MR. EYE: I think that we covered this

primarily in our new contention where we discussed the

effects of organically-bound tritium and its health

effects --

CHAIR GIBSON: Well, let's set aside

organically-bound tritium, just for the moment, and
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1 focus on just the other issue of free tritium or

2 whatever you would call it, okay, if there is such a

3 thing.

4 MR. EYE: Well, to the extent that any

5 radionuclide carries exposure, any radionuclide

6 carries with it the risk of some health effect or

7 radiation-related disease or effect.

8 CHAIR GIBSON: Fair enough.

9 MR. EYE: So with that premise, yes, we

10 see that there is a problem. There is no baseline

11 exposure that doesn't carry some health and

12 environmental impact with it.

13 CHAIR GIBSON: What sort of significant

14 environmental impact or health hazard is posed by

15 tritium, setting aside this organically-bbund tritium

16 issue? Is posed by tritium in groundwater.

17 MR. EYE: Groundwater is hydrologically

18 connected. Nobody has suggested that the groundwater

19 that this is being discharged into is isolated.

20 CHAIR GIBSON: I appreciate that. But I'm

21 saying that is below the maximum contaminant level,

22 okay?

23 MR. EYE: Your Honor, the way the

24 Contention 9 was admitted, again, it didn't talk about

25 -- it didn't tailor it to maximum contaminant levels.
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1 It talked about the effects of increasing groundwater

2 tritium concentrations.

3 CHAIR GIBSON: I appreciate the

4 distinction you're making. I'm not disagreeing with

5 you. But I am asking a different question and that is

6 specifically what significant environmental effects

7 are posed by tritium if it is below the maximum

8 contaminant level, setting aside the organically-bound

9 tritium question which I know you've raised in another

10 context.

11 MR. EYE: Right, then the answer really

12 goes back to the fact that any exposure of that

13 tritium, even if it's below the level that's set by

14 EPA or other regulatory body, still carries with it a

15 risk, notwithstanding its relatively low levels.

16 Nobody said that there's no risk involved. And that

17 there's still a potential hazard to. the public's

18 health. And again, this groundwater is not isolated.

19 It's hydrologically connected with waters elsewhere.

20 And so we're not saying that it's captured and that it

21 decays to the point where -- that it's past its

22 hazardous life.

23 And just for the record I would

24 differentiate between half life and hazardous life.

25 Hazardous life is a good deal longer than half life.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



842

1 So that's where we see the potential problem from a

2 health and environmental standpoint.

3- CHAIR GIBSON: Well, what specifically

4 should the Applicant have addressed that it didn't

5 already address with respect to tritium in the

6 groundwater?

7 MR. EYE: It should have addressed -- it

8 should have acknowledged that the groundwater that

9 it's discharging into is hydrologically connected and

10 therefore has the potential to cause human exposures.

11 Certainly, they could have said those human exposures,

12 given that this is below regulatory levels carry with

13 it a probability of lower harm, but that

14 notwithstanding it doesn't eliminate the harmful

15 effects.

16 CHAIR GIBSON: My impression from what we

17 just discussed, what we just -- you and I just agreed

18 to about the description, factually, that the

19 Applicant had put together about, the hydrologic

20 mechanisms here or seepage leaving the main cooling

21 reservoir either going out the relief wells or

22 migrating in the shallow aquifer toward this livestock

23 well, my impression is that they did discuss the

24 hydrologic connections which, in turn, you know,

25 carries with it some pathway to human exposure which
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1 I think they addressed that. And then so -- and

2 obviously they have made a fundamental distinction

3 between the shallow aquifer and the lower drinking

4 water aquifer that there is an aquitard that separates

5 the two.

6 You said that they didn't discuss the

7 hydrologic connection in the pathway to human exposure

8 and I'm just trying to understand what more should

9 they have done?

10 MR. EYE: No, I think they acknowledged

11 that all their groundwater is connected to other water

12 bodies, either surface or groundwater. I'm not

13 disputing that. What they didn't do is say here are

14 the effects of tritium at these levels that we could

15 expect projected into the future. And they said that

16 they didn't do that because these levels were below

17 regulatory standards. And we dropped back to the

18 actual wording of the contentions that was admitted,

19 that didn't tie it to a regulatory standard. That's

20 essentially the reasoning that we've used here.

21 CHAIR GIBSON: Okay. Well, I think it's

22 time for us to take another break, so why don't we do

23 that and we'll come back in ten minutes.

24 (Whereupon the above-entitled matter went

25 off the record at 11:02 a.m. and resumed at 11:14
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1 a.m.)

2 CHAIR GIBSON: Thank you. Please be

3 seated.

4 That is something out of Jacques Cousteau

5 there.

6 (Laughter.)

7 Counsel for South Texas, I think I have a

8 little bit more on cobalt-60 sediment. On page four

9 of the Intervenors' response to your Motion to

10 Dismiss, they claim that South Texas has failed to

11 determine whether cobalt-60 laden sediment particles

12 migrate to groundwater or *surface water and instead'

13 have assumed that such particles remain in situ in

14 perpetuity in the sediment.

15 What is your understanding of cobalt-60

16 and sediment and whether it can migrate?

17 MR. FRANTZ: It cannot. We already know

18 it's not going to be migrating back into the water of

19 the main cooling reservoir. We do samples and we're

20 not detecting cobalt-60 in the water itself. So that

21 resolves the issue on going back into being

22 resuspended in the water.

23 And I think the same principle applies to

24 the groundwater itself. It's not going to be

25 migrating into the groundwater. There just is no way
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1 for it to become resuspended in the groundwater.

2 CHAIR GIBSON: Is there like a particle

3- size issue that there's only so much width that can

4 pass through the main cooling reservoir barrier or

5 does it just stay in the sediment and the sediment

6 can't move? I mean what is the mechanism?

7 MR. FRANTZ: Primarily the latter. It

8 stays in the sediment and the sediment is not going to

9 be moving. There is also a natural filtration process

10 in the groundwater itself and so not only for cobalt,

11 but for anything. There's going to be a process where

12 you remove any chemical contaminants from the water

13 through that filtration process.

14 CHAIR GIBSON: That filtration process

15 being the barrier that separates the main cooling

16 reservoir from the adjacent groundwater?

17 MR. FRANTZ: No, it's actually --

18 CHAIR GIBSON: Something else.

19 MR. FRANTZ: In the aquifer itself.

20 There's a natural process of filtration through the

21 sediments in the ground.

22 CHAIR GIBSON: Since Judge Charbeneau

23 obviously understands that, I guess I'm okay with it.

24 (Laughter.)

25 CHAIR GIBSON: Okay. Did you have any
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1 questions about that issue?

2 ADMIN. JUDGE CHARBENEAU: No.

3 CHAIR GIBSON: My understanding is that

4 for cobalt, that you haven't found any cobalt in the

5 water column and presumably that's because it's not

6 soluble and presumably the reason it's not soluble is

7 that the pH of the main cooling reservoir is not very

8 acidic.

9 Do you expect any change with the

10 discharges from Units 3 and 4 to what's there with

11 Units 1 and 2, affecting that in any way?

12 MR. FRANTZ: No, we don't.

13 CHAIR GIBSON: Okay. Judge Charbeneau, do

14 you have anything else on this contention?

15 ADMIN. JUDGE CHARBENEAU: No.

16 CHAIR GIBSON: Let's turn to Contention

17 14.

18 Counsel for the Intervenors, we admitted

19 this contention insofar as the Applicant allegedly

20 failed to address *the impact of seepage from the main

21 cooling reservoir into the adjacent groundwater.

22 We've already talked about the distinction

23 that you've made between environmental impacts that

24 need to be addressed under NEPA and compliance with

25 the safe drinking water standards, the maximum
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1 contaminant level for tritium.

2 Is there anything else other than that

3 distinction that you believe the.Applicant should have

4 addressed about environmental impacts of tritium and

5 seepage from the main cooling reservoir into the

6 adjacent groundwater?

7 MR. EYE: I think the operative word, Your

8 Honor, is unregulated, which was part of the original

9 contention that was admitted. We didn't see that

10 there was a differentiation between -- or how the

11 Applicant approached this was rather to talk about how

12 they were going to regulate the contaminants and so

13 forth, but there's still the issue of the unregulated

14 seepage.

15 And I think that we did discuss how we see

16 the biological impacts as sort of disengaged from

17 legal standards, regulatory standards under the Safe

18 Drinking Water Act or other regulatory provisions. So

19 I think we have probably covered essentially that same

20 ground which is why we essentially incorporated a good

21 deal of what we were arguing in 14 from earlier.

22 CHAIR GIBSON: Okay. My antenna goes up

23 whenever you say "unregulated" because I know that we

24 -- I think have made pretty clear and I think the law

25 is pretty clear that the Texas State agency
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1 responsible for the MPDS program is going to be the

2 one that regulates this, if at all, and the NRC is not

3 going to be regulating that. You're not arguing that

4 point any more, right?

5 MR. EYE: No, Your Honor.

6 CHAIR GIBSON: And so I don't think

7 there's any dispute in this room that the NRC is going

8 to need to address the environmental impacts of this

9 material unregulated in its EIS because we have to

10 assume at this point that there is not going to be any

11 specific effluent limitation placed on seepage coming

12 out of the main cooling reservoir and the adjacent

13 groundwater.

14 It would be difficult to describe that as

15 a point source, I think, but you know, for purposes of

16 making that kind of a permit. But they have done

17 calculations and they've talked about that. Fair

18 enough.

19 Same with cobalt-60. The Applicant, I

20 think, is certainly arguing here that cobalt-60 is not

21 leaving the main cooling reservoir. It's not getting

22 into the adjacent groundwater. I don't think there's

23 been any suggestion that it's been detected there.

24 Are you asserting that it does, cobalt-60 leaves the

25 main cooling reservoir and gets into the adjacent
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1 groundwater?

2 MR. EYE: We don't have any evidence that

3 it does. That doesn't obviate the need to analyze

4 what it does even when it's left in the main cooling

5 reservoir.

6 CHAIR GIBSON: Understandably, but 14 has

7 to do with seepage out of, and I just want to make

8 sure we're on the same page of the same hymnal, okay?

9 So we understand what you're asserting and

10 why?

11 MR. EYE: Yes, sir.

12 CHAIR GIBSON: Thank you. Anything

13 further on Contention 14? Okay.

14 All right, if we could turn to the new

15 contentions, MCR-l to -5. In MCRL1, counsel for the

16 Intervenors, you complain that the Applicant has

17 failed to consider certain issues involving tritium

18 and radioactive particulates specifically bio-

19 accumulation, bio-concentration and human health

20 effects. Correct?

21 MR. EYE: Yes, sir.

22 CHAIRGIBSON: And I don't want us to keep

23 going in circles, but we keep coming back to this

24 issue of the Applicant says that it's meeting that the

25 quality of water -- I won't say it's meeting -- the
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1 quality of water in the main cooling reservoir with

2 respect to tritium and cobalt-60 is below the maximum

3 contaminant level that would need to be in a public

4 drinking water supply for those constituents.

5 And so that's, I think, where we keep

;6 coming back to this issue. I know you think that's

7 not enough, but I think that's where we keep coming

8 back to.

9 Let's look at this organically-bound

10 tritium question. Now Dr. Makhijani appears to be

11 saying that in addition that the livestock that drink

12 from the well may take in tritium. Is that correct?

13 MR. EYE: Yes, sir.

14 CHAIR GIBSON: And in turn, then some of

15 the tritium would become organically bound in the

16 livestock. Is that correct?

17 MR. EYE: Yes.

18 CHAIR GIBSON: And then what is Dr.

19 Makhijani's point, that the residents will come in

20 contact with the livestock and receive additional

21 tritium beyond what they would otherwise drink?

22 MR. EYE: Yes.

23 CHAIR GIBSON: Okay.

24 MR. EYE: He doesn't limit it to just the

25 livestock exposure to the extent that that water is
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1 used for domestic purposes growing food and so forth.

2 You've got the same uptake of tritium in that regard

3 as you would in livestock. He calls out specifically

4 things in addition to livestock.

5 CHAIR GIBSON: What' sort of uses is this

6 well put to? Is it only livestock, it's nearest well?

7 MR. FRANTZ: That's my understanding, yes.

8 CHAIR GIBSON: Okay, you're not aware of

9 any irrigation they're doing with that water?

10 MR. FRANTZ: I don't believe so. Let me

11 confirm that.

12 CHAIR GIBSON: You're not aware of any

13 domestic uses that the folks there are using, making

14 of use at all?

15 MR. FRANTZ: That's correct. The water

16 and the groundwater is slightly saline, so it's not

17 potable water.

18 CHAIR GIBSON: Right, okay.

19 MR. EYE: Your Honor, we weren't trying to

20 necessarily -- I mean that was one well that happens

21 to be the closest to the perimeter of the property

22 owned by South Texas. We're not necessarily limiting

23 our discussion to just that one well. It simply is

24 representative and since it's the one that's closest,

25 it's the one that we took up. But that doesn't
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1 necessarily mean that the discussion of organically-

2 bound tritium is limited to those who use that one

3 well. I think it's just sort of a representative

4 example.

5 CHAIR GIBSON: As I understand it, that's

6 the closest well. And so we've talked before about

7 the studies that South Texas has done about the

8 groundwater flow and how slow it is. And we've talked

9 about the fact that tritium decays relatively fast

10 compared to a lot of other radionuclides and by the

11 time it would actually reach this well, it would --

12 you know, it started out being below the maximum

13 contaminant level. It's already going to be

14 significantly below that by the time it reaches the

15 well.

16 Now if you're talking about wells beyond

17 that, presumably the amount of tritium in that

18 groundwater is going to be even lower if it's going

19 away from the main cooling reservoir as it decays

20 further and further.

21 MR. EYE: The amount of tritium in the

22 groundwater is -- I mean they're measuring tritium in

23 the groundwater based on the volume of it. I'm saying

24 it has certain levels.

25 CHAIR GIBSON: Well, that really assumes
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1 a certain amount of dilution that occurs as well and

2 so as this groundwater extends beyond the perimeter of

3 the plant, I don't know that there's any discussion

4 about whether the dilution remains the same as it

5 would in the MCR. Intuitively, one would think it

6 would not because the MCR is a much larger body of

7 water in terms of the volume than, for example, what

8 would be found in that well.

9 MR. FRANTZ: Judge Gibson?

10 CHAIR GIBSON: Yes, I was just going to

11 ask you, I don't want to presume to speak for you in

12 any way, so please.

13 MR. FRANTZ• Our calculation of 1,600

14 picocuries per liter at the nearest well did not

15 assume dilution. It considerably ignored dilution.

16 It was based solely on the concentration inthe main

17 cooling reservoir plus the decay of tritium.

18 CHAIR GIBSON: And let's just go beyond

19 this well. What is the nearest well beyond this

20 that's down gradient from the main cooling reservoir?

21 MR. FRANTZ: My understanding is that all

22 the wells between the main cooling reservoir and the

23 Colorado River which is down gradient are only used

24 for livestock.

25 CHAIR GIBSON: Okay. And you don't have
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1 any reason to suggest that the amount of tritium is

2 not going to be lower as you move further away from

3 the main cooling reservoir, are .you, by virtue of the

4 fact that you've got decay and you've got a slow

5 groundwater flow?

6 MR. EYE: I don't dispute that.

7 CHAIR GIBSON: Okay.

8 MR. EYE: At least let me put it this way,

9 at this time, I don't have a basis to dispute that.

.10 CHAIR GIBSON': Okay. Fair enough. What

11 is the pathway to human exposure of organically-bound

12 tritium that Dr. Makhijani is positing here with

13 respect to these livestock. wells that are down

14 gradient to the main cooling reservoir?

15 Is it that the -- you know, that you eat

16 the livestock, that you milk the livestock? I mean

17 what is the mechanism that he's positing here that

18 would cause an organically-bound tritium?

19 MR. EYE: Dr. Makhijani says "the health

20 impacts of eating contaminated livestock and

21 vegetables" although to the extent we're talking about

22 livestock only, we'll limit it to that, "the health

23 impacts of eating contaminated livestock for a given

24 level of radioactivity per gram of food or water are

25 considerably greater for organically-bound tritium
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1 which stays much longer in the body than tritium in

2 water."

3- So it is -- it's eating the contaminated

4 livestock -- the meat from livestock.

5 CHAIR GIBSON: Okay. Do we know what

6 these livestock are that are -- are they cattle that

7 people slaughter and eat? Is that what they basically

8 are?

9 MR. FRANTZ: I believe that's.the case.

10 CHAIR GIBSON: Okay. What sort of dose of

11 tritium would be delivered if the cattle, let's assume

12 they're cattle, whatever, they're eating, probably

13 cattle here, that are drinking this water that has, I

14 think, conservatively has no more than 1,600

15 picocuries per liter in it. What is the dose of

16 tritium that would be delivered to a human eating

17 those cattle?

18 MR. EYE: I don't know the answer to that

19 specifically, Your Honor. However,, the basic concepts

20 of bio-concentration would suggest that it would be a

21 level that was actually greater than what the head of

22. livestock had been exposed to that drank that water.

23 CHAIR GIBSON: Okay.

24 MR. EYE: Although I do not have a

25 quantification for that.
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1 CHAIR GIBSON: Okay.

2 MR. FRANTZ: And again, Judge Gibson, if

3 I may, I can provide the answer to that question.

4 CHAIR GIBSON: Please.

5 MR. FRANTZ: In Table 5.4-5 of the

6 Environmental Report, we have a table of doses of all

7 of the pathways, not just tritium, but from all the

8 pathways. And the total body dose to the maximum

9 exposed individual is 2.63 times 10-4 millirem per

10 year, which is just an incredibly small dose, far, far

11 less than what you'd expect from naturally occurring

12 background radiation.

13 CHAIR GIBSON: Do you have anything that

14 would refute what South Texas just indicated?

15 MR. EYE: I don't know if that took into

16 account eating livestock that had been consuming

17 tritiated water and that it became organically bound.

18 MR. FRANTZ: It does account for all these

19 pathways.

20 MR. EYE: Including organically-bound

21 tritium?

22 MR. FRANTZ: Even if, you assume that

23 there's organically-bound tritium, the increase in

24 dose is relatively minor. I'm going to use the very

25 report that had been used and relied upon by Dr.
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1 Makhijani. Based upon that report, he indicates that

2 doses from organically-bound tritium are, on average,

3 about twice those received from tritiated water. And

4 so even if you double this number by -- double this

5 number. It's still quite trivial.

6 I might add that that doubling is also a

7 very conservative estimate because as that report

8 indicates only about 3 percent of tritiated water

9 actually becomes organically-bound tritium and only

10 about 50 percent of organically-bound tritium. in

11 consumed food is then transferred to the consumer.

12 So again, doubling is a conservative

13 estimate of the dose and if you double this dose in

14 Table 5.4-5, it's insignificant.

15 MR. EYE: Your Honor, I would only point

16 out that Table 9 that Dr. Makhijani included in his

17 report does differentiate between adults and fetuses

18 and there are substantial differences in terms of what

19 would be expected between an adult and a fetus.

20 MR. FRANTZ: And if you take the worst

21 case in that table and multiply it by the value here

22 in Table 5.4-5, again, the result is just totally

23 insignificant, relative to say the background

24 radiation.

25 MR. EYE: Insignificant, sort of is an
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1 imprecise term here.

2 MR. FRANTZ: I can be more precise.

3 CHAIR GIBSON: Hold on, hold on. Go right

.4 ahead, Mr. Frantz.

5 MR. FRANTZ: I can give you an exact

6 percent from all pathways, not just liquid pathways as

7 provided for in our Environmental Report. The total

8 doses, cumulative doses for STP are 0.001 percent of

9 background radiation. And that's reported in Section

10 5.4.3 of our Environmental Report.

11 MR. EYE: But again, that doesn't

12 differentiate between impacts upon an adult and a

13 child or a fetus.

14 MR. FRANTZ: Correct.

15 MR. EYE: Even if you multiply it by a

16 factor of 10, it is just totally insignificant

17 relative to the background radiation.

18 CHAIR GIBSON: I think, you've made your

19 point. We can go on to the next thing. I don't want

20 to cut you all off, but I think that we know where

21 you're both coming from here.

22 One other thing on this contention,

23 counsel, the contention refers to radioactive

24 particulates, but I was not able to find any mention

25 of them in the discussion of the contention and Dr.
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1 Makhijani does not appear to make any claim of

2 exposure to cobalt-60 in groundwater. I think he's

3 only talking about tritium. Is that just an oversight

4 to include the term radioactive particulates in there?

5 MR. EYE: Well, Your Honor, I don't think

6 that it was an oversight per se.

7 CHAIR GIBSON: Okay.

8 MR. EYE: To the extent that we included

9 in MCR 1, that is the reference to particulates, it's

10 really incorporating, I think, and I may not have put

11 that in there, but it really incorporates the

12 discussion that we had in the earlier mootness motion

13 on that same issue of particulates.

14 CHAIR GIBSON: Yes.

15 MR. EYE: So -- I think it was -- the

16 omission of the discussion was not done purposelyC

17 CHAIR GIBSON: Okay. Well, let me just

18 say I think you may be a little bit like Sisyphus here

19 if you're trying to argue that there's particulates

20 getting into the groundwater, radioactive particulates

21 getting into the groundwater that contain cobalt.

22 I can appreciate the fact you may say

23 they're in the main cooling reservoir, but I think the

24 mechanism for them into the groundwater would be --

25 MR. FRANTZ: Correct, Your Honor. No, no,
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1 no. I'm differentiating between -- as does MCR-l. It

2 doesn't necessarily say we're talking about

3 groundwater. In fact, it says discharged into the

4 MCR. It doesn't really project out a groundwater

5 parameter there.

6 CHAIR GIBSON: Okay. Now there's no

7 indication that cobalt-60 is going to be bio-

8 accumulating in livestock. The only thing Dr.

9 Makhijani has talked about is tritium, correct?

10 MR. FRANTZ: Correct, Your Honor.

11 CHAIR GIBSON: Okay.' The NRC staff has

12 asserted in its answer at pages 9 to 10 that there's

13 nothing new in the Applicant's revisions to its

1 14 Environmental Report that formed the basis for your

15 claims that the Applicant failed to address

16 organically-bound tritium.

17 In your response, at pages 2 to 4, you

18 indicate that you think you were, in fact, justified

19 in asserting it, but I have to tell you I didn't

20 follow.

21 Could you explain to us what is new and

22 materially different that would enable you to file

23 this organically-bound tritium claim now?

24 MR. EYE: Your Honor --

1 25 CHAIR GIBSON: From the original
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1 application.

2 MR. EYE: Correct. Your Honor,

3 essentially the underlying reasoning here is that

4 organically-bound tritium, to the extent that it's a

5 subset of radionuclides, hasn't been discussed

6 heretofore either in the Environmental Report or

7 anywhere else that we would find. It's new.

8 To the extent that it's a refinement on

9 the original contention, taking it down to a subset,

10 it simply is, I think, and I don't want to be

11 repetitious, but it's refining our original

12 contention.

13 We also argue that even if you find that

14 it's not materially different than what they had

15 before, that we think that it's justified to advance

16 if for no other reason then it's now tied to the

17 revisions in the Environmental Report that have been

18 advanced by the Applicant.

19 We thought that it was new primarily

20 because there has been no discussion of it in the past

21 and now we're getting to this more advanced argument,

22 if you will, about the environmental impacts of

23 tritium, now more refined, organically-bound tritium.

24 Should it have been advanced in the

25 original petition for intervention? It could have.
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1 I'm not going to sit here and say that it couldn't

2 have, but at that point we were focused strictly on

3 tritium in the larger sense, rather than the subset of

4 tritium that's organically bound. We think that

5 that's -- even if this panel finds that it's not new,

6 we think it's still justified to be advanced because

7 it's an important issue and I think Dr. Makhijani's

8 report substantiates that.

9 CHAIR GIBSON: Okay. Thank you. Judge

10 Charbeneau, do you have anything further on MCR-l?

11 ADMIN. JUDGE CHARBENEAU: I just have a

12 question just to clarify in my own mind. If the

13 Applicant draws a conclusion that the health effects

14 are small, can he do so without having -- without

15 specifically acknowledging that the health effects

16 include bio-accumulation and bio-concentration?

17 Once you say that the health effects are

18 small, do you, have to enumerate everything that is

19 included within small?

20 MR. EYE: Yes, Your Honor. I think that

21 -- well, first of all, it's assumed that bio-

22 accumulation and bio-concentration have 'only small

23 effects and we would differ with that, particularly

24 when it comes to organically-bound tritium, that those

25 effects are more than what would be called small. And
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1 I think again, we rely on Dr. Makhijani's report to

2 show that the effect, certainly on, for example,

3 fetuses, is significantly greater than it is on

4 adults. And we know that to the extent that there is

5 no safe exposure to radionuclide, that it would not

6 necessarily be a small effect.

7 But there was no consideration of bio-

8 concentration and bio-accumulation. So our, argument

9 is how do you get to small without making

10 considerations of bio-accumulation and bio-

11 concentration? I don't think that those parameters

12 were considered by the Applicant in its Environmental

13 Report or its revisions.

14 ADMIN. JUDGE CHARBENEAU: But if you go

15 back to the determination of small being based on

16 satisfying an EPA limit, are those EPA limits based on

17 bio-accumulation, bio-concentration? Is that part of

18 the rulemaking or does EPA say I'm going to pick

19 20,000 picocuries per liter based only on drinking

20 water ingestion? Do they look at other pathways in

21 development of those limits?

22 MR. EYE: I don't know that they consider

23 bio-accumulation and bio-concentration in arriving at

.24 the 20,000 picocurie quantification. And again, and

25 we've cited case law that says meeting a regulatory
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1 standard does not necessarily end the discussion about

2 impacts. It is evidence of something. It's evidence

3 of an attempt to meet a regulatory limit, but just as

4 meeting regulatory limits doesn't eliminate somebody's

5 common law right to file a lawsuit for nuisance or

6 negligence of trespass or something like that because

7 it doesn't and that's pretty well settled.

8 Here, meeting a regulatory limit does not

9 necessarily mean that it's end of the discussion about

10 potential biological impacts because there's still a

11 biological impact, even if you've met a legal limit.

12 I might add that those legal limits are

13 subject to change. We know that there's been

14 fluctuation in terms of safe exposure limits to other

15 constituent contaminants and so forth.

16 So really, again, this was decoupled, if

17 you will, from a regulatory limit discussion and

18 instead tied to biological impacts or effects.

19 CHAIR GIBSON: The NRC staff, do you all

20 happen to have a view when you all prepare

21 Environmental Impact Statements about the question

22 that Judge Charbeneau just asked which is if a water

23 body, in this case the main cooling reservoir and the

24 discharges from it either into the shallow, adjacent

25 shallow groundwater or ultimately in the relief wells
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1 that discharge to the receiving water course, if those

2 water bodies are receiving water that is below the

3 level that would be acceptable for a public drinking

4 water supply for these constituents, is that

5 sufficient for -- is that the end of the matter?

6 Does the EPA assume that -- or has the EPA

7 included all these issues of bio-accumulation,

8 organically-bound tritium, and others, bioL

9 concentration? Or do you all address that issue

10 separately in the EISs?

11 MS. BIELECKI: I'd like to first start,

12 Your Honor, with the definition of small in Table B in

13 the appendix in Part 51. Something is considered

14 small if it's below the permissible levels in the

15 Commission's regulations. We keep talking about EPA

16 regulations, so I just wanted to clarify that.

17 CHAIR GIBSON: Correct.

18 MS. BIELECKI: But also when we have a --

19 here we have a small impact determination. Even if

20 you were to parse bio-accumulation, bio-concentration,

21 organically-bound tritium, you're parsing out small

22 and the impacts are going to be small. And what the

23 NRC staff does is they assess impacts. They make

24 their small, moderate, large determination and

25 consider whether any mitigation is warranted.
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1 In the NRC staff's eValuation of dose, in

2 this case, we have assessed impacts and found that

3- they are small and no further mitigation is warranted.

4 CHAIR GIBSON: Did you all address -- did

ý5 that include addressing these issues of bio-

6. accumulation, bio-concentration, or do you just assume

7 that the maximum contaminant level that EPA

8 promulgates and the discharge limitations in Appendix

9 B of Part 20 would include those things that

10 compliance -- what is the sort of touchstone here for

11 how you all make that determination?

12 MS. BIELECKI: May I have a moment, Your

13 Honor?

14 CHAIR GIBSON: Yes, you can.

15 (Pause.)

16 MS. BIELECKI: Your Honor, the methodology

17 that the NRC staff uses considers bio-accumulation and

18 bio-concentration and one of those is the LADTAP II

19 program which we discussed previously that the

20 Intervenors had a contention on. So we do consider

21 both of those. However, there is no specific

22 consideration as we pointed out in our answer of

23 organically-bound tritium. None of the NRC-approved

24 models or methodologies apply a specific consideration

25 of that.
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1 CHAIR GIBSON: Okay.

2 MR. FRANTZ: And Judge Gibson, if I may --

3 CHAIR GIBSON: Please.

4 MR. FRANTZ: We have -- we do sample. We

5 do biological sampling to determine whether there is

6 bio-accumulation and we have detected no radioactivity

7 in our biological samples since 1992. So bio-

8 accumulation is not a significant issue here.

9 CHAIR GIBSON: Have you all -- did you all

10 happen to take any samples of any of the cows that

11 drink any of the water from these livestock wells that

12 are downgrade of the main cooling reservoir?

13 MR. FRANTZ: This pertains to the

14 biological samples from the MCR which actually have

15 higher concentrations than they would downstream.

16 CHAIR GIBSON: I understand.

17 MR. FRANTZ: I don't believe we have

18 sampled the cattle at all. No, we have not.

19 CHAIR GIBSON: Okay, Mr. Eye, I know you

20 wanted to probably have the last word. It's okay.

21 Go ahead.

22 MR. EYE: I just want to clarify something

23 and actually I had a note to myself and it's one of

24 these situations where I couldn't quite make out

25 exactly what it said because it's in my handwriting,
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1 but in response to a question that I believe either

2 you or Judge Charbeneau asked --

3 CHAIR GIBSON: It was probably Judge

4 Charbeneau because he's very incisive.

5 (Laughter.)

6 MR. EYE: I'm not going to go there.

7 (Laughter.)

8 MR. EYE: It's the concept of bio-

9 magnification, too, that begins to kick in here when

10 we're talking about organically-bound tritium being

11 consumed by a head of livestock and then it being

12 consumed, in turn, by a human being.

13 And I just want to make sure that that

14 particular aspect was made clear.

15 I didn't hear all of counsel for the NRC's

16 answer just a moment ago, but I want to make sure that

17 I did understand it, that there was no consideration

18 of organically-bound tritium in the models that they

19 used. Is that correct?

20 CHAIR GIBSON: I believe that is what she

21 said. I'll let her speak for herself., but I believe

22 she was referring to the LADTAP II program. If you'll

23 recall, we had a little issue. Dr. Makhijani had

24 constructed an argument about LADTAP II and its use

25 and application. I believe we had a prior contention
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1 about that and that's how -- otherwise, I'd never know

2 anything about LADTAP II. That's how we found out

3 about it and then I think she said that they used that

4 program, Lab Tech II, albeit it not quite the way that

5 Dr. Makhijani would have prescribed earlier and that

6 by virtue of that use, they estimated dose for folks

7 who might come in contact with the stuff, but that

8 organically-bound tritium per se is not something that

9 they include.

10 MS. BIELECKI: We don't differentiate. We

11 consider impacts of all radionuclides including

12 tritium. We don't' break down the impacts from

13 tritiated water versus organically-bound tritium

14 because as we've discussed earlier the difference that

15' it will make generally in 'these dose calculations is

16 insignificant.

17 CHAIR GIBSON:' Okay. And I know Dr.

18 Makhijani doesn't share that view, but at least we

19 know what we're talking about here, okay, and that's

20 the purpose of this process.

21 MR.. EYE: Yes, sir.

22. CHAIR GIBSON: Okay. Anything further,

23 Dr. Charbeneau?

24 'ADMIN. JUDGE CHARBENEAU: No, sir.

25 CHAIR GIBSON: Let's turn to MCR-2,
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1 please. Another one of those Jacques Cousteau

2 moments.

3 Counsel for Intervenors, you're asserting

4 here that the Applicant is obligated to address the

5 means to monitor and control the discharges from the

6 MCR relief wells.

7 Regardless of whether you like the

8 Applicant's characterization of the constituents in

9 the relief well discharges, I take it that you're not

10 disputing that the Applicant has described the volume

11 of the relief well discharges, correct?

12 MR. EYE: That's correct, Your Honor. In

13 this contention, we do not contest that particular

14 point.

15 CHAIR GIBSON: And you're not disputing

16 that the Applicant has described that tritium is

17 present in the relief well discharges, correct?

18 MR. EYE: Correct.

19 CHAIR GIBSON: And you're not disputing

20 that the Applicant asserts that it has detected

21 tritium in some of the samples that it has taken in

22 the relief wells, correct?

23 MR. EYE: That is correct.

24 CHAIR GIBSON: And you're not disputing

25 that the Applicant has never detected tritium at
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1 levels above the MCL, correct?

2 MR. EYE: Correct.

3 CHAIR GIBSON: Now I can understand your

4 concern that the State of Texas has apparently chosen

5 at this point that it's not going to require

6 monitoring of this discharge and that it's not going

7 to impose additional controls on the discharge.

8 But while I can understand your

9 consternation, what I'm having difficulty

10 understanding is what more the Applicants could say

11 about the environmental effects of the discharge. I

12 mean are you suggesting that they should impose

13 additional controls on the discharge, even if the

14 concentrations of tritium are below the maximum

15 contaminant level of the Safe Drinking Water Act for

16 tritium?

17 MR. EYE: Your Honor, I think that what

18 we're suggesting is that given that there is not a

19 monitoring for the relief well discharges, we don't

20 really know precisely what we're dealing with. So

21 it's not necessarily a matter of control. It's a

22 matter of knowing precisely what's going through the

23 relief wells. And I think that's really the thrust of

24 MCR-2. And it's again, derived from Dr. Ross's

25 report. But given that we do have discharges in these
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1 relief wells and that nobody is regulating those, per

2 se, we have a question as to whether one can know with

3 an adequate degree of certainty what the quality of

4 that water happens to be that's going through the

5 discharge wells.

6 And this is particularly the case since we

7 know that there is tritium going through those relief

8 wells and the relief wells don't get used frequently,

9 as I understand it. I don't know that they're used on

10 a continuous basis.ý I think they're used only when

11 they need to relieve some level of water or reduce

12 some level of water in the MCR or deal with blowdown.

13 No? All right.

14 CHAIR GIBSON: I don't know. I was going

15 to -- Dr. Charbeneau and I were just -- maybe had a

16 little different understanding.

17 MR. EYE: I may have a misunderstanding

18 about that, but that to the extent they're used on a

19 continuous basis that actually supports our argument

20 even more. I mean if it was used on an intermittent

21 basis then perhaps it's less important, but if, in

22 fact, they are used on a continuous basis and are

23 discharging continuously here we've got and you've

24 used the term of art earlier, Your Honor. It's a

25 point source. If this point source was discharging
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1 from a coal unit or a plastics company, it would be

2 regulated.

3 The fact that it's not regulated isn't

4 something that we all in this room can do very much

5 about at this point. But what we can do is ask the

6 question given that it's unregulated and that the

7 State of Texas regulatory bodies are not engaged in

8 dealing with that particular discharge, then it seems

9 to fall perhaps by default on to the NRC to determine

10 whether the discharges from those relief wells are

11 causing some sort of an impact that ought to be

12 considered within the ER.

13 CHAIR GIBSON: It seems to me that about

14 the only thing you could say is that if it were

15 monitored, the environmental effects would be the same

16 as if they were not monitored. Because they're not

17 going to regulate them. The State of Texas is not

18 going to require that they be regulated. The NRC is

19 not going to, I don't think.

20 MR. EYE: As a matter of law, whether it's

21 regulated or not doesn't necessarily mean that it

22 shouldn't be determined whether it's causing an

23 effect. Again, we're decoupling this from whatever

24 the State of Texas or other regulatory bodies may

25 choose or not to do about a particular point source of
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1 contamination.

2 CHAIR GIBSON: I'm saying .-- completely.

3 What I'm saying is if you monitored the environmental

4 effects would be the same.

5 MR. EYE: I see.

6. CHAIR GIBSON: Because they're not going

7 to regulate it. Right now what we know is they're not

8 going to -- so I'm trying to understand what the point

9 of monitoring is if the environmental effects are

10 going to be the same.

11 MR. EYE: So you'll know what they are.

12 And in terms of NEPA, developing information so the

13 decision makers and the public can be aware of the

14 impacts are, this is one of those places where there

15 appears to be something of a gap. And it's a gap that

16 we think has material effect on whether or not the

17 license ought to be issued.

18 CHAIR GIBSON: Just so we're clear, could

19 you please describe whether those discharges are

20 continuous or intermittent?

21 MR. BURDICK: Sure, Your Honor. This is

22 Stephen Burdick, counsel for the Applicant. The

23 discharges from the relief wells is a continuous flow

24 process. And that's water that seeps from the main

25 cooling reservoir into the upper groundwater and then
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1 based on the hydrostatic pressure is pushed out of

2 those relief wells that surround the main cooling

3 reservoir.

4 As we talk about in our Environmental

5 Report revisions, approximately 68 percent of the

6 seepage water goes through those relief wells and the

7 other 32 percent bypasses relief wells and continues

8 down gradient in the groundwater.

9 CHAIR GIBSON: And this is important, if

10 I understood from our site visit, this is important

11 for purposes of the integrity of the structure that

12 holds the main cooling reservoir there, correct?

13 MR. BURDICK: That's correct. The

14 integrity of the berm around the main cooling

15 reservoir itself.

16 CHAIR GIBSON: I appreciate that

17 clarification.

18 Do you have anything else on MCR-2?

19 application

20 ADMIN. JUDGE ARNOLD: I just have one

21 question for Intervenors. Could you point out what is

22 the new information that makes this a timely

23 contention?

24 MR. EYE: Your Honor, I think it was new

25 to us. To the extent that we drilled down far enough
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1 and determined that there was an unregulated point

2 source contamination, it was new to us. I don't know

3 that I could sit here and tell you that it was

4 necessarily new per se. And to that extent I would

5 simply go back to this panel's discretion to admit a

6 contention notwithstanding that it may hot have been

7 based upon strictly new information.

8 This is again something of refinement from

9 previous contentions that dealt with the MCR. And as

10 we develop those and as I said drilled down deeper,

11 these began to emerge. So that's my answer.

12 CHAIR GIBSON: Thank you.

13 MR. EYE: You're welcome.

14 CHAIR GIBSON: Did you want to say

15 something, counsel?

16 MR. BURDICK: Your Honor, just a point of

17 clarification.

18 CHAIR GIBSON: Yes.

19 MR. BURDICK: I've heard that Intervenors

20 state a couple of times that these discharges from the

21 relief wells are unregulated. In fact, they are

22 regulated by the TCQ under the Texas Plume Discharge

23 Elimination System Permit. At page 11 of that permit

24 it says "discharges from sources such as reservoir

25 relief wells are authorized." So I think it's
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1 incorrect to call them unregulated.

2 MR. EYE: Your Honor --

3 CHAIR GIBSONi: And I may have said the

4 same thing myself and if I did, I apologize to the

5 extent that I suggested that they're totally

6 unregulated. But it is essentially just a general

7 authorization that that can occur. I think what the

8 Intervenors are seeking -- so we'll clean my mouth out

9 with scotch here.

10 (Laughter.)

11 The'Intervenors are seeking to have the

12 State of Texas impose some specific effluent

13 limitations on the discharges from those relief wells

14 and it was to that that I was referring when I said

15 regulated. So if I did not 'say that with quite the

16 precision, I'm sure that Mr. Eye and I both apologize

17 for that lack of precision. But that is, I think,

18 what we were intending I think -- and I think we had

19 a sort of meeting of the minds until you destroyed it

20 for us.

21 (Laughter.)

22 Now we'll go forward with that. Okay.

23 If there's nothing further with respect to MCR-2, I

24 think this would be a good place to break for lunch.

25 I suggest we come back at 1:30. And we will start
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then. We'll stand in recess. Thank you.

(Whereupon, the above-entitled matter went

off the record at 12:06 p.m. and resumed at 1:36

p.m.)
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1 A-F-T-E-R-N-O-O-N S-E-S-S-I-O-N

2 1:36 P.M.

3 CHAIR GIBSON: Please be seated. Thank

4 you.

5 MR. FRANTZ: Judge Gibson, if I may?

6 CHAIR GIBSON: Sure.

7 MR. FRANTZ: I'd like to correct one of

8 the statements I had made earlier this morning. I

9 believe you had asked whether we had done any

i0 biological sampling of the cattle. I answered no. My

11 people have told me that, in fact, we do sample some

12 of the cattle and we have not found any radioactivity

13 through our sampling program.

14 ADMIN. JUDGE ARNOLD: You sample for

15 nuclides, not taste?

16 (Laughter.)

17 MR. FRANTZ: That's right. We sample

18 basically for gamma emitters.

19 CHAIR GIBSON: Good. Okay.

20 ADMIN. JUDGE CHARBENEAU: Do you remember

21 what the travel time was roughly from the cooling

22 reservoir to that closest well?

23 MR. FRANTZ: It was around 40 feet per

24 year, 1400 feet, so you're talking about approximately

25 I guess 30 years.
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1 ADMIN. JUDGE CHARBENEAU: So if anything

2 was heading that way it probably wouldn't be there

3 yet, it would be close.

4 MR. FRANTZ: Yes, that's right, be very

5 close.

6 ADMIN. JUDGE CHARBENEAU: Thank you.

7 CHAIR GIBSON: Okay, if we could turn to

8 Contention MCR-3, please.

9 Counsel for the Intervenors, you are

10 maintaining that the Applicant has failed to study

11 certain environmental effects of the operational

12 increases attributable to Units 3 and 4, correct?

13 MR. EYE: Yes, sir.

14 CHAIR GIBSON: And in this contention, in

15 order for me to understand it, I need to take it one

16 step at a time. So let's start with the most basic.

17 You are asserting that Units 3 and 4 will increase

18 water consumption. Is that correct?

19 MR. EYE: Yes, sir.

20 CHAIR GIBSON: Second, you are asserting

21 that as water consumption increases, the volume of

22 water entering the main cooling reservoir will

23 increase as well, correct?

24 MR. EYE: Yes, Your Honor.

25 CHAIR GIBSON: Then you assert that
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1 because the Applicant, plans to maintain the water

2 level within the original, design levels of 40 feet

3 above mean sea level, that the increased volume of

4 water that enters the main cooling reservoir of

5 necessity must be discharged through increased seepage

6 into the shallow groundwater adjacent to the main

7 cooling reservoir. Is that correct?

8 MR. EYE: Yes.

9 CHAIR GIBSON: Okay. So connecting those

10 dots, you claim that the Applicant is wrongly alleging

11 in its Environmental Report in Section 2.3.1.1.2.1

12 that the addition of Units 3 and 4 will have an

13 insignificant impact on seepage from the main cooling

14 reservoir. Is that how we connect those dots?

15 MR. EYE: That's well summarized.

16 CHAIR GIBSON: Thank you. Even a broken

17 clock is right twice a day.

1.8 Okay, now in response to. this claim,

19 counsel for the Applicant, you assert in your answer

20 at page 12 that the volume of seepage is

21 inconsequential because no matter how much seeps into

22 the adjacent groundwater, the quality of water in the

23 main cooling reservoir is so good in terms of maximum

24 contaminant levels for radionuclides at least, that it

25 will have an insignificant impact on groundwater. Is
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1 that a fair statement?

2 MR. BURDICK: Your Honor, just to clarify,

3 we do state in the Environmental Report that there

4 will be an insignificant increase in the seepage rate.

5 However, our discussion of environmental impacts

6 through that seepage in Section 5.2.3 and 5.4.1 are

7 not based on a small increase in seepage rate.

8 Instead, they're based, as you first stated, on the

9 water quality in the main cooling reservoir itself.

10 So we don't rely on a small increase in seepage rate

11 to conclude that the environmental impacts are small.

12 We rely on the water quality in the MCR itself.

13 CHAIR GIBSON: Okay. Counsel for

14 Intervenors, leaving aside the issue of water

15 consumption for the moment, how do you respond to the

16 Applicant's argument that the volume of seepage is

17 immaterial because the concentration of pollutants in

18 the main cooling reservoir is relatively so good?

19 MR. EYE: Well, it's because as volume

20 increases, the amount of contaminants that seeps out

21 also increases. In other words, as you've got four

22 units running, you've got proportionately greater

23 levels of contamination so that as contaminant levels

24 increase, in the MCR generally, and there's an

25 increase in seepage to maintain the 49 feet above sea
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1 level level, there would be a corresponding increase

2 in the number of contaminants that seep through the

3 floor of the MCR into groundwater.

4 CHAIR GIBSON: On an absolute volume basis

5 or on a concentration basis, or both?

6 MR. EYE: Well, first it would be on a

7 volume basis but it really then is tied to the actual

8 amount of contaminants and we are postulating and I

9 think it's reasonable based on what we have seen in

10 the ER that there will be a proportionate increase in

11 some parameters of contaminants as well.

12 So I think the answer to your question

13 would be yes.

14 CHAIR GIBSON: Yes, please.

15 MR. BURDICK: In Environmental Report

16 Section 2.3.1.1.2.1, we do specify that the maximum

17 level of the main cooling reservoir will be 49 feet to

18 support operation of the four units.

19 I think it's important to note that that's

20 currently the design level of the main cooling

21 reservoir and so if 1 and 2 operate at that level,

22 they could if they make whatever modification to raise

23 it to that level..

24 Right now, the current level is 47 feet

25 mean sea level. So it is a small increase in the
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1 height of water in the main cooling reservoir, but our

2 discussion in the Environmental Report Section

3 2.3.1.1.2.1 provides that the maximum seepage rate of

4 5700 acre feet per year. So that really bounds any

5 kind of seepage rate that the Intervenors are talking

6 about here.

7 I think here too, I would point out, in

8 their contention, they don't show any dispute with our

9 environmental revisions in Section 5.2.3 and 5.4.1

10 that would be affected by any sort of increased

11 seepage rate. So again, we do not rely on the seepage

12 rate itself, but instead just accounted for the amount

13 of these constituents in the MCR for operation of all

14 four units when we're developing our environmental

15 impacts analysis.

16 And really, what we've been talking about

17 today, this morning, regarding tritium, is that

18 analysis and I think that doesn't depend on the

19 seepage flow rate.

20 CHAIR GIBSON: Judge Charbeneau?

21 ADMIN. JUDGE CHARBENEAU: Yes, I thought

22 I understood part of what was going on in the

23 discussion of this contention. I'm not sure I do

24 right now.

25 My understanding is that current maximum
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1 water level in the MCR is 49 feet, current --

2 MR. BURDICK: Units 1 and 2, the

3 administrative limit right now is 47 feet mean sea

4 level. But it was designed to go up to 49 feet mean

5 sea level. And with the addition ofithe two units,

6 STP would raise it to that 49-foot level.

7 ADMIN. JUDGE CHARBENEAU: Thank you. That

8 helps.

9 ADMIN. JUDGE ARNOLD: Let me just ask

10 this. The current value you have of the massive water

11 that leaks is a calculation, right?

12 MR. BURDICK: Correct.

13 ADMIN. JUDGE ARNOLD: And that is based

14 upon what height?

15 MR. BURDICK: That was developed when the

16 MCR was first constructed and is based at the 49-foot

17 level, so what the level would be with all four units.

18 ADMIN. JUDGE CHARBENEAU: Thank you.

19 CHAIR GIBSON: Let's turn to the issue of

20 water consumption. Now South Texas is claiming that

21 this is not part of its amendment and so it's not

22 appropriate for a new contention. How do you respond?

23 MR. EYE: Your Honor, are we still dealing

24 with MCR-3, correct?

25 CHAIR GIBSON: Correct.
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1 MR. EYE: Your Honor, based upon our

2 reading of the proposed revisions to the Environmental

3 Report is where this particular contention came from.

4 So all I can say is as we were working on these

5 contentions, based upon the Environmental Report

6 revisions, is the origin of this.

7 Now if I could have just a moment, I might

8 be able to clarify?

9 CHAIR GIBSON: Sure.

10 (Pause.)

11 MR. EYE: Your Honor; I believe, and I am

12 certainly subject to being corrected, that the

13 contention fell out of Section 2.3.1.1.2.1 which I

14 believe was revised, was one of the sections that was

15 revised in the ER and that was the origin of the new

16 contention, as I recall it.

17 I'm struggling just a bit because I think

18 I had this one confused with another contention, but

19 that is my recollection based upon a revision to that

20 particular section.

21 CHAIR GIBSON: Yes, sir.

22 MR. BURDICK: The revisions to this

23 section were not based on addressing water

24 consumption. We don't believe that was part of the

25 admitted contentions. It wasn't the purpose for
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1 submitting the ER revisions. I don't believe there's

2 information in here on water consumption.

3 Instead, I would point the Board to

4 Environmental Report Section 5.2.2.1 which we discuss

5 in our answer which does address water consumption and

6 we did not revise that section during these

7 Environmental Report revisions and that section

8 addresses water consumption.

9 MR. EYE: I stand corrected.

10 CHAIR GIBSON: Okay. Thank you. Do we

11 have anything else on MCR-3, Judge Arnold?

12 ADMIN. JUDGE ARNOLD: No.

13 CHAIR GIBSON: Let's go to MCR-4. This

14 contention concerns the impact of Units 3 and 4

15 discharging nonradioactive constituents in the main

16' cooling reservoir and the adjacent groundwater. Is

17 that correct?

18 MR. EYE: Yes, sir.

19 CHAIR GIBSON: Your expert, Dr. Ross,

20 asserts three separate points in support of this.

21 First, she claims that the TPDES, the Texas Pollutant

22 Discharge Elimination System permit fails to set

23 discharge limits on salinity and total dissolved

24 solids. Is that correct?

25 MR. EYE: Yes.
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1 CHAIR GIBSON: Secondly, she claims that

2 the Environmental Report fails to characterize fully

3 several constituents in the main cooling reservoir.

4 Is that correct?

5 MR. EYE: Yes.

6 CHAIR GIBSON: . And third, she claims that

7 the constituents are salinity, total dissolved solids,

8 metals, and radionuclides. Is that correct?

9 MR. EYE: Yes, sir.

10 CHAIR GIBSON: Okay. Let's start with

11 radionuclides. We've been talking about that quite a

12 bit today and we've discussed earlier tritium and

13 cobalt-60. Are there any other radionuclides that Dr.

14 Ross or you have in mind?

15 MR. EYE: I don't believe so.

16 CHAIR GIBSON: Okay. Again, I know we've

17 come to this point several times since this proceeding

18 began, but what would you have the Applicant address

19 in its Environmental Report or the NRC staff address

20 in its Environmental Impact Statement regarding

21 whether the Texas Commission on Environmental Quality

22 imposes monitoring of specific constituents much less

23 specific discharge limitations of those constituents?

24 MR. EYE: Well, Your Honor, again, this is

25 to the extent that the Applicant would rely on the
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.1 standards that are imposed by the State of Texas, that

2 does not necessarily mean that there are not

3- environmental impacts that are associated even if

4 those limits are met.

5 And I think that one thing -- .and let me

6 say, I think they didn't get that message initially.

7 And I think the revisions thatithey've made to this

8 application do acknowledge the fact.that there is this

9 process and that. there are. environmental impacts

10 that's, not regulated and that they need to be

11 evaluated.

12 Now I'm not suggesting that they 'did

13 everything-right. But I am suggesting that I think

14 that your pleading,., if you will, made 'clear that they

15 did have some problems and the fact that we admitted

16 those contentions: is reflective of that. I'm talking

17 about now. Now that we're past that initial faux pas.

18 CHAIR GIBSON: Exactly..

19 MR. EYE: Let me be as specific as we can

20 be here. The Applicant suggests that the impacts of

21 adding STP 3 and 4,: the discharges from 3 and 4 to the.

22 MCR, they characterize these as being slight increases

23 and I'm reading from their brief at page 15 and

24 they're quoting from the ER in that regard. Well, we

25 did the math. And here's what's slight. Here's what
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1 they call slight. The total of dissolved solids would

2 increase 41 percent, under the first calculation,

3 where it's increased from 2178 to 3076. And then

4 under the second calculation, it was calculated to

5 increase from 2256 to 3838. That's a 70.2 percent

6 increase.

7 Those don't sound very slight to us.

8 Those sound, in fact, rather significant increases

9 with the addition of Units 3 and 4.

10 And so to the extent that there's been an

1i1 attempt to soften the increases by characterizing them

12 as slight doesn't really match up with the actual'

13 quantification of those increases. And as far as I

14 could tell, while they essentially told us what the

15 increases would be, there's no real explanation of

16 what the corresponding impacts one could expect from

17 those increases.

18 CHAIR GIBSON: Okay. But ultimately the

19 decision whether these specific constituents are

20 present at a. sufficient level that they should be'

21 monitored or the discharge limit should be set for

22 them is up to the TCEQ. You do concede that?

23 MR. EYE: As a regulatory matter,' it is.

24 In other words, can they send that much through the

25 pipe and have it discharged into the environment?
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1 Absolutely, I agree with you 100 percent. Of course,

2 again, we go back to that doesn't necessarily answer

3 the question about what impacts biologically or

4 environmentally we could.anticipate from that.

5 CHAIR GIBSON: Okay. I just wanted to be

6 sure that we're not going down that rabbit trail.

7 Okay.

8 And I think you've conceded as much on

9 page six of your response, that is a TECQ matter.

10 Okay.

11 Let's turn first to what you specifically

12 maintain the Applicant failed to address in the ER

13 regarding totaldissolved solids, the thing you' just

14 brought up. Specifically, Dr. Ross disputes. the

15 Applicant's claim in its revision to Section 5.2.2.3.1

16 of the Environmental Report where the Applicant claims

17 that conductivity is a good indicator of total

18 dissolved solids. Is that a fair statement?

19 MR. EYE: Yes., .sir.

20 CHAIR GIBSON: Dr. Ross claims that the

21 Environmental Report provides no correlation between

22 conductivity and total dissolved solid, is that

23 correct?

24 MR. EYE: That's what she says, yes.

25 CHAIR GIBSON: Okay, not in page three of
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1 her letter report, she says that the Applicant does

2 not evaluate the environmental consequences of such a

3 discharge during hot, dry periods, of low flow, which

4 is the time when higher main cooling reservoir

5 specific conductants would make a discharge most

6 likely. Okay?

7 MR. EYE: Yes.

8 CHAIR GIBSON: Now by this statement are

9 we to understand Dr. Ross to suggest that as the

10 temperature of the main cooling reservoir rises,

11 conductivity will increase concomitantly?

12 MR. EYE: Your Honor, I don't know that it

13 was necessarily tied to the temperature of the MCR as

14 much as it was the low flow that would result during

15 a protracted drought where you wouldn't really have

16 much being added to the MCR so that presumably there

17 would be less outflow as well.

18 CHAIR GIBSON: Okay. Well, I understand

19 what you're saying, but it sure sounded to me like

20 what your expert was saying was that there was a

21 correlation between temperature and conductivity.

22 Maybe she didn't say that.

23 MR. EYE: I think that that -- I can see

24 where one could read that sentence and reach that

25 conclusion and this is probably a function of speaking
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1 to somebody about it and then seeing it in print and

2 having it resonate with what the conversation was

3 before and not taking into account how that sentence

4 might otherwise be read.

5 CHAIR GIBSON: Okay..

6 MR. EYE: I think that it is related more

7 to the low flow rather than the inherent temperature

8 that would be involved.

9 CHAIR GIBSON: Okay. But if she is making

10 a -- she seems like she's sort of making this

11 association between total dissolved solids and

12 temperature and conductivity. And it sounds to me

13 like what she's saying is that conductivity is not an

14 accurate proxy or indicator for total dissolved

15 solids.

16 MR. EYE: That I think that is accurate.

17 CHAIR GIBSON: Let's find out from the

18 South Texas. Is conductivity an accurate proxy for

19 total dissolved solids?

20 MR. FRANTZ: That's what our application

21 says, yes.

22 CHAIR GIBSON: Okay.

23 MR. FRANTZ: But in any case, we do have

24 a calculation of total dissolved solids. We evaluate

25 the environmental impact of that, both on groundwater
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1 and on the Colorado River. We show that both the

2 groundwater and the Colorado River are slightly

3 saline. Especially during low flows you're going to

4 have more influx of water from the Gulf of Mexico

5 making it even worse in terms of salinity and total

6 dissolved solids.

7 And so we show that given the natural

8 environment, the ambient conditions in both the river

9 and the groundwater, the discharge of total dissolved

10 solids either to- the groundwater or to the river

11 itself will not be any different from what you'd see

12 through the naturally-occurring variations in the

13 river itself and in the groundwater. And therefore,

14 we show that there's no environmental impact or small

15 environmental impacts.

16 CHAIR GIBSON: Does your Environmental

17 Report account for temperature?

18 MR. FRANTZ: I don't believe temperature

19 is an important factor here.

20 CHAIR GIBSON: Okay, so it's your position

21 that temperature is not important in terms of

22 conductivity. Is that correct?

23 MR. FRANTZ: In terms of the impacts of

24 TDS, yes.

25 CHAIR GIBSON: Okay. Judge Arnold, did
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1 you have anything on that?

2 ADMIN. JUDGE ARNOLD: Although I don't

3 have it right before me, your original Contention 12

4 also discussed total dissolved solids in salinity and

5 I was wondering how does this contention differ from

6 Contention 12?

7 MR. EYE: Not very much. Nevertheless,

8 particularly given the rather startling increases in

9 total dissolved solids that could be expected by Units

10 3 and 4 being part of the mix, as we've pointed out,

11 ranging anywhere from 41 to 70 percent increases,

12 that's an issue that seems to us that rises to

13 something that would justify inclusion as a contention

14 irrespective of whether it's based on the

15 Environmental Report or revisions to the Environmental

16 Report. That particular aspect heretofore had not

17 been litigated in terms of the TDS. I don't think

18 that we ever raised the question in the original

19 Contention 12 about these sorts of specific increases

20 ranging from like I say 41 to 70 percent.

21 ADMIN. JUDGE ARNOLD: What is the new

22 information in this revision that makes this a timely

23 contention?

24 MR. EYE: As I said, Your Honor, I'm not

25 sure that there is any inherently new information and
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1 we would rely rather on the fact that this is a

2 salient allegation that we believe would be justified

3 to be admitted, irrespective of whether it's based on.

4 new information. And we believe that the panel has

5 the authority and the discretion to do so.

6 ADMIN. JUDGE ARNOLD: Thank you.

7 MR. FRANTZ: Can I respond to this?

8 ADMIN. JUDGE ARNOLD: Sure.

9 MR. FRANTZ: One of the requirements of

10 Section 2.309(f) (1) is that they show a generally

11 disputed material fact. All they're doing is quoting

12 the various numbers we have already in the

13 Environmental Report. They're not disputing those

14 numbers. They're not disputing our calculation of the

15 environmental impacts from those numbers. There's no

16 disputed material fact here.

17 MR. EYE: May I?

18 CHAIR GIBSON: Yes, certainly.

19 MR. EYE: Thank you. We do, as an

20 omission. There's no discussion about what the

21 expected impact is from increasing TDS from 41 percent

22 increase to a 70 percent increase. There's no

23 discussion of that. It's just posited as something

24 that's going to happen. And so I just would point

25 that out.
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1 ADMIN. JUDGE ARNOLD: Thank you. I have

2 no more questions.

3 CHAIR GIBSON: Thank you. Judge

4 Charbeneau?

5 ADMIN. JUDGE CHARBENEAU: Just one more

6 point. There is specific mention of lead, molybdenum,

7 and vanadium in the contention. Is there something

8 special about those?

9 MR. EYE: The new calculations?

10 ADMIN. JUDGE CHARBENEAU: No, the

ii reference, pointing out lead, molybdenum, and vanadium

12 specifically. Is there a reason why these three are

13 specifically being mentioned?

14 MR. EYE: They're a criteria of pollutants

15 with known health effects because of exposures. And

16 as Dr. Ross points out in her report, they were --

17 compared to screening levels they were over the

18 screening level limit as that is lead, vanadium,

19 molybdenum.

20 ADMIN. JUDGE CHARBENEAU: And that's the

21 screening level for drinking water?

22 MR. EYE: Yes.

23 MR. FRANTZ: If I could clarify that? The

24 actual level, the actual concentrations, were not

25 determined to be over the screening levels. What we
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1 did, we had a detection level and the detection level

2 was higher than the screening level f or drinking

3 water. And we determined that we could not detect

4 anything given our detection levels.

5 We, did not actually determine what the

6 actual concentrations of these chemicals were in the

7 main cooling reservoir because they were below our

8 detection levels. In fact, we don't know of any

9 sources for those two chemicals. So we don't

10 anticipate there be essentially any concentration.

11 CHAIR GIBSON: We're talking molybdenum

12 and lead and vanadium?

13 MR. FRANTZ: The last -- molybdenum and --

14 CHAIR GIBSON: Vanadium?

15 MR. FRANTZ: Yes. There's no sources of

16 that.

17 ADMIN. JUDGE CHARBENEAU: So the values

18 that -- I remember in the earlier draft, I think in

19 Chapter 2, if I'm not mistaken, there was a table that

20 had these listed in there.

21 MR. FRANTZ: Yes.

22 ADMIN. JUDGE CHARBENEAU: Those were also

23 -- you were listing at that point the detection limits

24 rather than the concentrations.

25 MR. FRANTZ: What we said is they were
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1 below the detectable levels., And I might add that

2 these are -- the levels that the Intervenors have

3 referred to are the state drinking water levels. The

4 main cooling reservoir, of course, is not used for

5 drinking water. It's used for cooling purposes for

6 South Texas.

7 And also, the receiving waters for

8 discharges, both the groundwater and the river itself

9 are not used for drinking water purposes. So even if

10 you assume that the concentrations of these chemicals

11 exceeded the drinking water standards, there is simply

12 no impact from that because it's not used for drinking

13 water.

14 CHAIR GIBSON: There were three, right?

15 Molybdenum, vanadium, and lead?

16 MR. FRANTZ: Yes.

17 CHAIR GIBSON: There's not a source of

18 lead either?

19 MR. FRANTZ: I don't know whether there's

20 any source of lead, but we also have discharge limits

21 from the main cooling reservoir which are far lower

22 than these detection levels. We only need, of course,

23 to monitor when we do discharges, but those discharge

24 limits are far smaller and they are less than the

25 state drinking water limits, I believe.
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1 CHAIR GIBSON: Let's return to total

2 dissolved solids for a minute.

3 Dr. Ross is saying that mean total

4 dissolved solid values are not representative of the

5 actual discharges to the receiving water courses

6 during critical periods. I think these were the low

7 flow times that she was talking about. How would you

8 respond to that?

9 MR. FRANTZ: First of all, she did not

10 specify what the critical periods are, so we're left

11 to guess.

12 CHAIR GIBSON: Okay.

13 MR.. FRANTZ: Now, I assume as you do, that

14 she's probably referring to conditions of drought or

15 we have a lowering of the level of the main cooling

16 reservoir. Of course, during conditions of drought

17 we're not allowed to discharge to the river because

18 the river flow will be below our permanent discharge

19 limits. We can't discharge if the river flow is below

20 a certain percent or a certain volume. And so during

21 conditions of drought we really realistically can't

22 discharge.

23 CHAIR GIBSON: Okay.

24. MR. FRANTZ: Also, by the way, during

25 conditions of drought, you're more likely to have the
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1 influx of water from the Gulf of Mexico, so the water

2 is going to become more saline anyway, where the river

3- is going to become a little more saline.

4 CHAIR GIBSON: Okay. Now the other

5. constituent that Dr. Ross mentioned is salinity. My

6 understanding is that salinity is measured by total

7 dissolved solids.

8 MR. EYE.: That's my understanding as well.

9 CHAIR GIBSON: It would seem to me that if

10 the Applicant addresses the concerns that Dr. Ross

11 addresses, they of course claim that they've already

12 addressed them, but irrespective of that it would seem

13 that whether they addressed them now or addressed them

14 later with respect to total dissolved solids that

15 would also address your concerns about salinity, would

16 it not?

17 MR. EYE: It would seem --

18 CHAIR GIBSON: Aren't they essentially the

19 flip side of the same coin?

20 MR. EYE: I think that there is an

21 overlap.

22 CHAIR GIBSON: I just want to be sure.

23 Thank you.

24 So what you're asserting is that there's

25 really no live dispute between what Dr. Ross is
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1 asserting in a report and what you've already put in

2 your Environmental Report. Is that a fair statement?

3 MR. EYE: That's fair.

4 CHAIR GIBSON: Anything else, Judge Arnold

5 on that contention? Okay.

6 I guess we're ready for MCR-5. I hate to

7 sound like a broken record, but it seems like we keep

8 returning to the same problem. As long as the

9 Applicant studies the environmental impacts of

10 unregulated water seepage rates from the main cooling

11 reservoir after Units 3 and 4 go, online, isn't the

12 decision to whether it is necessary to monitor and

13 control that solely a matter left up to the Texas

14 Commission on Environmental Quality?

15 MR. EYE: Well, to the extent that it has

16 a water quality impact does fall to the state agency.

17 To the extent that it has impacts on the MCR, then

18 it's back to the NRC. And I think that there is- I

19. think that we're talking about a focus on the MCR

20 rather than -- and the impacts on the MCR itself in

21 terms of knowing what the seepage rate and quantity

22 and quality would be.

23 In other words, this is the means by which

24 they determine what they have in the MCR of quantity

25 and quality-wise. Now does that inform others about
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1 what is being discharged as well? It does, Your

2 Honor. I don't dispute that. But I think that the

3 focus of this was the impacts on the MCR itself.

4 CHAIR GIBSON: Could you look at your

5 petition that contains CMR-5? Do you have that handy?

6 This is what it says. "The Applicant fails to state

7 how the MCR water seepage rate, quantity, and quality

8 will be monitored and controlled."

9 Now just reading that it sounds to me like

10 the focus is on seepage from the main cooling

11 reservoir into the adjacent groundwater. It's not

12 what's going on in the main cooling reservoir itself.

13 MR. EYE: I agree.

14 CHAIR GIBSON: Okay. Thank you. The

15 Intervenors have asserted that water levels in the

16 main cooling reservoir dropped to 36.3 feet mean sea

17 level during the past summer. And that this must have

18 caused an increase in the concentration of

19 contaminants in the main cooling reservoir and

20 consequently in the adjacent groundwater that receives

21 seepage from the main cooling reservoir.

22 Did you address this in the Environmental

23 Report?

24 MR. BURDICK: Your Honor, there are

25 sections of the Environmental Report which we did not,
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1 revise here today, but do address drought and water

2 availability.

3 I think this contention is very similar to

4 Contention MCR-3 regarding the impact of the water

5 level in the MCR. By design, the main' cooling

6 reservoir water level is going to fluctuate depending

7 on evaporation, discharges to the Colorado River, and

8 the availability of makeup water from the Colorado

9 River to the MCR. And so I don't think .there's any

10 change to our analysis based on that level of the MCR

11 that does fluctuate and so I believe there's nothing

12 inconsistent in our Environmental Report revisions

13 with that fluctuating water level.

14 And with this regard, I would point out as

15 well that again, here the Applicants haven't

16 demonstrated a genuine dispute. They haven't

17 challenged anything in our Environmental Report

18 revisions. The Environmental Report, Section 5.2.3

19 discusses groundwater and surface water quality and I

20 believe that encompasses these issues here.

21 CHAIR GIBSON: Is it your position that

22 the specific events of this summer did not need to be

23 addressed because you had addressed the same

24 conditions effectively in your discussion of the

25 environmental effects of low-flow conditions when
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1 there were high temperatures and low MCR level.

2 MR. BURDICK: With respect to water

3 quality with this contention, I think our discussion

4 in the Environmental Report, Section 5.2.3 and 5.4.1

5 for radionuclides does bound this issue and I think

6 it's for reason that you were discussing with Mr.

7 Frantz in Contention MCR-4, for example, that we're

8 not going to be discharging to the Colorado River if

9 the flow is too low; if the salinity of the Colorado

10 River increased near the site; if there's not a

11 drought. And so these types of issues that would be

12 affected by the water level, I think, are encompassed

13 within our Environmental Report revisions and then

14 specifically here they're talking about the seepage

15 water and so the source of that seepage water is the

16 main cooling reservoir itself.

17 CHAIR GIBSON: I think the focus of this

18 contention is not on discharges to the Colorado River.

19 The focus of this contention is on seepage into the

20 adjacent shallow groundwater.

21 MR. BURDICK: Maybe I can put it more

22 succinctly. I think our evaluation of environmental

23 impacts is independent of MCR water level, of the

24 water quality in the MCR itself which would then be

25 the source of the seepage water that's part of this
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1 contention.

2 CHAIR GIBSON: Okay. Mr. Eye?

3 MR. EYE: Your Honor, I would only respond

4 by saying that as we read the ER, it didn't seem that

5 there was -- it didn't seem to account for these times

6 when you would have a drop in the MCR like that which

7 occurred last summer down to 36 feet.

8 And again, just perforce of logic, it

9 seemed the less water in that MCR, the more one could

10 anticipate concentrations to rise. It didn't seem as

11 if there was a discussion about that relationship in

12 the Environmental Report. And it prompted this

13 contention.

14 CHAIR GIBSON: Okay. Fair enough. Thank

15 you.

16 ADMIN. JUDGE CHARBENEAU: Can I just

17 follow up with a question on that?

18 CHAIR GIBSON: Please.

19 ADMIN. JUDGE CHARBENEAU: You certainly

20 were monitoring water quality in the MCR last summer.

21 Did you notice an increase in salinity or dissolved

22 solids?

23 MR. BURDICK: Let me check.

24 (Pause.)

25 MR. BURDICK: Yes, as expected, some of
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1 the constituents in-the MCR would go up, whereas other

2 constituents are independent of the water level

3 entirely. So those would be as expected.

4 I would add it is generally consistent

5 with the conclusions in our Environmental Report

6 revisions that, for example, the TDS, if there was a

7 discharge to the river or through the seepage as we

8 discussed earlier, the groundwater at the site is

9 slightly saline, so we wouldn't expect to -- that our

10 conclusion that the environmental impacts at the

11 seepage are small to change.

12 CHAIR GIBSON: Okay. Intervenors also

13 assert that your claim that the impact of Units 3 and

14 4 on seepage from the main cooling reservoir is

15 unfounded because you have failed to make the

16 necessary. calculations of any increase in seepage

17 rate.

18 Did; you make calculations of an increase

19 in seepage rate in the Environmental Report?

20 MR. BURDICK: We did not specifically

21 calculate the change in seepage rate from the current

22 administrative limit of 47 foot in the main cooling

23 reservoir to 49 foot in the main cooling reservoir

24 that will be used for the four-unit operation.

25 However, that limit of 49 foot is the
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1 design basis and the Section 2.3.1.1.2.1, we provide

2 that maximum seepage rate which would be expected to

3 be bounding seepage rate -- which would be the

4 bounding seepage rate of 5700 acre feet per year. And

5 so that would encompass any changes in the seepage

6 rate. That would be a maximum'seepage rate.

7 CHAIR GIBSON: Okay. Something I need to

8 clear up, the terms recharge and discharge. You've

9 asserted the Applicant dropped its claim that seepage

10 from the main cooling reservoir recharges adjacent

11 groundwater and instead focuses on discharges from the

12 groundwater to the Colorado River.

13 MR. BURDICK: That's right.

14 CHAIR GIBSON: On page 18 of its answer,

15 the Applicant says it did not drop'its reference to

16 recharge, but instead it consolidated it in

17 2.3.1.1.2.1 of the Environmental Report.

18 Now I just want to make sure, having had

19 that brought to your attention, you're not arguing

2,0 that the Applicant dropped its claim that its seepage

21 from the main cooling reservoir recharges the shallow

22 groundwater adjacent to the main cooling reservoir?

23 MR. EYE:' Given this clarification, that's

24- correct.

25 CHAIR GIBSON: I mean recharge and
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1 discharge are not mutually exclusive.

2 MR. EYE: That's correct.

3 CHAIR GIBSON: Okay. Originally, Mr. Eye,

4 you claimed that prior versions -- the prior version

5 of the Environmental Report stated that the Applicant

6 would monitor potentiometric. Did I say that correct?

7 MR. EYE: Potentiometric.

8 CHAIR GIBSON: ,Had in flow rates at the

9 relief wells to ensure the integrity of the dike

10 structure of the main cooling reservoir, but that it

11 was deleted.

12 Again, the Applicant pointed out on page

13 19, it moved it into ER 2.3.1.1.2.1.

14 MR. EYE: That's correct.

15 CHAIR, GIBSON: So we're okay with that

16 one?

17 MR. EYE: Yes, sir.

18 CHAIR GIBSON: Okay. Do you have anything

19 else on MCR-5, Judge Arnold?

20 ADMIN. JUDGE ARNOLD: Let me just be a

21 little bit repetitive here.

22 Where is the new information that makes

23 this contention timely?

24 MR. EYE: I would make the answer that I

25 did before.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



910

1 ADMIN. JUDGE ARNOLD: Okay.

2 MR. EYE: We didn't have the STP

3 newsletter that was provided -- well, it wasn't

4 provided to us, we got it, that talked about the drop

5 in the MCR down to 36 feet last summer and when we got

6 a hold of that we used it. And this was, I think --

7 I think this was a November issue of the STP letter,

8 if I remember correctly.

9 CHAIR GIBSON: Okay.

10 ADMIN. JUDGE ARNOLD: Let me ask one other

11 thing. If the MCR did, in fact, the level dropped and

12 some constituents were concentrated and so they were

13 leaving the MCR at a greater rate, and in the future

14 the level comes back up, those constituents would be

15 diluted again, correct?

16 MR. BURDICK: That's correct.

17 ADMIN. JUDGE ARNOLD: Look behind you,

18 he's nodding.

19 (Laughter.)

20 MR. BURDICK: Yes.

21 ADMIN. JUDGE ARNOLD: And as a result, the

22 discharge rate of those constituents would drop down

23 to below its initial discharge rate and if you were to

24 average this leakage out over the entire transient of

25 the level dropping and then raising up, you would end
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1 up with the same average discharge rate of

2 constituents,?

3 MR. BURDICK: I believe that's correct,

4 Your Honor. And that's one of the reasons that our

5 Environmental Report revisions focus on the amount of

6 what's being added in the MCR and not on the

7 fluctuating level.

8 ADMIN. JUDGE ARNOLD: Thank you.

9 MR. EYE: Your Honor, may I respond to

10 that just briefly?

11 Not to be completely argumentative about

12 it, but the contention was really based on those

13 occasions when, in fact, it did drop two points like

14 36 feet. And that there would be impacts from that.

15 Granted, we can take a longer time frame

16 and get a different average, but the contention was

17 really more focused on those, if you want to think of

18 them as anomalies, okay. Of course, those anomalies

19 in a situation where we may be looking at a long-term

20 change in everything from precipitation to river flows

21 and so forth, the anomalies may become the norm. So

22 I'll just leave it at that.

23 CHAIR GIBSON: You know, I remember having

24 one of my expert witnesses when I was doing what you

25 all do years ago and told me that if you had one foot
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1 in boiling water and one foot in ice water, on the

2 average you'd be doing pretty well. That certainly

3 works when you're talking about acute conditions. But

4 in this case we're talking about chronic conditions,

5 long-term exposure issues, I think.

6 And it does seem to me that on average may

7 be important in this context because you may have the

8 reservoir going down to 36 feet. You.may have it

9 going up to 49 feet. But on average, over a long

10 period of time which is what we're talking about

11 getting down to that nearest livestock well, you're

12 going to have a pretty quite a bit of decay of

13 whatever those constituents are. And on average, it

14 seems to me that it's probably those wild fluctuations

15 are not going to be particularly significant. Am I

16 off on that?

17 MR. EYE: Well, the oscillations in it

18 certainly are going to occur just -- and I don't think

19 anybody disagrees with that. Is it,-- when you drop

20 the MCR let's say to 36 feet and you get an increase

21 in salinity or PDS, and there is a concomitant

22 environmental impact, should that be essentially

23 marginalized because you've got an average that

24 essentially is satisfactory. And I think that just as

25 we could say to analogize to your expert again, just

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



913

1 as on the average people's health is pretty good, but

2 there are those times when you get that diagnosis that

3 you never want to get that you do get sometimes, that

4 is an anomaly, but you have to pay attention to it,

5 react to it, and deal with it.

6 This is a little bit the same. Sure, on

7 the average, I suppose it's okay. That doesn't mean

8 that the spikes in constituent contaminants or a drop

9 in the MCR level is not without some biological

10 impact. And this -- I'm not sure that this really

11 went to the question about tritium as much as it did

12 the other non-radionuclide considerations just in

13 relation to thinking of those cattle 1400 feet away

14 from plant property. So I appreciate your point and

15 I think averages do make a difference.

16 At the end of the baseball season people

17 are looking at the batting average. They're not

18 looking at what a particular hitter did in a

19 particular game as a general rule, although a

20 particular game can make a huge difference. We all

21 remember Reggie Jackson in October in the World

22 Series. He's remembered for that as much as he is for

23 having a great, being a great left-handed hitter

24 overall. So I think just a balance needs to be

25 considered.
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1 CHAIR GIBSON: Did you have anything you

2 wanted to add to our discussion of averages and

3 fluctuations'?

4 MR. BURDICK: I think we have stated our

5 position and the only thing I would point out is the

6 Intervenors haven't pointed out one of these

7 constituents that would have one of these spikes that

8 would cause a harmful effect in their contention for

9 what we're here today. -So I think it further shows

10 that they haven't shown a genuine dispute with our

11 application.

12 CHAIR GIBSON: 'Let me ask you this, is the

13 TDS/salinity of the main cooling reservoir lower than

14 it is in the adjacent groundwater? is the adjacent

15 groundwater more saline?

16 MR. BURDICK: i think it's in about the

17 same range-, that .the groundwater is considered

18 slightly saline and the water with the. salinity in it

19 discharging from the MCR would be about the same

20 range.

21 CHAIR GIBSON: Okay. Fair enough. Let's

22 take a ten-minute recess. Thank you.

23 (Whereupon, the above-entitled matter went

24 off the record at 2:32 p.m. and resumed at 2:42 p.m.)

25 CHAIR GIBSON: Thank you. May we proceed?
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1 MR. BURDICK: Yes, please.

2 CHAIR GIBSON: I was regaling my

3 colleagues with a story last night, but since you came

4 in when you did it will -- you maybe benefit from it.

5 Years ago, many years ago, I was a younger trial

6 lawyer with the Justice Department. I happened to be

7 representing the Internal Revenue Service in a trial

8 in Oklahoma City and went down, as I normally would,

9 when the case was going to start. And the Judge's

10 courtroom deputy came out and said the Judge is

11 runninglate, if you want to go back to the U.S.

.12 Attorney's Office, you can. We'll just let you know

13 when he's ready to get on. I said oh great, thanks.

14 I've never gotten that kind of treatment before. And

15 went back and made a couple of phone calls and didn't

16 hear anything. I thought well, I better get on down

17 you know, no reason to make him call me.

18 I walked in and while I was -- and as I

19 was walking in, the Plaintiff's attorney was giving

20 his opening statement.

21 (Laughter.)

22 Turns out that the Judge had apparently

23 been audited by the Internal Revenue Service and --

24 (Laughter.)

25 -- so he had a little joke for me.
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1 (Laughter.)

2 So I had to apologize to the jury during

3. closing argument. It was quite a challenge. But we

4 did not proceed without you.

5 MR. EYE: At least he wasn't making a

6 motion for default.

7 CHAIR GIBSON: So all right, if we could,

8 turn to the Motion to Dismiss Contention No. 21 as

9 Moot.

10 Again, you're claiming dismissal on the

11 ground that this contention is moot because of

12 revisions that you made to the Environmental Report in

13 November of 2009.

14 Is that correct?

15 MR. FRANTZ: That's correct.

16 CHAIR GIBSON: Counsel for Intervenors,

17 you have sought to amend your original Contention No.

18 21 as well as to add four new contentions which you've

19 designated CL-l, 2, 3 and 4.

20 Is that correct?

21 MR. EYE: Yes.

22 CHAIR GIBSON: Let's start with your

23 proposed amendments to Contention 21. As I understand

24 it, you've proposed to modify Contention' 21 to address

25 three issues: first, whether the Applicant has

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



917

1 analyzed the impact of a large release of radiation

2 from one or more affected units on safe shutdown at an

3 unaffected unit which you seemed to have designated as

4 21A.

5 Is that correct?

6 MR. EYE: Yes.

7 CHAIR GIBSON: We'll call it 21A. Second,

8 whether the Applicant has analyzed if it can provide

9 a sufficient warning of an accident at an affected

10 unit to allow an unaffected unit to complete safe

11 shutdown.

12 Is that correct?

13 MR. EYE: Yes.

14 CHAIR GIBSON: You've designated that as

15 21B?

16 MR. EYE: Yes.

17 CHAIR GIBSON: And third, whether the

18 Applicant has analyzed if the distance between the

19 units of 1500 feet is adequate to preclude impacts

20 from fires and explosions originating from an affected

21 unit on other co-located units.

22 Is that correct?

23 MR. EYE: Yes, sir.

24 CHAIR GIBSON: And you've designated that

25 as 21C?
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1 MR. EYE: Yes.

2 CHAIR GIBSON: NRC staff, on page eight of

3 your answer, you indicate that the Standard Review

4 Plans for environmental reviews for nuclear power

5 plants, NUREG 1555, allows the Applicant to discuss

6 severe accidents in probabilistic terms.

7 Is that correct?

8 MR. SPENCER: Yes, Your Honor. In fact,

9 that's the standard way for discussing the

10 consequences of severe accidents in probability-

11 weighted terms.

12 CHAIR GIBSON: Okay. Now Intervenors, you

13 are challenging the Applicant's use of -- I guess I

14 want to make sure we understand what you're doing.

15 I'm sorry. Are you challenging the Applicant's use of

16 probabilistic analysis per se? Are you challenging

17 NUREG 1555? Or are you accepting that the Applicant

18 can use probabilistic analysis, but that the Applicant

19 has not done it properly?

20 MR. EYE: I believe the answers to the

21 first two questions would be no, we are not

22 challenging it on these bases.

23 Our challenge really goes to the

24 contention as it was admitted. And this is a little

25 -- and I don't mean to sound like a broken record
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1 either, but this is a little bit analogous to what we

2 were talking about earlier today and that is does

3 meeting a particular regulatory limit excuse the

4 Applicant from further analysis of impacts that would

5 otherwise pertain.

6 And in this instance, as the contention

7 was admitted, there was no qualification on it that

8 essentially would have excused the Applicant from

9 analyzing the radiological impacts just because they

10 happen to be less probable because of the NUREG 1555

11 technique of analysis to determine probabilistic risk.

12 So just as we argued earlier today that

13 meeting a regulatory water standard doesn't

14 necessarily mean you've analyzed all the environmental

15 impacts, here it's the same thing. It's analogous.

16 Meeting the criteria of 1555 in terms of probabilistic

17 risk analysis doesn't necessarily mean that all the

18 severe radiological impacts rather are necessarily

19 analyzed in the context of this particular contention.

20 And we found it significant that the

21 contention was not admitted with any kind of a

22 qualification that would have said in other words, you

23 don't need to study these impacts if the probabilistic

24 risk analysis says you don't have to. To the extent

25 that it was implicit in that, I mean we didn't read it
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1 as implied. We took this contention very much in a

2 literal way rather than inferring or implying anything

3 in it about reading it in an escape hatch, if you

4 will, by relying on 1555.

5 CHAIR GIBSON: So you think that the

6 Applicant simply applied probabilistic risk assessment

7 improperly?

8 Is that correct?

9 MR. EYE: Not improperly, inappropriately.

10 CHAIR GIBSON: Inappropriately.

11 MR. EYE: Right. They used it to not

12 analyze the impacts and we read the contention as

13 saying impacts should be analyzed and they said no, we

14 don't have to because 1555 says it falls below the

15 threshold for probabilistic risk analysis and so we're

16 excused from doing that.

17 CHAIR GIBSON: Before we turn to 21A, did

18 you have any questions about this? Did you? Okay.

19 Let's to 21A. What is it about the --

20 what the Applicant said in these three sections that

21 you find deficient? Those have to do with

22 Environmental Report Section 7.5S.3, 7.5S.4, and

23 7.5S.6 which the Applicant cites on pages 26 and 27 of

24 its answer.

25 MR. EYE: First of all, let me just say
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1 that A in many ways is a restatement, if you will,

2 although perhaps more stated more specifically of

3 the original contention that was admitted. And I

4 think acknowledges at least our argument is that the

5 merits of Contention 21 have still not been addressed

6 because of the Applicant's reliance on a probabilistic

7 risk analysis to not do that, so with that

8 clarification.

9 As far as B is concerned, in the

10 revisions, there was an assertion that as long as

11 there was sufficient warning of an accident, the other

12 unaffected units could begin the shutdown process and

13 with sufficient warning, I believe was the verbiage

14 that was used. They could bring those into a safe

15 shutdown configuration and everything would be okay.

16 We simply assert that there ought to be a

17 consideration of what happens when there's not

18 sufficient warning. Accidents are such that you

19 rarely get a warning if they're going to happen. It's

20 the nature of accidents. And consequently it seemed

21 to us that it was logical that if you can bring a unit

22 into safe shutdown with sufficient warning, great.

23 That's good. But the other side of it is what if you

24 don't have sufficient warning?

25 CHAIR GIBSON: The Applicant says, if I'm
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1 reading correct, the Applicant says that you're in

2 error and that instead of assuming that there would be

3 enough time to warn, they actually performed an

4 evaluation in Environmental Report 7.5S to demonstrate

5 that there would be sufficient time to shutdown co-

6 located reactors.

7 MR. EYE: That is certainly what they

8 asserted.

9 CHAIR GIBSON: Right.

10 MR. EYE: Now we know that there's an

11 exception to that in their Case 8 that does not

12 indicate that there would be adequate time to bring a

13 unit into safe shutdown under the Case 8 scenario.

14 So now as I understand the Applicant, it's

15 just to paraphrase what they said, it doesn't matter.

16 I think that what they are suggesting. is that

17 irrespective of whether you get a large radiological

18 release or not, it doesn't matter because none of this

19 is going to affect the capacity of an unaffected unit

20 to bring itself into safe shutdown.

21 And we were working from the language in

22 the ER revisions which did suggest at least that

23 sufficient, warning was a predicate to bring a unit

24 into safe shutdown. I think that that's -- it's more

25 or less, they talked about sufficient warning as a
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1 means by which to assure that they can get to safe

2 shutdown status. And there's a bit of a contradiction

3 here.

4 On the one hand they suggest, that a

5 sufficient warning is necessary, but on the other hand

6 they say well, if we don't have sufficient warning, it

7 doesn't make any difference. And we saw that as

8 somewhat of working across purposes or contradiction.

9 CHAIR GIBSON: Care to respond?

10 MR. FRANTZ: Yes. First of all, we

11 believe that there is sufficient time to shut down the

12 reactor.

13 Now the Intervenors have referred to the

14 Scenario 8 and we'll deal with that, I assume when we

15

16 CHAIR GIBSON: Correct.

17 MR. FRANTZ: 'But apart from that, we have,

18 evaluated all the scenarios and have shown that we

19 have sufficient time to shut down.

20 We also have shown that the large release

21 would not impact equipment function. So we have

22 evaluated the impacts of a large release and have

23 shown that it would not impact the ability of

24 operators to shut down or the function of equipment.

25 We have also gone beyond that. We have
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1 said that even if you assume we could not safely shut

2 down, we have the three reactors. Even if you assume

3 that all four reactors undergo severe accidents, the

4 environmental impacts of that would be small because

5 of the risk-based dose and we have an evaluation of

6 that in Section 7.5S.6.

7 And so we essentiallyhave encompassed the

8 very accident that's beingposited by the Intervenors.

9 We do evaluate for simultaneous severe accidents and

10 determine if the environmental impact is small.

11 And the Intervenors have not disputed that

12 evaluation.

13 CHAIR GIBSON: Mr. Eye?

14 MR. EYE: Yes, Your Honor. Again, this is

15 right out of the ER revisions. And this is at 7.5S.3

16 in the second full paragraph. It says for absent a

17 large release, there would be no impact on safe

18 shutdown of the unaffected units. I mean just reading

19 that in a literal way and I assume we're supposed to

20 read this in a literal way, one would postulate from

21 that that a large release would impact or could impact

22 safe shutdown, notwithstanding the later

23 qualifications of that or the later explanation of

24 that, that is still -- it still says that.

25 Likewise, the next full paragraph says
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1 operators with sufficient warning of an accident that

2 the affected unit can safely shutdown an unaffected

3 unit. Well, no sufficient warning implies that there

4 would be less ability to bring an unaffected unit into

5 safe shutdown. It's a matter of again, reading these

6 in a fairly literal way and I'm not unmindful of the

7 discussion where they say gee, it doesn't make any

8 difference whether we get enough warning or whether

9 there's a large radiological release, but there's

10 still something of a contradiction here. And these

11 contentions were aimed at probing that contradiction

12 in trying to get it clarified as much as we could.

13 I mean the Applicant obviously was very

14 careful about what they put in these ER revisions.

15 Why put those two sentences in there if they didn't

16 mean it?

17 CHAIR GIBSON: Why put those two sentences

18 in if you didn't really mean it?

19 MR. FRANTZ: There is no inconsistency.

20 You either get a large release or you get no large

21 release. If you get no large release, obviously you

22 don't impact the other reactors. If you get a large

23 release, we then analyze whether or not we have

24 sufficient time to shut down the reactor. If we have

25 sufficient time to shut down the reactor, again,
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1 there's no severe accident in the co-located units.

2 If we don't have sufficient time to shut

3 down the other reactors, we have this evaluation in

4 7.5S.6 which evaluates the impact of simultaneous

5 accidents in four units and show that the impact is

6 small. So we have covered all cases that they've

7 referred to.

8 MR. EYE: Your Honor?

9 CHAIR GIBSON: Yes.

10 MR. EYE: No. Actually, no. What they

11 did was they said because. the probability of four

12 units having an accident at the same time was so low,

13 there was no -- the was really no need to study the

14 effects. They didn't study the effects of the

15 impacts. They just said that the probabilities were

16 so low there was no necessity to do that.

17 CHAIR GIBSON: So they -- you're saying

18 they didn't study the effects and they had to. And

19 they're saying we studied the probability and it was

20 so low we didn't need to study the effects. Is that

21 a fair statement?

22 MR. EYE: It is.

23 CHAIR GIBSON: Is that a fair statement?

24 MR. FRANTZ: That is not a fair statement.

25 CHAIR GIBSON: That's not a fair
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1 statement?

2 MR. FRANTZ: No. We did not exclude

3 evaluation of impacts based upon low probability in

4 Section 7.5S.6. We, in fact, assumed that there was

5 an impact and showed that given a low probability, the

6 impact was small. But we did not exclude anything.

7 We performed the evaluation, assuming there were four

8 accidents at the four units and we determined the,

9 environmental impact of that.

10 CHAIR GIBSON: So you did not exclude

11 impact?

12 MR. FRANTZ: That's correct.

13 CHAIR GIBSON: Do you agree they did not

14 exclude impact?

15 MR. EYE: If you give me just a moment,

16 I'll read you the quote where they said there was no

17 need to do that because it was such a low probability.

18 I don't know that counsel would

19 necessarily disagree that that's what is in the ER

20 revisions. I mean you rely upon a probabilistic risk

21 analysis and say the probabilities are very low, so we

22 did not study the effects or impacts.

23 CHAIR GIBSON: Well, if you can't lay your

24 hands on it right away, rather than delay, you can

25 certainly come back to this after the break, if you
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1 want to try to find it then.

2 MR. EYE: All right.

3 CHAIR GIBSON: We're certainly fine with

4 that because I know you probably need to call Dr. --

5 the other guy. Okay. Did you have anything else on

6 21A or B, Judge Arnold?

7 ADMIN. JUDGE ARNOLD: No.

8 CHAIR GIBSON: Well, we will set aside for

9 the moment the passage that you're going to try to

10 find at the break and let's go ahead and turn to 21C

11 if we could.

12 And this is the distance issue. The

13 Applicant claims that it did everything it was

14 required to do by addressing a design basis accident

15 and severe accidents, but that you are seeking to

16 require the Applicant to address the full spectrum of

17 damaged states which it's not required to do at this

18 stage.

19 Do you dispute the Applicant in this

20 regard?

21 MR. EYE: Well, I don't necessarily agree

22 with the predicate that there's no requirement,. not to

23 consider some spectrum of damaged states, whether it

24 be a full or an attenuated.

25 CHAIRqGIBSON: Okay.
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1 MR. EYE: I don't agree with that premise,

2 no. I think that there is -- I don't agree with it.

3 1 will--

4 CHAIR GIBSON: And that's fine. But you

5 do understand they're saying they don't need to and

6 you're saying they do.

7 MR. EYE: Yes, sir.

8 CHAIR GIBSON: So at least now we know

9 where we have a disagreement. Okay.

10 Now could you point us to some legal

11 authority to support your argument that they need to

12 address the full or an attenuated spectrum of damaged

13 states?

14 MR. EYE: Well, I think it begins with the

15 requirement that they -- let's start with the general

16 first. Atomic Energy Act, 42 USC 2133(d), NEPA, to

17 determine really what the environmental impacts are

18 from a spectrum of damaged states. More specifically

19 here, the contention directed the Applicant to

20 consider severe radiological accident scenarios.

21 CHAIR GIBSON: There is a bit of deja vu

22 with me here. I seem to recall us having some

23 discussion about the full spectrum of damaged states

24 in November. Didn't we talk about it then?

25 MR. EYE: Yes, sir.
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1 CHAIR GIBSON: Okay, fair enough.

2 ADMIN. JUDGE ARNOLD: I'm at a little bit

3 of a loss. Although I see that full spectrum of

4 damaged states in the discussion, if I look at the

5 modifications A, B, and C, I don't see anything in

6 there about full spectrum.

7 So which A,'B, or C is that full spectrum

8 supposed to be in support of?

9 MR. EYE: All three.

10 ADMIN. JUDGE ARNOLD: Okay.

11 CHAIR GIBSON: Okay.

12 MR. FRANTZ: Judge Gibson, if I may?

13 CHAIR GIBSON: Yes.

14 MR. FRANTZ: I guess I'm somewhat baffled.

15 We have evaluated severe accidents and design basis

16 accidents at one unit and determined that they would

17 not adversely impact co-located units.

18 Mr. Eye has not identified any accident

19 scenario that we haven't evaluated. He talks about

20 the full spectrum, but what is he then talking about

21 that would impact a co-located unit2 We don't know.

22 He's not specified that.

23 So I think we have fully evaluated all the

24 events. And he's not found anything to the contrary.

25 CHAIR GIBSON: What other scenario would
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1 you have them evaluate, than the ones that they've

2 already evaluated?

3 MR. EYE: Your Honor, right, when they say

4 have they've evaluated accident scenarios they don't

5 -- I mean there's no explicit discussion just exactly

6 again how severe the accidents are that they've

7 considered.

8 They considered severe accidents at all

9 four units, but severe begs some definition here. And

10 so I can't give you an explicit answer other than we

11 could certainly sit here and say consider the impacts

12 that their own exercises have considered; multiple

13 airplane impacts, because even the Applicant's own

14 exercises have postulated that as a scenario.

15 And so I mean if I were to come up with

16 something off the top of my head in response to your

17 question, I would suggest that. We don't know really

18 what they mean by severe accident scenario.

19 CHAIR GIBSON: Okay. NRC staff?

20 MR. SPENCER: The Intervenors just brought

21 up the fact that the Applicant supposedly conducted

22 exercises.

23 Are the Intervenors talking about security

24 exercises? I'm not clear about their reference.

25 MR. EYE: It was referenced in an earlier

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



932

1 pleading, counsel, where we talked about in a

2 footnote, I think it was footnote 1 or 2. in one of our

3 pleadings that said it was our information based upon

4 eyewitness accounts that the Applicant had discussed

5 a scenario which -- in one of its exercises which

6 assumed multiple airplane impacts on its reactors. So

7 it wasn't a security exercise. It was an exercise in

8 responding to multiple airplane impacts.

9 CHAIR GIBSON: Well, irrespective of

10 airplanes, Okay, I want to know what your view of

11 about is there anything else that you can see as a

12 regulatory agency that the Applicant could study in

13 terms of they had studied the design basis accident

14 and severe accidents, okay?

15 Is there anything else they could have

16 studied for purposes of this particular issue of the

17 distance, co-located plants?

18 (Pause.)

19. MR. SPENCER: Your Honor, the NRC staff

20 doesn't see what further accidents the Applicant would

21 need to discuss in its Environmental Report. An NRC

22 practice with Environmental Reports, design basis

23 accidents are discussed and severe accidents are

24 discussed and the Applicant discusses both of those

25 with respect to co-location accidents.
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1 CHAIR GIBSON: Okay, fair enough.

2 MR. FRANTZ: And I'd add to the extent

3 he's talking about aircraft attacks. The Commission

4 has already ruled that that is not something that

5 needs to be considered under NEPA in this proceeding.

6 And the . Board, of course, has already rejected a

7 contention very much like that. And so the aircraft

8 attacks is outside the scope of the proceeding and

9 that's the only scenario he's raised so far.

10 CHAIR GIBSON: Mr. Eye, again, I don't

11 want to put you on the spot, but it's just a little

12 difficult for me to see, but the staff is basically

13 saying they don't know what else they could have

14 addressed. And it seems like you, other than

15 airplanes, you don't know what else. they could have

16 addressed, and I'm just saying, you know, what is it?

17 If we can't specify, then maybe they did address

18 everything?

19 MR. EYE: Well, Your Honor, they talk

20 about representative examples of representative

21 sequences. They don't tell us what it's

22 representative of. They give us their ten scenarios

23 and we know one of them is deficient, but I guess

24 we're going to get to that later.

25 CHAIR GIBSON: Yes. We'll get to 8 later.
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1 I promise.

2 MR. EYE: But again, because it's a

3 contention of omission, I don't know that we should

4 really be in a situation where we're offering up

5 constructs of scenarios.

6 The question is, really goes to whether

7. there has been an analysis of the effects of impacts

8 from a severe accident, all four units, and whether it

9 would affect the shutdown of any of them. And as

10 we've said in our papers, we believe they do not.

11 CHAIR GIBSON: Okay. Fair enough.

12 Anything else on 21C?

13 Okay, I guess I've got two other points

14 before we turn to the CLI 1. I think this is a matter

15 of clarification in looking at the papers. I want to

16 make sure again, that we're on the same page of the

17 same hymnal.

18 The Applicant claims that you've

19 mischaracterized Environmental Report Section 7.5S.

20 But it claims that you're asserting that it claimed

21 the distance between the units obviates the need for

22 considerations of fires and explosions. Are you

23 asserting that the Applicant said this?

24 MR. EYE: Yes.

25 CHAIR GIBSON: Where did it say that?
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1 MR. EYE: I think it's implicit because

2 they say, in effect, it doesn't matter. The

3 separation distance doesn't matter. What they've said

4 is that under whatever scenario you want to talk

5 about, there is -- and again, part of this is

6 predicated on the low probability of this, but absent

7 a low probability, no matter what scenario you talk

8 about, they're not going to have any trouble bringing

9 their units to safe shutdown.

10 And so whether you've got them 1500 feet

11 apart of 600 feet apart or next door to each other

12 doesn't make any difference. So I don't know that

13 they said 1500 feet is good, bad, or indifferent.

14 It's that it didn't make any difference.

15 CHAIR GIBSON: Okay.

16 ADMIN. JUDGE ARNOLD: Now I do have a

17 question. C says explicitly "the Environmental Report

18 is deficient because it assumes that a separation

19 distance of 1500 feet is adequate to preclude impacts

20 from fires and explosions originating from an affected

21 unit on other co-located units." Is that -- does your

22 Environmental Report make that assumption or is that

23 the result of a calculation?

24 MR. FRANTZ: That is a result of a

25 calculation. It's not an assumption.
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1 ADMIN. JUDGE ARNOLD: And was that in your

2 original Environmental Report?

3 'MR. FRANTZ: No, that was not. We added

4 that to' Section 7.5S itself, which is the first of the

5 section. And that refers back, in part, to the final

6 safety analysis report which has an analysis of this.

7 ADMIN. JUDGE ARNOLD: What was the date at

8 which that information became available, sent to the

9 NRC, approximately?

10 MR. FRANTZ: In terms of the Environmental

11 Report,, we submitted that to the NRC on November 10,

12 2009 as part of our ER revision.

13 CHAIR GIBSON: Anything else?

14 ADMIN. JUDGE ARNOLD: No, that's it.

15 CHAIR GIBSON: Okay. Let's go to CL i.

16 Counsel for the NRC Staff. Intervenors have alleged

17 on page four of their petition that Chapter 19 of the

18 ABWRDCD, that's the Advanced Boiling Water Reactor

19 Design Control Document. Is that correct? Is that

20 what that stands for?

21 MR. SPENCER: Yes, Your Honor.

22 CHAIR GIBSON: Also does not appear to be

23 available on the NRC website. Are the Intervenors

24 wrong about its availability?

25 MR. SPENCER: No, Your Honor. The Chapter
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1 19 of the ABWRDCD is not on the NRC website.

2 CHAIR GIBSON: Why is it not available?

3 MR. SPENCER: The NRC is aware that

4 Chapter 19 of the ABWRDCD contained some security-

5 related information. Therefore, it did not put

6 Chapter 19 on the NRC website.

7 CHAIR GIBSON: Is this more SNSI?

8 MR. SPENCER: Yes, security-related

9 information is a subset of SNSI, Your Honor.

10 MR. EYE: I didn't hear counsel's answer?

11 CHAIR GIBSON: He said yes.

12 MR. EYE: That it is SNSI?

13 CHAIR GIBSON: So my question is have you

14 -- has it been designated as such? Have you redacted

15 the parts that are not SNSI and made those available

16 to the public?

17 MR. SPENCER: Your Honor, the NRC staff

18 has not yet redacted those parts. It plans to perform

19 a SNSI review of Chapter 19 in the future.

20 CHAIR GIBSON: Is there anywhere where

21 you've memorialized for the public the reason that

22 this document is not accessible?

23 MR. SPENCER: I'm not aware that the NRC

24 staff has.

25 CHAIR GIBSON: Okay. Do you know what
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1 your intentions are' in terms of making this

2 information available?

3. MR. SPENCER: As I said earlier, I'm aware

4 of the intention to perform a SNSI review and to

5 release after that review is completed, to release

6 parts that do not contain SNSI.

7 CHAIR GIBSON: Okay. Is this going to

8 affect your contention because this information was

9 not available to you?

10 MR. EYE: I don't know, Your Honor.

11 CHAIR GIBSON: Have you requested that --

12 did you even know the information wasn't accessible to

13 you?

14 MR. EYE: Well, you know, frankly not

15. until we began to delve into this.

16 CHAIR GIBSON: Were you ever apprised of

17 the fact that it was not available, that there was a

18 SNSI claim being made to this document?

19 MR. EYE: That, Your Honor, I'm quite

20 certain we never got.

21 ADMIN. JUDGE ARNOLD: And you don't have

22 that chapter?

23 MR. EYE: I need to check to make sure

24 that we don't, to be completely --

25 CHAIR GIBSON: Do you know if it has been
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1 provided to Mr. Eye under the protective order?

2 MR. SPENCER: Your Honor, the protective

3 order, as I recall, related to the Intervenors' access

4 to information regarding the fires and explosions

5 claim, the mitigated strategies report of. the

6 Applicant and not to this particular document, not to

7 the ABWRDCD.

8 CHAIR GIBSON: Okay.

9 MR. SPENCER: And we have not been asked,-

10 specifically asked to provide Chapter 19. The

11 Intervenors said on page four how the Intervenors

12 received it through the mandatory disclosures relevant

13 to the initial Contention 21. That would -- not from

14 the Applicant I assume. Maybe portions of Chapter 19

15 were provided.

16 CHAIR GIBSON: But you're saying they

17 couldn't have gotten all of it? Well, I guess it's

18 possible, you know, that they got it, but in terms of

19 the way the system is set up, they would not have

20 gotten it, correct? Was the system operated properly?

21 MR. SPENCER: In terms, of the system,

22 there's a website, a publicly-available website that

23 was DCD chapters and Chapter 19 is a chapter that's

24 not available on that public website. There are about

25 20 other chapters that are publicly available.
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1 And to the extent that they received part

2 of it, I think I recall and the Applicant can speak

3 more to this, better. to than I can because I believe

4 that certain sections of Chapter 19 might have been

5 listed in their disclosures.

6 MR. EYE: Your Honor, I can clarify that.

7 They were.

8 CHAIR GIBSON: They were what?

9 MR. EYE: I'm sorry. They were -- through

10 one of their disclosures, I don't remember which one,

11 we did get -- we got what we think is Chapter 19 or

12 there may be a version of it that we're not aware of,

13 but what was represented to us was Chapter 19, we

14 finally get through a disclosure. And we note that in

15 our brief.

16 CHAIR GIBSON: When did you get it?

17 That's okay. Do you know when he got it? Do you know

18 approximately when he got it?

19 MR. FRANTZ: Within the last half year.

20 MR. EYE: Your Honor, again, I might want

21 to clarify. I don't think we have the whole 19. We

22 have 11 pages out of Chapter 19, but I believe that

23 the SNSI version is -- well, the version staff was

24 referring to is longer than that. I think we got a

25 portion of 19, but I don't know that we can say
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1 definitively because we don't know exactly what all 19

2 consists of, whether we got the whole thing.

3. CHAIR GIBSON: Do you know whether he got

4 all of 19?

5 MR. FRANTZ: Mr. Eye is correct. They did

6 not request all of 19 and we did not give them all of

7 19.

8 CHAIR GIBSON: Your mandatory disclosures

9 are a function of what he requests?

10 MR. FRANTZ: First of all, we disclose

11 only those portions of 19 which are relevant to the

12 contentions. There are large portions of Chapter 19

13 which are just not relevant to the contentions. And

14 then he gets to pick and choose which portions he

15 wants to see and he chose 19E.

16 CHAIR GIBSON: Did you coordinate in any

17 way what you were producing out of 19 with the NRC

18 what they were making available on their public

19 website or anything?

20 MR. FRANTZ: No, we did not. We were not

21 aware that the NRC staff had classified Chapter 19 as

22 SNSI.

23 CHAIR GIBSON: Okay.

24 MR. FRANTZ: At least I was not aware of

25 it, put it that way.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com

v



942

1 CHAIR GIBSON: I appreciate that. You may

.2 not have known it until just now.

3 MR. FRANTZ: That's correct.

4 MR. SPENCER: My understanding is that the

5 Applicant identified certain portions of Chapter 19 to

6 us that they thought were SNSI, so we're not saying

7 the document in its entirety is SNSI.

.8 CHAIR GIBSON: They didn't do the design

9 control document, did they? Who did the design

10 control document?

11 MR. SPENCER: That would be General

12 Electric.

13 CHAIR GIBSON: Do they have control over

14 what General Electric provides? Doesn't General

15 Electric make that decision? Do they make a decision

16 for General Electric? This is a design control

17 document, right? It's a document that would be either

18 publicly available or not, correct?

19 MR. SPENCER: Yes.

20 CHAIR GIBSON: And they're preparing that

21 document, I assume, for you?

22 MR. SPENCER: The design control document

23 was prepared back in the 1990s.

24 CHAIR GIBSON: Okay.

25 MR. SPENCER: For the ABWR design
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1 certification that was a rulemaking proceeding..

2 CHAIR GIBSON: Correct.

3 MR. SPENCER: So that was completed a long

4 time ago, more than a decade ago.

5 CHAIR GIBSON: And what would the

6 Applicant have to do to designate parts are not SNSI?

7 Would they be doing that? Maybe I'm mistaken, but I

8 thought GE did this document?

9 MR. SPENCER: Your Honor, I'm not saying

10 that they designated the document.

11 CHAIR GIBSON: Okay.

12 MR. SPENCER: They put certain information

13 before us that we looked at and we determined that

14 certain portions contained SNSI.

15 CHAIR GIBSON: Okay. So the only parts of

16 19 that the Applicant has gotten, the Intervenors have

17 gotten is whatever the Applicant has provided to them

18 that they deem to be relevant to contentions that

19 they've raised and you've not produced anything to

20 them with respect to 19, correct?

21 MR. SPENCER: No, Your Honor.

22 CHAIR GIBSON: Okay.

23 MR. FRANTZ: I might add that I've been

24 told by my client that we've only designated one page

25 of Chapter 19 as SNSI.
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1 CHAIR GIBSON: Okay.

2 MR. FRANTZ: And that's a building

3 diagram.

4 CHAIR GIBSON: It's a --

5 MR. FRANTZ: A building diagram.

6 CHAIR GIBSON: Oh. Okay. Take a ten-

7 minute recess,• please.

8 (Whereupon, the above-entitled matter went

9 off the record at 3:26 p.m. and resumed at 3:35 p.m.)

10 MR. FRANTZ: Judge Gibson, if I could make

11 one clarification. I mentioned that we had designated

12 one page of the DCD as sensing. Actually, it's not

13 the DCD, it was the corresponding provisions in our

14 FSER that we designated the sensing. So we have not

15 gone through the DCD ourselves to determine which is

16 sensing and which is not.

17 CHAIRMAN GIBSON: Well, unfortunately I

18 think Mr. Eye --

19 MR. FRANTZ: Oh, I'm sorry.

20 CHAIRMAN GIBSON: That's okay. It's okay.

21 I might make you say it a second time. But it's okay.

22 MR. FRANTZ: Yes.

23 CHAIRMAN GIBSON: But I figured we ought

24 to extend him the same --

25 MR. FRANTZ: Yes, oh, absolutely. I do
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apologize.

CHAIRMAN GIBSON: That's all right. My

peripheral vision is not what it should be.

All right. Mr. Eye, counsel for the South

Texas, wants to say something on the record. But

before he does, I want to make sure that you let us

know if you need to take a break to call your expert.

We're going to try to plow through the

rest of this or we're going to be here all night,

okay?

MR. EYE: Yes, sir, I have actually put a

call into him and I'm waiting for a return call.

CHAIRMAN GIBSON: Okay. Well, if that

happens, we can recess for a minute or two, okay?

MR. EYE: Thank you, sir.

CHAIRMAN GIBSON: Go ahead.

MR. FRANTZ: Yes, thank you. I had

mentioned before that we had designated one page of

the DCD, Chapter 19R, as sensing. It's actually not

in the DCD. It's in the corresponding section of our

FSER that we designated as sensing.

CHAIRMAN GIBSON: Okay. So the Applicant

didn't designate anything sensing in the DCD or the

design control document. Apparently that was

something the staff --
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1 MR. SPENCER: Your Honor, I just am

2 telling you what I've been informed.

3 CHAIRMAN GIBSON: Sure.

4 MR. SPENCER: So --

5 CHAIRMAN GIBSON: You're just here to bury

6 the spear catcher?

7 (Laughter.)

8 CHAIRMAN GIBSON: Okay. Well, I can

9 appreciate that. But, you know, it just would be nice

10 at least if we know who it was who said hey, you know,

11 that stuff needs to not be made public even though it

12 apparently has been but, you know, but that's neither

13 here nor there.

14 So we'll proceed. I think we've got a lot

15 of ground to cover. And if there is something else we

16 need to have cleared up, you let us know, about

17 Chapter 19.

18 MR. SPENCER: Are you requesting any --

19 CHAIRMAN GIBSON: At this point, I'm not

20 requesting anything. But -- we may be requesting you

21 to do something before too long. But we'll jump off

22 that bridge when we come to it, okay?

23 MR. SPENCER: Okay.

24 MR. FRANTZ: Judge Gibson, if I might also

25 add, I was counsel for GE during the design
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1 certification proceeding. That occurred well before

2 the current practice on sensing. And so there was

3 nothing that was ever designated by GE as sensing.

4 And, in fact, the DCD was available to the public for

5 years.

6 CHAIRMAN GIBSON: Including Chapter 19?

7 MR. FRANTZ: Including Chapter 19. And I

8 realize it doesn't help the intervenors very much now

9 but it was available to the public for years.

10 CHAIRMAN GIBSON: Okay. Sohe's certainly

11 not complicit in your not having access to it, Mr.

12 Eye.

13 MR. EYE: I haven't been pointing any

14 fingers.

15 CHAIRMAN GIBSON: That's all right.

16 MR. EYE: So I'm just sort of baffled by

17 the whole process.

18 CHAIRMAN GIBSON: Join the club. Okay.

19 Let's turn to -- we're in CLI-I and you've alleged the

20 applicant has made four separate omissions. And

21 you've labeled those as 1A, 1B, 1C, and 1D, correct?

22 MR. EYE: Yes, sir.

23 CHAIRMAN GIBSON: Okay. Let's start with

24 IA discussed at pages three and four of your petition

25 where you allege that in the applicant's accident
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1 scenario 8 -- we finally got to that -- the release of

2 radiation occurred prior to bringing unaffected units

3 into stable long-term decay heat removal condition.

4 And so, you claim, the proposed amendment

5 to 7.5S.3 of the environmental report is not

6 adequately substantiated. Is that a fair statement?

7 MR. EYE: Yes, sir.

8 CHAIRMAN GIBSON: Okay. Now counsel for

9 South Texas, in response to this claim, you refer on

10 page 12 of your answer to the petition, you refer to

I1 environmental report Table 7.2-1, which you claim

12 shows that Case A has a probability of occurring twice

13 in ten billion years. Is that right?

14 MR. FRANTZ: That's correct.

15 CHAIRMAN GIBSON: Mr. Eye, in your

16 response to the applicant's answer, you claim first

17 that the applicant asserts it will take up to three

18 hours to place a unit in stable shutdown without the

19 need for further operator actions, correct?

20 MR. EYE: Yes, sir.

21 CHAIRMAN GIBSON: And second, that the

22 Case 8 accident sequence encompasses only 1.2 hours.

23 Is that right? So we're really talking about 1.2

24 versus 3?

25 MR. EYE: Correct.
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1 CHAIRMAN GIBSON: You also claim the staff

2 has essentially conceded that you are correct on this

3 point. Is that right?

4 MR. EYE: Yes, sir.

5 CHAIRMAN GIBSON: Have you conceded that

6 he is right on this point?

7 MR. SPENCER: Your Honor, it appears to us

8 that they identified an accident sequence with a

9 radiation release shorter than the three hour time.

10 And we essentially assumed they were correct for the

11 purposes of our answer to the contention.

12 CHAIRMAN GIBSON: You assumed who was

13 correct?

14 MR. SPENCER: We assumed, excuse me, Your

15 Honor, we assumed the intervenors were correct. That

16 substantively they were correct. And then -- but we

17 do not believe that the contention, is admissible

18 because they did not dispute the bounding analysis in

19 Section 7.5S.6 that actually did look at what would

20 happen if you had a simultaneous accident in all four

21 units.

22 CHAIRMAN GIBSON: And does that include

23 this Scenario 8?

24 MR. SPENCER: We believe it does, Your

25 Honor, because the way the -- because we understand
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1 the applicant performed this analysis. It

2 essentially, you know, assumes that if an accident

3 occurs in one unit, it will cause an accident in

4 another. And it covers all different types of

5 accident sequences.

6 CHAIRMAN GIBSON: Is that correct?

7 MR. FRANTZ: We believe that the

8 intervenors are misusing Case 8. That analysis was

9 performed for a different purpose. That wasn't

10 performed for the purpose of determining the warning

11 time or release time. It was performed for the

12 purpose of doing calculations of consequences.

13 But we realize it is a complex issue. And

14 rather than attempting to refute their use of this

15 table in Case 8., we, like the staff, have simply

16 assumed that they are correct. That, in fact, there

17 is a Case 8 with a warning time less than three hours.

18 And based upon that assumption that they

19 are correct, we still believe the, contention is

20 inadmissible because one, Case 8 has a probability

21 which is ten to the minus tenth, which is, by

22 anybody's standard, remote and speculative and we

23 don't need to consider it under NEPA, and also because

24 we do have the bounding analysis, assuming that we do

25 have accidents in all four units.
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1 So even if, they are right with Case 8,

2 that we can't shut down a collocated unit in time, and

3 even if that unit were to experience a severe

4 accident, our evaluation in Section 7.5S.6 bounds

5 their scenario.

6 And, therefore, there is no material issue

7 here. We have evaluated their scenario.

8 CHAIRMAN GIBSON: Is there a material

9 issue here, Mr. Eye?

10 MR. EYE: Well, Your Honor, as we argued

11 in our response brief, this is really about

12 completeness to a certain extent. And they've offered

13 up a scenario which everybody now appears to agree is

14 contrary to the original assumption that all ten

15 accident scenarios could be-- would result in a safe

16 shutdown before the three hours.

17 So to the extent that there is inadequate

18 substantiation, I mean it may be a point on form'more

19 than function. But still we were dealing with cards

20 we were dealt at the time and that's what we saw and

21 that's how we argued it.

22 CHAIRMAN GIBSON: Sure.

23 MR. EYE: But the thing about cards is you

24 haveto know when to hold them and know when to fold

25 them. True enough. Okay. True enough.
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1 I mean we've argued it the way we think

2 that it should be Considered. And I'm not sure that

3 we can add a whole lot to it at this point other than

4 what we've already said.

5 CHAIRMAN GIBSON: And certainly if your

6 expert does call you perhaps he will have some

7 additional wisdom to impart to us. Short of that

8 however, perhaps we should move on to the next one.

9 MR. EYE: All right. That's fine, Your

10 Honor.

11 CHAIRMAN GIBSON: Okay. On -- have we

12 talked about Table 7.2-1? We just talked about that

13 contention, didn't we? Okay.

14 Let me ask you a question, Mr*. Eye, what

15 level of probability would you require for a scenario

16 to be considered under NEPA?

17 MR. EYE: I think it would be contextual.

18 I mean I think we've recently argued in another -- on

19 another contention that certainly in terms of

20 probabilities, the likelihood of the World Trade

21 towers being brought down was incredibly improbable.

22 Who would have thought? And yet it happened.

23 I mean we can look through history and

24 find all kinds of things that were improbable that did

25 occur. So I think it is somewhat contextual.
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1 And I don't know that there is -- I know

2 that under probabilistic risk analysis, we've evolved

3 to a quantitative analysis of this. I think that

4 throughout this contention and others, we have urged-

5 - and I think the 'case law says quantitative analyses

6 are okay.

.7 They are a factor to *consider. But they

8 don't necessarily control.

9 And so that in this evolution, if you will

10 of looking at threats to nuclear plants, it 'has

11 evolved even to the point where the NRC itself

12 recognizes that -- I think they termed it the threat

13 environment has changed since September llth, 2001.

14 Well, the threat environment is not

15 necessarily something that lends itself to 'a nice,

16 crisp quantification. The threat environment is' a

17 much more qualitative consideration.

18 And so I'm not trying to evade an answer.

19 I'm not sure that I can give you a calculus

20 necessarily that would tell you what level of threat

21 or to what level I would consider to be satisfactory.

22 I think it really is very much dependent upon the

23 circumstances.

24 in this instance, what we recognized was

25 the fact that this collocation contention was admitted
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1 in the first place told us that there was something

2 here that went beyond a probabilistic consideration.

3 It went to a recognition of the reality that

4 clustering these plants presents other implication.

5 And so I don't know that I can answer it

6 much better than that right off the top of my head,

7 Your Honor.

8 CHAIRMAN GIBSON: That's okay. Fair

9 enough.

10 Do you have anything else about CLI-l? I

11 think we're about to start with CLI B. Do you have

12 anything else on CLI-I?

13 ADMIN. JUDGE ARNOLD: No.

14 CHAIRMAN GIBSON: Okay. Let's go to CLI

15 B.

16 ADMIN. JUDGE ARNOLD: Wait.

17 CHAIRMAN GIBSON: Yes?

18 ADMIN. JUDGE ARNOLD: Before you get

19 rolling on that --

20 CHAIRMAN-GIBSON: By all means --

21. ADMIN. JUDGE ARNOLD: -- I would like to

22 have clarification. When you talked about severe

23 accident at one unit during shutdown and they're -- I

24 just want to be clear. What plant do you envision

25 being shut down and open and what plant do you
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1 envision the accident initiating at?

2 MR. EYE: I think that we assumed that

3 there could be implications for both scenarios. In

4 other words, the accident originating at the unit that

5 is shut down, which would, as we argued, makes it more

6 vulnerable.

7 But then again, a unit that is shut down

8 somewhere else might also have difficulties bringing

9 itself into a configuration that was safe. I mean it

10 is already shut down so it is not a matter of it

11 getting to a shutdown status.

12 So I think the primary scenario that we

13 had in mind was that the accident originates at a unit

14 that is already shutdown with the vessel head removed

15 and refueling and other kinds of activities, being

16 carried on at that point.

17 ADMIN. JUDGE ARNOLD: So you're saying

18 line Unit One or Two is shut down and open. It has a

19 severe accident. What are the effects at Unit Three

20 or Four or vice versa?

21 MR. EYE: /That's our primary. But I think

22 it's the first rather than -- the first set where One

23 or Two would have a shut down and then the

24 implications for other units.

25 ADMIN. JUDGE ARNOLD: Do you consider --
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1 well, I didn't find anything in your answer that

2 really addressed that situation. Could you explain

3 how it covers that?

4 MR. FRANTZ: Well, first of all, the

5 contention applies to low power and shutdown

6 conditions in the ABWR units. And we do address the

7 probability of that occurring in the DCD.

8 The DCD concludes that the probability of

9 a severe accident during low power and shutdown

10 conditions is low for the ABWR. And as a result, we

11 don't believe that under -- 'again, under what we've

12 done, that there is any reason to give that any more

13 consideration because we have evaluated the impacts

14 from full power operation and have shown that the

15 environmental risk is small.

16 We don't believe that if we had given any

17 further consideration to the low power and shutdown

18 conditions the result would have been effected given

19 the conclusions in the DCD itself.

20 ADMIN. JUDGE ARNOLD: Well, once again,

21 that is the situation that it is Units Three and Four

22 or Four shut down and open.

23 MR. FRANTZ: Yes.

24 ADMIN. JUDGE ARNOLD: But the

25 clarification we've gotten from Mr. Eye is what if
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Unit One or Two is shut down and opened. It has a

severe accident and the release soon than those three

hours that Three and Four need. And I'm not sure that

your response addressed that at all.

MR. FRANTZ: Well, if you look at the

contention, we didn't address that because that's not

what the contention says. The contention says what

happens if there is a severe accident and then ABWR.

while it is in low power shutdown conditions. It

never postulated the reverse.

ADMIN. JUDGE ARNOLD: Does it say ABWR?

Or in an STP unit?

MR. FRANTZ: The bolded type, this talks

about STP. But the bases talk only about the ABWR.

There's no reference anywhere else to Units One and

Two.

ADMIN. JUDGE ARNOLD: They have clarified

to me that there is confusion here.

(Laughter.)

CHAIRMAN GIBSON: Okay? Do you have

anything Judge Charbeneau?

ADMIN. JUDGE CHARBENEAU: No.

CHAIRMAN GIBSON: Okay.

MR. SPENCER: Your Honor?

CHAIRMAN GIBSON: Yes? By all means.
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1 MR. SPENCER: I want to just point out

2 that the bases of the contention cite an RAI that was

3 sent to the STP COL applicant for Units Three and

4 Four. And they cite to the ABWR DCD Chapter 19 and to

5 the final safety evaluation report for the ABWR.

6 So all the sources cited in this

7 contention are ABWR sources. That would be STP Units

8 Three and Four.

9 CHAIRMAN GIBSON: Okay. Hence your

10 conclusion, along with the applicants, that a fair

11 reading of this contention would be that it would only

12 apply to the one situation where you had the ABWR

13 shutdown, correct?

14 MR. SPENCER: Yes, Your Honor.

15 CHAIRMAN GIBSON: Okay.

16 MR. FRANTZ: Your Honor, just to -- I mean

17 in the boldface, we said at an STP unit. I mean --

18 CHAIRMAN GIBSON: Correct.

19 MR. FRANTZ: -- so not to add to the

20 confusion but I think that conceptually it would -- to

21 the extent that we're trying to be conservative here,

22 you look at an STP unit. And are there differences

23 between One and Two and Three and Four? Yes, there

24 are.

25 But we tried to encompass all four units
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1 in the boldfaced piece. And, you know, to the extent

2 that there was a more particularized designation in

3 the text, you know, I think that that may have been

4 just a function of not adding the additional acronym.

5 But nevertheless, I think the intent of the contention

6 is better read in the boldface piece that does say at

7 an STP unit with out differentiating between One and

a Two or Three and Four.

9 MR. FRANTZ: And if that's their intent,

10 then they are required under 2.309 of the regulations

11 to provide some bases, to provide some expert opinion,

12 or some statement of fact to support that. They've

13 done that with respect to the ABWR Units Three and

14 Four. They've not done that with respect to One and

15 Two.

16 And, therefore, the contention is

17 deficient if that's their intent.

18 MR. EYE: Well, there's nothing particular

19 different between having the Units One and Two in a

20 shutdown or Three or Four. I mean it's the

21 configuration of the unit that makes the difference to

22 us here. And that it, you know, is the vessel head

23 removed and so forth. That's the salient factor that

24 I think we're calling out.

25 We recognize --
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1 CHAIRMAN GIBSON: I think we understand

2 where you're coming from Mr. Eye. I think we

3 understanding where you're coming from. I think you

4 have all have both articulated your positions. I'm

5 not sure there's much more we can do to add to that.

6 If you all don't mind, I think we ought to

7 keep going on. Thank you.

8 MR. EYE: Okay, with respect to CLI B,

9 you're claiming that South Texas has failed to

10 consider the impact of a severe exit during shutdown.

ii And the applicants interpose two objections.

12 First, the applicant asserts that you are

13 light in your claim because there is no new matter to

14 which this argument could attach. And so you easily

15 could have raised this when you first filed Contention

16 No. 21.

17 Second, they are claiming that you are

18 really making a backdoor attack on the design

19 certification.

20 Let's start with the first point. What in

21 the applicant's amendment to the application do you

22 consider to be new matter that you could not have

23 raised in the initial set of contentions that you

24 filed?

25 MR. EYE: I think it's primarily a
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1 refinement of the original contention based upon their

2 ER revisions. In the original contention, we said

3 what we said about it. They came back with their

4 revision. There'.s still nothing there about shutdown

5 status accidents.

6 And so I think that the next information

7 is the absence of that discussion in their environment

8 revisions or their environmental report revisions

9 rather. And that was essentially something that we

10 looked for. It wasn't there.

11 Now could we have made that same search

12 during the initial phase of the case during the

13 petition for intervention, implicitly I think we did

14 make something -- I mean we did say collocation

15 actions have not been considered in a general sense.

16 They came back and said we considered

17 them. We responded as we did. No, you didn't. Not

18 at least in terms of looking at vulnerabilities during

19 shutdown.

20 So I think it's more responding to, again,

21 what isn't in the environmental report as its new

22 iterations are rolled out and presented to us and

23 others for consideration.

24 CHAIRMAN GIBSON: Okay.

25 MR. EYE: Now having said that and,
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1 again, we would ask the panel to' consider its

2 discretion that it has under the NRC rules to admit

3 this notwithstanding, whether it is or isn't based

4 upon new information, because of it's -- again,

5 because we believe it is a salient issue, that it

6 deserves consideration in a more extensive manner than

7 has been done here heretofore in the environment

8 report.

9 MR. FRANTZ: Yes. Our evaluation of

10 severe accidents in the ABWR in Section 7.5S is based

11 upon the evaluation we have in Section 7.2, which has

12 not been changed. And so there is no new information

13 in 7.5S that deals with the frequency of accident in

14 ABWR or the consequences of an accident.

15 If he wants to criticize our

16 evaluation of severe accidents in the ABWR, he should

17 have raised that initially as part of his original

18 petition to intervene because that information was

19 part of our original 7.2.

20 To the extent that he's claiming that the

21 board should somehow give him some leniency and admit

22 this because it is a salient issue, well that's not

23 one of the criterion under 2.309(c).

24 He has to show good' cause. He has to go

25 through a number of other factors. He's not done any
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1 of that. And the absence I'm showing under 2.309(c),

2 that should be summarily dismissed.

3 MR. EYE: Your Honor, I think we have

4 shown good cause. They didn't say anything about

5 collocation accidents until we brought it up in the

6 original petition.

7 We brought it up in a general sense. That

8 admission was or that contention was admitted. We

9 counted on. the applicant to take into account various

10 scenarios, including refueling shutdown. And they

11 didn't do it.

12 So I think we have shown good cause. We

13 took the lead on this. It's the applicant that is

14 following in the wake. And we expected them to

15 essentially take the point and they didn't do it.

16 And so we're bringing that out. We're

17 calling that out to you.

18 CHAIRMAN GIBSON: Okay. I think -- you

19 wanted to say something, Counsel?

20 MR. SPENCER: Well, Your Honor, we pointed

21 out in our answer to the contention good cause as

22 defined by the Commission in the Millstone case as

23 showing that the petitioner could not have met the

24 filing deadline and filed as soon as possible

25 thereafter.
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1 And we' see this as really a shutdown risk

2 contention with a statement at the end of it that says

3 this should be of particular concern with respect to

4 collocation accidents without really tying it in to

5 the collocation aspect.

6 CHAIRMAN GIBSON: Sounds like they're

7 trying to tie the millstone around your neck, Mr. Eye.

8 (Laughter.)

9 MR. EYE: There's no question about that.

10 But let me just suggest that there is plenty of

11 millstone here to go around.

12 The staff didn't bring up anything about

13 collocation accidents either. We had to drag them

14 into this discussion as well.

15 So to the extent that it is expanding as

16 the discussion occurs should come as no surprise to

17 anybody. We don't claim to the be the applicant here.

18 We don't claim to have the same sort of capacity to

19 identify the salient issues up front as we claim they.

20 should have done in their environmental report.

21 And they didn't do it. We gave them

22 another chance. They still didn't do it. So that's -

23 - I think we've demonstrated good cause.

24 CHAIRMAN GIBSON: Okay. Fair enough.

25 MR. EYE: Your Honor, Dr. Lyman is calling
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1 me. Could we take a brief recess?

2 CHAIRMAN GIBSON: Why don't we take a

3 five-minute break? Will that work? Will five work?

4 Okay.

5 MR. EYE: Thank you, Your Honor.

6 (Whereupon, the foregoing matter went off

7 the record at 4:05 p.m. and went back on

8 the record at 4:11 p.m.)

9 CHAIRMAN GIBSON: Mr. Eye, you've had a

10 chance to talk to your expert. With respect to the

11 matters that we've covered to this point in time, is

12 there anything that you need to inform us about?

13 MR. EYE: No, Your Honor, although I think

14 it is really a point that I should have covered and I

15 was actually reminded of it just now, and I appreciate

16 you indulgence in allowing me to take that call.

17 In terms of the probabilistic risk

18 analysis that we were talking about earlier and so

19 forth, we would only note that there is -- one of the

20 contradictions that we see isnot withstanding the

21 relative low probability of these accidents, certainly

22 the applicant prepares for those accidents.

23 Now if they are really is such a low

24 probability that they don't need to prepare for them,

25 that would be one thing. But, in fact, they do

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



966

1 prepare for them. So we have kind of cross currents

2 here.

3 On the one hand, they have safety

4 equipment and designs and so forth and procedures and

5 anticipate these sorts of accidents. But then again,

6 they don't take that same approach in analyzing

7 whether they will happen for other purposes, including

8 collocation impacts.

9 So, you know, other than that, I think

10 we've more or less exhausted that which we had talked

11 about earlier.

12 CHAIRMAN GIBSON: Okay. Thank you.

13 Let's turn to the second attack the

14 applicant has made on this contention by saying that

15 you are really making a backdoor attack on the design

16 certification.

17 The applicant refers to two separate

18 places, one in the design control document and the

19 second in the FSER for the advanced boiling water

20 reactor. The applicant claims that these references

21 establish that this very issue was considered in the

22 design certification and was determined to be quite

23 unlikely and hence need not be addressed. How do you

24 respond?

25 MR. EYE: Well, we don't believe
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collocation impacts were considered in a direct sense.

There may have -- one could perhaps, perhaps -- I mean

it's a stretch -- read into it that they were

considered but there is nothing in those design

control document or the FSER that says here is a

discussion of collocation accidents and their

implications. It's not there. And they don't talk

about collocation accidents.

CHAIRMAN GIBSON: Do they talk about

collocation accidents in these two documents?

MR. SPENCER: Your Honor?

CHAIRMAN GIBSON:' I'm sure you've

memorized every page of them.

(Laughter.)

MR. SPENCER: Of the FSER, I'm not aware

that they do. I doubt it.

CHAIRMAN GIBSON: Okay.

Mr. Frantz, if they don't address

collocation in there how do you account for that?

MR. FRANTZ: Well, they --

CHAIRMAN GIBSON: Or do they provide for

it?

MR. FRANTZ: No, I don't they believe they

do --

CHAIRMAN GIBSON: Okay.
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1 MR. FRANTZ: because the design

2 certification was for a single unit. However, this is

3 a red herring. The intervenors have alleged that

4 shutdown conditions are significant and sometimes

5 dominant contributors to LRF.

6 And what we have shown by our citation to

7 the DCD is that is simply not the case. The DCD and

8 the FSER conclude that the shutdown risk for the EBWR

9 is low. And that was our reason for citing both the

10 DCD and the FSER.

11 CHAIRMAN GIBSON: And just to make sure

12 the record is clear, what is LRF?

13 MR. FRANTZ: Large release frequency.

14 CHAIRMAN GIBSON: Okay. Thank you.

15 Mr. Eye?

16 MR. EYE: I don't have anything further,

.17 Your Honor.

18 CHAIRMAN GIBSON: Okay. Well, are you

19 going to concede that it's a red herring?

20 MR. EYE: No.

21 CHAIRMAN GIBSON: Okay, okay.

22 MR. EYE: No. But I don't know that that

23 -- you can't read into there -- into the DCD. And I

24 think counsel has conceded that collocation impacts

25. are not considered in there.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 Www.nealrgross.com



969

1 CHAIRMAN GIBSON: Okay.

2 MR. EYE: This was a very specific

3 contention. And it wasn't anticipated in the DCD

4 because as counsel said, the DCD was really -- it was

5 put together considering sort of an isolated unit.

6 And now we are talking about the effects

7 of clustering these units. And the DCD didn't take

8 that into account. Now we are in the context of these

9 contentions.

10 MR. FRANTZ: Okay. We have shown that

11 given the full power risks that the environmental

12 impacts are low. We've also shown, based on the DCD

13 and the FSER, that the contribution to risk from low

14 power and shutdown conditions is low.

15 Therefore, there simply is no reason to go

16 further under NEPA and look at the implication of low

17 power and shutdown conditions on collocated units

18 given the low contribution to risk posed by low power

19 and shutdown conditions relative to full power

20 conditions.

21 MR. EYE: Then why prepare for these

22 accidents? If there is such a low probability, why

23 roll out the safety plans that address these accidents

24 if they're such a low probability. I mean that seems

25 a contradiction.
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1 One the one hand they say we're going to

2 prepare for these accidents. On the other hand, they

3 say but they're not going to happen so we don't have

4 to take them into account for purposes of collocation.

5 It's hard to reconcile those two positions.

6 CHAIRMAN GIBSON: It was Emerson, I think,

7 who said that foolish consistency is the hobgoblin of

8 small minds. I'm not sure that I see the

9 inconsistency here. Do you see an inconsistency,

10 Counsel?

11 MR. FRANTZ: No, I don't. You're dealing

12 with different regulations and different acts. We

13 have to, under the regulations, for example, have

14 emergency planning provisions. That does not dictate

15 what we need to do under NEPA. NEPA has a rule of

16 reason. And under the rule of reason, we are not

17 required to consider remote and speculative events

18 even though we may have to have emergency preparedness

19 provisions in place.

20 MR. EYE: Well, the flat out statement

21 that you don't have to consider remote and speculative

22 statements runs counter to case law because there are

23 some circumstances where remote and speculative events

24 do get consider.

25 And we consider that this -- we assert
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1 that this is one of those contexts where that ought to

2 apply.

3 CHAIRMAN GIBSON: It might be remote and

4 speculative but it is sufficiently hazardous that it

5 ought to be addressed. Would that be a fair

6 assessment?

7 MR. EYE: It is.

8 CHAIRMAN GIBSON: Counsel?

9 MR. SPENCER: Well --

10 CHAIRMAN GIBSON: Staff hasn't weighed in,

11 on this. You're not lying in the weeds are you?

12 MR. SPENCER: -- which part? There's been

13 a lot -- I think that it's -- under NEPA, I think it

14 is undisputed that remote and speculative events do

15 not need to be considered under NEPA. And we agree

16 that emergency planning regulations are addressed

17 under a different act with different required, a

18 different approach.

19 And we're not aware that there are any

20 specific safety regulations that are specifically

21 directed towards this particular type of accident

22 sequence.

23 I think that -- I don't see the logic

24 between saying that there is some general safety

25 requirement for emergencies and saying that this
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1 particular type of accident sequence is or is not

2 remote and speculative. I don't see that because

3 there are some accident sequences that will be more

4 probable than others and some will be very, very

5 remote.

6. CHAIRMAN GIBSON: Judge Arnold?

7 ADMIN. JUDGE ARNOLD: I'm done.

8 CHAIRMAN GIBSON: Okay. Okay.

9 Okay. Let's go to CLl C.

10 Counsel, here you argue that the applicant

11 has failed to consider the impact of an external event

12 such as earthquake. Correct?

13 MR. EYE: Yes, sir.

14 CHAIRMAN GIBSON: And you assert this is

15 an omission because Section 7.5(s) only addresses

16 severe accidents within the fence line. Is that

17 right?

18 MR. EYE: Yes, sir.

19 CHAIRMAN GIBSON: Okay. And the impacts

20 that you seek the applicant to address involve the

21 additional. time that may be required to restore

22 operability of the systems, thepossibility of less

23 than a complete stable shutdown and the risk of core

24 melt. Is that right?

25 MR. EYE: Yes, sir.
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1 CHAIRMAN GIBSON: Now in its answer, the

2 applicant asserts that you are mistaken because it has

3 addressed external events in ER Section 7.5S.3. And

4 in that section, it incorporates by reference parts of

5 the advanced boiling water reactor design control

6 document and the advanced boiling water FSER.

7 And according to the applicant, these

*8 sections establish that the risk of an external event

9 is too low to be considered. Now in your reply, do I

10 understand correctly that you are asserting that the

11 collocations of these reactors is a fundamentally

12 different factor from those considered in the design

13 control document?

14 MR. EYE: Yes, and it is primarily because

15 when you cluster these units, it becomes a more

16 complicated process to coordinate shutdown and so

17 forth. And could interfere or extend the time --

18 CHAIRMAN GIBSON: Okay.

19 MR. EYE: -- necessary to bring them into

20 a safe shutdown configuration.

21 CHAIRMAN GIBSON: Counsel, is this a

22 fundamentally different factor than was considered in

23 the design control document?

24 MR. FRANTZ: I don't believe it is.. The

25 design control document was looking at the frequency
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1 of a severe accident in one unit due to external

2 events, including seismic events, and it concludes

3 that for one unit, the probability is low. And if

4 that's the case, then that same low probability

5 applies to the other ABWR units.

6 CHAIRMAN GIBSON: Okay.

7 MR. FRANTZ: And given that low

8 probability, again we believe we've bounded this

9 scenario with our evaluation of accidents in four

10 units simultaneously.

11 CHAIRMAN GIBSON: Is the collocation of

12 the units a fundamentally different factor than was

13 this considered in the design control document for the

14 advanced boiling water reactor or the FSER?

15 MR. SPENCER: Well, with Contingency Ll C,

16 I think the intervenors are directing -- the way that

17 we read the contention is that they were directing

18 that contention to the time it would take to shutdown

19 reactors. So it was directed at ER Section 7.5S.3 in

20 that analysis.

21 However, although the intervenors -- well,

22 however, although the contention talks about the

23 frequency of the accident, it doesn't really show why

24 -- how considering this type of accident would

25 materially effect the Section 7.5S.3 discussion, which.
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1 wasn't based on the frequency of the event but was

2 based on the time of the release.

3 And we don't see where there contention

4 really ties into the applicant's analysis to show a

5 material dispute with that analysis.

6 CHAIRMAN GIBSON: Mr. Eye?

7 MR. EYE: Your Honor, Counsel is correct

8 inasmuch as we have tied all of these basically to

9 complicating factors in bringing these to a safe

10 shutdown. And those usually bear on time.

11 So I don't disagree necessary with what he

12 said. I didn't hear everything he said because the

13 acoustics in here are not very good but I believe to

14 the extent that we are focused on durations, he's

15 right. We are.

16 CHAIRMANGIBSON: Okay.

17 Do you have anything further on CLl C?

18 ADMIN. JUDGE ARNOLD: Yes, I do.

19 CHAIRMAN GIBSON: Good.

20 ADMIN. JUDGE ARNOLD: And it's not so much

21 a question as a comment. I took a look at the

22 environmental report 7.21, severe accidents, to see to

23 what extent external events have been evaluated. And

24 within this, about the only thing I really was found

25 a sentence that externally initiated events are
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1 basically covered in FSER Section 19.4 and their

2 probability's too low to really consider here. That's

3 fine.

4 Went to 17 -- or 19.4 and I'm thinking

5 what are external events around here? Well, I'm from

6 up north. I don't really know what's down here but I

7 do remember Hurricane Ike coming down here. So there

8 might be something in here about hurricanes. Or'it

9 seems to me tornadoes are around here. And I didn't

10 find either of them in here.

11 In fact, I didn't find any list of what

12 external events are considered. Instead, what I found

13 was a very -- well, a discussion of flooding and maybe

14 a statement on fires. And then the rest was just a

15 reference to the ABWR DCD.

16 And I doubt that they anticipated there

17 being an ABWR built at South Texas. So I don't know

18 that they cover tornadoes or hurricanes in Texas. But

19 I couldn't get a hold of Chapter 19 to verify it or

20 not.

21 (Laughter.)

22 ADMIN. JUDGE ARNOLD: Now I don't know

23 really if this is a good collocation contention but if

24 I had seen this contention on the first set of

25 contentions, I would have a very different opinion of
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1 it. And it's too late to file a contention because

2 there's no new information here.

3 But -- and I don't know who is going to be

4 involved at the mandatory hearings but if I'm

5 involved, I'm going to be looking at that.

6 MR. FRANTZ: May I respond, Judge Arnold?

7 ADMIN. JUDGE ARNOLD: Sure.

8 MR. FRANTZ: These plants are designed, as

9 part of the design basis, to withstand hurricanes and

10 tornadoes. And under the general provisions for

11 looking at PRAs for external events, there is a

12 screening process.

13 And if you can show that the probability

14 of an event is so low that it is beyond the design

15 basis, then you just screen it out and you don't

16 consider it further under the PRA process. And that's

17 the case with hurricanes and tornadoes, that they're

18 screened out because of the very low probability

19 beyond the design basis which the plant is designed to

20 withstand hurricanes and tornadoes.

21 ADMIN. JUDGE ARNOLD: And, you know, as I

22 said, I didn't read everything. I don't have that

23 kind of time on my hands. But it may be covered

24 elsewhere. You may have a list of these are things

25 that weren't considered because their probability is
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1 too low. But I can certainly understand how an

2 intervenor would look at this and say there's nothing

3 here.

4 MR. FRANTZ: I believe there's another

5 section that includes -- or another table that has

6 things like hurricanes and tornadoes listed and shows

7 that they are screened out based upon low probability.

8 ADMIN. JUDGE ARNOLD: Great. I hope

9 that's true. I'm done.

10 CHAIRMAN GIBSON: You said that the

11 hurricanes and tornadoes are part of the design of the

12 plant.

13 MR. FRANTZ: Yes.

14 CHAIRMAN GIBSON: And so these other

15 external events would be ruled out because the design,

16 it already-- it was already demonstrated to withstand

17 those sorts of things.

18 MR. FRANTZ: Yes.

19 CHAIRMAN GIBSON: I don't know if Ike was

20 the most -- or maybe, you know, Tropical Storm Allison

21 or, you know, what was the worst event that happened

22 here at this plant. Was the primary issue though --

23 is the primary issue with hurricanes and tropical

24 storms been not the tornadoes, the severe winds, but

25 the flooding? Is that the primary problem associated
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1 with them here?

2 MR. FRANTZ: That's the primary problem,

3 in general, with hurricanes. We are relatively far

4 inland and really beyond any significant storm surge

5 that would -- the storm surge from a hurricane would

6 not be above our level of the site.

7 CHAIRMAN GIBSON:. Okay.

8 Mr. Eye, did you have anything that you

9 wanted to -- needed to say before we go on?

10 MR. EYE: No, Your Honor.

11 CHAIRMAN GIBSON: Okay.

12 Let's go to CLI D then. Here you are

13 asserting. that a chain reaction among the reactors is

14 possible and claim that the applicants failed to

15 analyze that.

16 The applicant claims you are wrong because

17 in ER 7.1S.6, the applicant concludes that a chain

18 reaction among these reactions is not merely unlikely

19 but is impossible. What is your response to that?

20 MR. EYE: Well, I don't know that there

21 was any analysis to support necessarily that it was

22 impossible other than it Was, just a very low

23 probability. I mean I don't view impossible and low

24 probabilityas being the same thing.

25 Perhaps I'll let them to. speak to that.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.Gom



98,0

1 Why is it impossible as opposed to merely low

2 probability?

3 MR. FRANTZ: Yes, what we did, we showed

4 that if there were a severe accident at one unit, that

5 we would have sufficient time to shut down the

6 collocated units. And we also showed that, again, due

7 to a large release, that our equipment function would

8 not be adversely impacted.

9 Therefore, we did consider the possibility

10 of a chain reaction and we discounted that based upon

11 those two factors. So to the extent this is a

12 contention of omission, we have the information in the

13 environmental report and he's mischaracterized our

14 environmental report.

15 CHAIRMAN GIBSON: And is this your severe

16 accident mitigation design alternatives analysis?

17 MR. FRANTZ: Okay, this was the analysis

18 that we have in Section 7.5S.3 and S.4.

19 CHAIRMAN GIBSON: Okay.

20 MR. FRANTZ: Now we also, by the way, go

21 on and show that even if you ignore that analysis,

22 this scenario that he's postulating would not

23 adversely impact the conclusions of our SAMDA

24 analysis. We show that --

25 CHAIRMAN GIBSON: SAMEDA being severe
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1 accident mitigation design alternatives, correct?

2 MR. FRANTZ: That's correct. We show

3 there that for a single unit, the maximum averted cost

4 is. approximately 12,500 dollars. Even if you multiply

5 that by four to account for simultaneous accidents in

6 four units, the maximum cost is 50,000 dollars.

7 In contrast, the lowest cost SAMDA is

8 100,000. And so therefore, even if we had gone

9 through the analysis that he's postulating, it would

10 have made no difference in our SAMDA analysis.

11 CHAIRMAN GIBSON: Okay.

12 Mr. Eye?

13 MR. EYE: I think we'll stand on what

14 we've argued heretofore, Your Honor.

15. CHAIRMAN GIBSON: Do you have anything to

16 add?

17 MR. SPENCER: Your Honor, we explained our

18 position in our answer.

19 CHAIRMAN GIBSON: Great. No problem. I'm

20 not trying to make you say anything. I don't want you

21 to feel like you're being constrained. If you have

22 anything, let us know.

23 Let's go to CL-2. Is there anything

24 further you all have on that? Let's go to CL-2.

25 Now this is the one that has to do with

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



982

1 replacement power costs. And you are claiming that

2 the applicant assumed replacement power costs that

3 were three to four times too low. Is that right?

4 MR. EYE: Yes, sir.

5 CHAIRMAN GIBSON: And as -- for the first

6 time the applicant says you're wrong, And they find

7 fault with your contention on two grounds.

8 First, they say that your contention is

9 not timely. And secondly they assert that it does not

10 raise a material dispute.

11 The applicant asserts that in Section 7.3

12 of the environmental report, it addressed replacement

13 power cost by using NUREG/BR-0184. And that you did

14 not challenge this analysis at that time.

15 And it further asserts that in its new

16 ENVIRONMENTAL REPORT Section 7.5S.5, it simply used

17 the same analysis. It did change anything about what

18 it did in its initial analysis.

19 And, therefore, you had a chance a

20 challenge this earlier. You failed to do so. And you

21 can't challenge it now.

22 How do you response?

23 MR. EYE: Your Honor, basically what we

24 did was look at this replacement power cost in the

25 context of the collocation contentions. And to that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



983

1 extent, it was new.

2 You don't necessarily take issue with

3 everything you see in the environmental report until

4 'you see it in a particular context. Well, in the

5 context of the collocation, replacement power costs

6 didn't seem realistic to us. And so that's why we

7 approached the contention the way we did.

8 It's new information inasmuch as it is

9 attached to the collocation piece. So to us that

10 seemed to be new information because it was in a

11 different context.

12 CHAIRMAN GIBSON: Okay. And if it's not

13 new information, it's a new use of old information.

14 You weren't aware of it at the time but you became

15 aware of it when it was put in this context. Is that

16 a fair statement of your position?

17 MR. EYE: Different application, yes.

18 CHAIRMAN GIBSON: Okay. Okay. Let's look

19 at the merits -- not the merits of your contention but

20 just the merits of this argument, okay, as opposed to

21 whether you are timely or not.

22 The applicant claims that it monetized the

23 costs in Table 7.5S-2. And that even if it were to

24 multiply those values by four, which you are

25 suggesting they should do, the result is still below
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1 the threshold of 100,000 dollars. And as a

2 consequence, the applicant claims it need not conduct

3 any further analysis.

4 How do you respond to that?

5 MR. EYE: Your Honor, to the extent that

6 the replacement costs have been understated, we think

7 that it is improper for the Commission to be put in a

8 situation where they are relying on these drastically

9 understated costs to make any kind of a decision.

10 To the extent that there is a relationship

11 to the SAMDA, it is what it is. Ad I'm not disputing

12 how they've calculated their arithmetic exercise here.

13 I don't dispute that.

14 On the other hand, their projected costs

15 are so far off that we believe this contention ought

16 to be admitted if only to determine what the real

17 replacement costs actually are. I mean we've got a

18 dispute here, a dispute of contested fact.

19 Does replacement power cost make a

20 difference? Yes, it does. The reliance on the NUREG

21 is a sort of one-size-fits-all approach that we don't

22 think works here.

23 We have kind of a unique situation in

24 Texas. Part of it is regulated. Part of it is

25 unregulated. You've got ERCOT. And certain the NUREG
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1 didn't anticipate any of those considerations.

2 So what results is a drastically

3 understated replacement cost that we contend ought to

4 be admitted to determine what the proper costs

5 actually are. I mean we've postulated what we think

6 they are.

7 But we've also qualified those in some

8 fairly significant ways, recognizing that they may

9 even, in fact, be more than what we've calculated. I

10 mean I think Mr. Johnson was fairly conservative in

11 how he made his calculations of replacement costs.

12 The economic factor here is one that

13 essentially the applicant opened the door to. They

14 talked about socioeconomic impacts. Economic impacts

15 in terms of replacement costs of power are an issue

16 that they've raised in their revised contentions.

17 They used the term socioeconomic impacts.

18 So to that extent, I mean it has an impact

19 on SAMDA but it has an impact beyond that to the

20 extent that we're talking about what the long-term

21 costs that would be incurred -- and there's only one

22 place where these costs are going to get paid from and

23 that's generally from rate payers unless there is

24 shareholder equity that can be drawn from.

25 But nevertheless, there is an economic
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1 impact that we believe has not been calculated

2 accurately. And the reliance on the NUREG doesn't

3 work because it is not specific enough to pick up the

4 nuances of this particular case where we're in a

5 market where, as Mr. Johnson points out, doesn't

6 necessarily fit the NUREG pattern or the NUREG

7 assumptions about how to calculate replacement costs.

8 And as this panel knows, you're not bound

9 by that NUREG. It's guidance but even at the bottom

10 of the NUREG itself it says this isn't binding. It

11 doesn't have to be followed. It's out there for

12 guidance.

13 And so -- but nevertheless, we think that

14 it's -- to the extent that it's been relied on and

15 it's faulty, it ought to be dealt with and so that

16 this panel will have an idea precisely what the actual

17 replacement costs are.

18 And then once that's established, the

19 implications of it, whether it be for SAMDA or other

20 parts of the application, it can be much better

21 understood. But right now there is a material issue

22 of fact as to what the replacement costs actually are

23 or actually would be.

24 CHAIRMAN GIBSON: Recognizing there is a

25 dispute, is it material?
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1 MR. EYE: Well, we think that it could be

2 material, yes. To the extent that, again, there's --

3 we don't know with exactitude at any rate, what the

4 replacement costs are.

5 And to the extent that those replacement

6 costs are tied to SAMDA and whether or not they need

7 to be pulled back and looked at again, if these

8 calculations -- if these replacement costs are

9 actually higher than what has been postulated,* then

10 yes, it is material at that point in time.

11 CHAIRMAN GIBSON: I want to hear from you

12 but I would like you to address first of all --

13 because I assume you position is that this is not

14 material -- I would like to know why.

15 MR. BURDICK: So materiality is one of the

16 contention admissibility requirements. And the

17 Commission case law discusses materiality as. changing

18 some of the conclusions.

19 Here we've shown in our answer that even

20 if you assume that Mr. Johnson's numbers are correct,

21 there would be absolutely no change in the severe

22 accident mitigation design alternative evaluation.

23 I think an important point here is that

24 that is the only reason we're calculating replacement

25 power costs. We're not calculating them in and of
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1 themselves but just as an input to determine whether

2 or not there is a cost effective severe accident

3 mitigation design alternative.

4 So to the extent even -- as we state in

5 our answer, even if Mr. Johnson's numbers are correct,

6 it doesn't effect that evaluation in any manner

7 whatsoever. And, therefore, it is not material.

8 CHAIRMAN GIBSON: Staff, do you have a

9 comment on this?

10 MR. SPENCER: Well, Your Honor, as we

11 argued in our answer, they didn't originally take

12 issue with one component of the cost risk in the

13 applicant's analysis and do not further show a cost

14 beneficial SAMDA could be evaluated. And we think

15 that because they have not done so, they have not

16 demonstrated the materiality of their contention.

17 And I'd like to point out that less than

18 two weeks ago, the Commission issued a decision in the

19 Pilgrim license renewal proceeding March 26th, CLI-10-

20 11. And there is a discussion on page 38 and 39 of

21 SAMDA evaluations.

22 And the Commission said, "Unless it looks

23 genuinely plausible that inclusion of an additional

24 factor or use of other assumptions or models may

25 change the cost of benefit conclusions for the SAMDA
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1 candidates evaluated, no purpose would be served to

2 further refine the SAMDA analysis whose goal is only

3 to determine what safety enhancements are cost

4 effective to implement."

5 So the goal of the SAMDA evaluation is to

6 identify cost beneficial SAMDAs. And the information

7 provided by the intervenors in their contention does

8 not do that.

9 MR. EYE: Well, it certainly a question as

10 to whether or not their costs are accurate. And the

11 canyon between what they calculate replacement costs

12 at and what we do is material and could have a bearing

13 on the SAMDA analysis.

14 I mean I'm not familiar with the case that

15 just got cited. Was it CLI-10-11?

16 MR. SPENCER: 10-11. It was issued on

17 March 26 so it is very recent.

18 MR. EYE: Well, I didn't see that one so

19 I confess I can't really discuss it with anything

20 other than just what I've heard from counsel just now

21 without reading the opinion itself. So I don't know

22 the answer.

23 CHAIRMAN GIBSON: Mr. Eye, I'm just -- I'm

24 trying to get my mind around this. It's -- you're

25 saying that there is a canyon that separates you from
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South Texas in terms of these replacement power costs.

What I hear the applicant baying is that

even if they throw out their numbers and use your

numbers, which you say a canyon separates you from

them, they say even if they do that, they still end up

showing that there is no material dispute.

Well, how is that possible? If, in fact,

they do that, it is a recognition that their approach

is flawed, number one, and to the extent that our --

I mean, you know, in a way I think what they are

saying is that -- they're not saying that their

approach is flawed or your approach is flawed, they're

just saying okay, we'll use your numbers. But we come

out with no difference.

Is that what you're saying?

MR. SPENCER: That is correct, Your Honor.

MR. EYE: That's what I understand him to

say.

CH

MR

CH

MR

CH

expert disputi

MR

AIRMAN GIBSON: Okay.

. EYE: As well, I mean I'm not --

AIRMAN GIBSON: Are you --

EYE: -- I don't misunderstand that.

AIRMAN GIBSON: -- so are you and your

ng the calculations that they made?

* EYE: You mean as far --
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1 CHAIRMAN GIBSON: Taking your --

2 multiplying your values by four.

3 MR. EYE: Oh, I'm sorry, no, we're not

4 disputing that.

5 CHAIRMAN GIBSON: These numbers that

6 separate you all, I can't see -- what I'm trying to

7 say is I can understand if you're saying one thing and

8 they're saying another and you all have a dispute

9 about it. But I think what they're saying is okay,

10 okay, Mr. Eye, we'll take your numbers. And it still

11 doesn't create a dispute between us.

12 MR. EYE: Well, the reason --

13 CHAIRMAN GIBSON: It doesn't rise to this

14 materiality threshold.

15 MR. EYE: Well, we think it does because

16 as Mr. Johnson points out -- I mean his analysis only

17 -- we only had so much to work with. We had their

18 calculations and so forth. But we're not even sure

19 that Mr. Johnson's numbers are high enough given all

20 of the circumstances.

21 I mean there's a fair amount of

22 fluctuation here. And he qualifies his conclusions in

23 that regard. He doesn't say that this is as high as

24 it is ever going to go.

25 What we want to do is admit this
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1 contention, have it developed for adjudication, and

2 determine what the actual costs are. If it rises to

3 a level at that point that it does implicate the

4 SAMDA, then we have another issue with which to deal.

5 But at this point, that's how we see this playing out.

6 CHAIRMAN GIBSON: Okay.

7 Have you got anything else about

8 replacement power costs?

9 ADMIN. JUDGE ARNOLD: No.

10 CHAIRMAN GIBSON: Okay. Well, let's turn

11 to CL-3. Now do I understand correctly that this

12 contention differs from CL-2 in that here you are

13 maintaining that the applicant has failed to account

14 for the increase of ERCOT, and that's the Electrical

15 Reliability Council of Texas, correct? ERCOT? Okay.

16 Market prices due to the market effects of an outage

17 at South Texas. Is that fair?

18 MR. EYE: Yes.

19 CHAIRMAN GIBSON: Okay. Now the applicant

20 takes issue with your contention, maintaining first,

21 it's not timely and secondly, that they have, in fact,

22 addressed what was required. And so the contention

23 must fail.

24 As to timeliness, they maintain that you

25 failed to challenge this in the original application.
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1 And there's nothing new in their amendment. That they

2 used the same power costs in ER 7.3 that they used in

3 7.5S. So you're a day late and a dollar short.

4 MR. EYE: Well, not in the contention --

5 collocation context we're not.

6 . CHAIRMAN GIBSON: Okay.

7 MR. EYE: I mean this is where they roll

8 it into their ER discussion about replacement costs

9 and so forth. And so this is where we addressed it.

10 CHAIRMAN GIBSON: Okay. So you're saying

11 that once you were apprised of the fact that these

12 replacement power costs related to the collocation

13 issue then you needed to address them. But before

14 that, they weren't an issue.

15 So it's really a matter of it wasn't an

16 issue for you before because it wasn't in the context

17 of collocation. Is that --

18 MR. EYE: Yes.

19 CHAIRMAN GIBSON: -- basically what you're

20 saying?

21 MR. EYE: Yes.

22 CHAIRMAN GIBSON: Okay. Well, let's talk

23 about the other part. The applicant asserts that your

24 expert has failed to demonstrate that consideration of

25 the market effects of shutting down the South Texas
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1 units would change the replacement power costs.

2 And they claim that it has properly made

3- an analysis using replacement power costs, not the.

4 cost of power from the STP units, and that those

5 replacement power costs are devised from using less

6 efficient units.

7 How do you respond to this?

8 MR. EYE: Well, really, Mr. Johnson, I

9 think, actually did anticipate that and addressed it.

10 It's all a matter of what analytical inputs you want

11 to take count of.

12 In the contention or the report to support

13 the contention, I should say, Mr. Johnson did try to

14 take a realistic snapshot of what would happen if all

15 of a sudden STP was not available, STP Units One

16 through Four were not available, what's the ripple

17 effect? And he described that ripple effect.

18 The applicant happens to disagree with his

19 analysis. But I don't know that there is anything

20 necessarily about his analytical approach that's

21 wrong. And I don't think that there is anything wrong

22 with the inputs that he considered.

23 There's certainly a difference of opinion

24 between the parties as to, you know, what the proper

25 inputs ought to be. But he took into account what we
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1 considered to be a realistic scenario of what it would

2 cost to replace the power that would be lost of STP

3 were all of a sudden a part of the load shedding.

4 And so I think that that's the basis for

5 the contention.

6 CHAIRMAN GIBSON: Okay. Are we talking

7 inputs? Are we talking analysis? Are we talking

8 difference of opinion? What are we talking about

9 here?

10 MR. BURDICK: Your Honor, I think it-is

11 important to keep these contentions clear as to what

12 falls within each contention. I believe what the

13 intervenors have just been discussing --

14 CHAIRMAN GIBSON: Okay. At this point,

15 we're talking just about CL-3.

16 MR. BURDICK: And I think that the

17 discussion that the intervenor has just provided does

18 not fall within Contention CL-3. In Mr. Johnson's

19 report, on page five, there is a handful of paragraphs

20 -- or three paragraphs at the top of the page that

21 deal with this contention on market effects.

22 There's no inputs. There's no numerical

23 evaluation. There are no numbers. There's just the

24 statement that our replacement power costs did not

25 account for these market effect from taking STP units
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1 off line.

2 So I think that the arguments I just heard

3 either relate to number in Contention CL-2, which we

4 discussed, or maybe to CL-4 as well.

5 So I think here we make the point in our

6 answer, is that the intervenors have not demonstrated

7 that these market effects would have any material

8 impact or our evaluation of severe accident mitigation

9 design alternatives.

10 And I think it'is noteworthy that

11 CHAIRMAN GIBSON: And you did that by

12 assuming that Mr. Johnson's analysis was correct? And

13 then using his numbers in terms of determining what

14 would be the appropriate replacement cost, correct?

15 MR. BURDICK: That's correct. In response

16 to Contention CL-2, we show that it is not material

17 for that reason.

18 CHAIRMAN GIBSON: Okay.

19 MR. BURDICK: Even if you assume his

20 numbers are right.

21 CHAIRMAN GIBSON: You didn't do that for

22 three.

23 MR. BURDICK: He doesn't provide any

24 numbers for three. And I think that's one reason his

25 contention fails is because he doesn't demonstrate
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1 what these market effects would be here.

2 CHAIRMAN GIBSON: I have to say from

3 reading your answer I thought that you were claiming

4 that even if you were to adopt Mr. Johnson's views of

5 things so that the replacement costs were to double or

6 triple beyond those estimates, the results would be

7 unaffected.

8 MR. BURDICK: We do make that --

9 CHAIRMAN GIBSON: Did I not read that

10 right?

11 MR. BURDICK: With respect to Contention

12 CL-2, we say even if you use the numbers by Mr.

13 Johnson. With Contention CL-3, we make the point that

14 he doesn't provide any numbers. However, even if you

15 were to multiply what numbers we have here by a factor

16 of two or three or even more, you still wouldn't have

17 a material issue.

18 CHAIRMAN GIBSON: So what you did was you

19 took your own numbers and multiplied those by two or

20 three.

21 MR. BURDICK: Our numbers or the numbers

22 that Mr. Johnson had in CL-2 because he's claiming

23 that there is maybe some other additional increase to

24 •replacement power costs.

25 CHAIRMAN GIBSON: Okay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com
% J



998

1 MR. BURDICK: And we're saying he hasn't

2 demonstrate that that is material because even if you

3 take the number he does provide and multiply them by

4 two or three or what, you're still not going to get to

5 the lowest cost severe accident mitigation design

6 alternative, 100,000.

7 And there is a large gap between the

8 replacement power costs that have been calculated and

9 the other cost risks, both what we've calculated and

10 what Mr. Johnson has calculated, to the lowest cost

11 SAMDA. And here he hasn't shown that there is a

12 material issue.

13 CHAIRMAN GIBSON: Fair enough, fair

14 enough. I understand now.

15 MR. EYE: It's really the same reason that

16 we have with CL-2. This contention ought to be

17 admitted because we don't really know --

18 CHAIRMAN GIBSON: Okay.

19 MR. EYE: -- with any kind of certainty

20 what these replacement costs are going to be. It

21 ought to be admitted, vetted, so that you, as a panel,

22 can have the benefit of that process to determine

23 really whether or not it does reach a level that would

24 implicate SAMDAs.

25 CHAIRMAN GIBSON: Okay.
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1 Judge Arnold?

2 ADMIN. JUDGE ARNOLD: I do have a

3 question.- What is -- where is the requirement that

4 this information be in the environmental report at

5 all? I mean under some instances, NEPA requires these

6 kinds of analyses, number one.

7 . There are economic -- there are instances

8 where economic impacts are considered to be germane

9 for NEPA purposes. And we've called out a case to

10 that effect. I don't remember exactly what it was but

11 we did cite it in our brief.

12 CHAIRMAN GIBSON: I think that you did

13 that in the context of CL-4.

14 MR. EYE: Right. But I think it still

15 replies in response to your question.

16 ADMIN. JUDGE ARNOLD: In this specific

17 instance, we're talking a collocation contention. And

18 it has already been demonstrated that the probability

19 of one unit effecting another is so low that it

20 doesn't need to be required under NEPA.

21 So why would the financial impact of it

22 need to be required under NEPA?

23 MR. EYE: We disagree with the predicate.

24 We think that irrespective of the probabilities, given

25 the case law that says in some instances probabilities
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1 don't control. There are other considerations that

2 need to be taken into account.

3 And the Limerick case that we cited is an

4 example of that where probabilities were what they

5 were. They were low. But the Court said

6 notwithstanding that, you've got to take into account

7 these ramifications even though they may be of a low

8 probability.

9 And we think that this falls into that

10 category. So once you accept that, then dealing with

11 replacement costs becomes a logical -- or not

12 necessarily a next step but a logical step that would

13 need to be taken.

14 ADMIN. JUDGE ARNOLD: I'm going to have to

15 ask applicant, too, because I look at this and it's

16 like,, you know, putting a kick me sign on the back of

17 something. What is the need for you to have this

18 information in there?

19 MR. BURDICK: The -- so, of course we made

20 the ER revisions following admission of Contention 21.

21 And we tried to follow the process that was used in

22 other parts of environmental report Chapter 7.

23 And, for example, environmental report

24 Section 7.2 discusses severe accidents and then

25 Section 7.3 addresses this severe accident mitigation
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1 alternatives analysis.

2 And the purpose of the analysis, as the

3 name says, is to evaluate whether there are cost

4 effective mitigation alternatives to mitigate the risk

5 due to the severe accidents. And so we're following

6 that methodology there.

7 ADMIN. JUDGE ARNOLD: Okay. But these

8 replacement costs are just for if one unit has an

9 accident due to an accident at another unit?

10 MR. BURDICK: That's correct. In

11 environmental report Section 7.S.5, we're at the point

12 where we've evaluated one severe accident and then

13 determined that that severe accident would not cause

14 a severe accident at the other collocated units;

15 however, they would be shut down for a couple of years

16 is the assumption that we use due to the original

17 severe accident.

18 And that would be for decontamination

19 purposes or regulatory purposes. And so we're trying

20 to factor in just that additional cost risk related to

21 the severe accident to determine whether one of these

22 severe accident mitigation design alternatives is cost

23 effective.

24 ADMIN. JUDGE ARNOLD: But -- okay --

25 that's due to a severe accident at Unit One and Two or
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1 Two. So it should be in the Unit One or Two SAMDA

2 analysis.

3 MR. BURDICK: So in the new environmental

4 report revisions, we're evaluating -- and we limit

5 this part of the evaluation to an accident at Units

6 Three and Four and determine whether, for Units Three

7 or Four there is a severe accident mitigation design

8 alternative that would be cost effective that would

9 mitigate this.

10 We do not look at Units One and Two, I

11 think, for the very reason you are discussing this,

12 it's because the scope of this proceeding does not

13 include changes to Units One and Two.

14 ADMIN. JUDGE ARNOLD: So you believe it is

15 required to be in there?

16 MR. BURDICK: I think if you take the

17 first proposition that we have to look at the

18 accidents at collocated units, then this can follow

19 out of it. The only reason we conducted this severe

20 accident mitigation design alternative analysis is to

21 address the Contention 21 as it was admitted.

22 So we did this to address that. We don't

23 believe here that it is necessarily required by law.

24 We did it to respond to the admitted contentions. And

25 we do believe that these severe accidents are remote
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1 and speculative. And so this calculation here is

2 remote and speculative. But we put it in there to

3 address Contention 21.

4 ADMIN. JUDGE ARNOLD: Thank you.

5 CHAIRMAN GIBSON: Judge Charbeneau?

6 ADMIN. JUDGE CHARBENEAU: Okay.

7 MR. SPENCER: Your Honor?

8 CHAIRMAN GIBSON: Please.

9 MR. SPENCER: I just wanted to add as we

10 explained in our answer, we believe that it is not

11 material to the findings, it's not material to this

12 proceeding to see how could mitigate the consequences

13 of an accident at STP Units One and Two. That's not

14 part of this proceeding.

15 So for that particular issue, that's --

16 because the NEPA focuses on the environment

17 consequences of the proposed action, the alternatives

18 to mitigate these consequences, not the alternatives

19 to mitigate consequences from other actions and other

20 events.

21 CHAIRMAN GIBSON: Okay.

22 Mr. Eye, do you need to say anything

23 further?

24 MR. EYE: I'm not sure I really understood

25 everything that counsel for NRC just said but I don't
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1 believe it is anything that bears on anything I've

2 said in the past. So I'll just stand on what we've

3 argued.

4 CHAIRMAN GIBSON: Fair enough. Let's turn

5 to CL-4. You assert that the applicant failed to

6 consider the economic impacts on ERCOT consumers in

7 the event of a simultaneous shutdown of all four units

8 at STP. Now the first argument that the applicant

9 makes is that NEPA concerns itself only with

10 environment issues, as Judge Arnold was hinting at a

11 minute ago.

12 And that this is really an economic issue

13 and is beyond the permissible scope of this proceeding

14 to obligate the applicant to consider the economic

15 impacts of the two units on rate payers.

16 You've cited this Friends of the Boundary

17 Waters Wilderness case. And I'm curious why you think

18 this case trumps the three cases the applicant cited

19 in footnote 87 that it claims supports its position

20 that economic issues are not, per se, appropriate

21 subjects for an environmental analysis under the NEPA.

22 MR. EYE: Well, I think the Court in the

23 Boundary Waters case recognized that economic impacts

24 can have environment effects. And, in fact, the

25 plaintiff in Friends of the Boundary explicitly drew
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1 that relationship and the court accepted that in the

2 case of the Forest Service restricting, you know, uses

3 of motor boats, there was an economic impact.

4 Was it an environmentally-based contention

5 in that case? It certainly was. The Friends of the

6 Boundary Waters were contending that use of those

7 motorboats in that particular area was harmful to the

8 environment. But there was an economic dimension to

9 it.

10 And so the Court said, you.know, when you

11 can't really separate out environmental and economic

12 impacts, the economic impacts get rolled into the

13 analysis. Sort of a when in doubt In that instance,

14 when in doubt, you analyze it for purposes of economic

15 impact -- yes, you look at the economics from an

16 environmental impact statement perspective.

17 And that's why I think it trumps because

18 there is a relationship, in this case, between the

19 environmental impacts of collocated accidents and

20 replacement costs are the economic dimension of that.

21 CHAIRMAN GIBSON: Okay, Counsel, is there

22 such a close nexus here that it needs to be addressed

23 in NEPA?

24 MR. BURDICK: I don't think so. And I

25 think maybe most importantly is we did cite to three
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1 NRC cases that address this point, a Commission case,

2 an Appeal Board case, and a Licensing Board case. And

3 so specifically the Pebble Spring case at CLI-76-27

4 and the Fermi case at ALAB-470.

5 These cases address this very specific

6 issue. And just one sentence from the Appeal Board

7 case at 7 NRC 473 and 475, here the Appeal Board

8 states that the short of the matter is that anti-trust

9 considerations to one side, neither the Atomic Energy

10 Act nor the National Environmental Policy Act embraces

11 within its zone of interest economic concerns even

12 remotely akin to those which Mrs. Drake, who was the

13 petitioner, would press as a member and rate payer of

14 a cooperative that purchases power from a proposed

15 Fermi co-owner.

16 Here the Appeal Board and the Commission

17 case is similar. It specifically addresses whether

18 the impacts -- the economic impacts to a rate payer to

19 a plant, it needs to be addressed under the Atomic

20 Energy NEPA. And they say it does not. And that's

21 the issue that we're dealing with here.

22 Additionally, I think the Eighth Circuit

23 case can be distinguish on its --

24 CHAIRMAN GIBSON: And when you say the

25 Eighth Circuit case, you are referring to the Friends
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1 of the Boundary Waters Wilderness case --

2 MR. BURDICK: That's correct, Your Honor.

3 CHAIRMAN GIBSON: -- that counsel just

4 discussed?

5 MR. BURDICK: In this case, as Mr. Eye

6 discussed, the federal government was limiting access

7 to a 'portion of this Boundary Waters Canoe Area

8 Wilderness in Minnesota. The plaintiffs included a

9 couple of outfitters whose employment was to outfit

10 people who would use this water.

11 And so when the federal government

12 restricted access to that, it was directly impacting

13 their ability to make money. And I think it is

14 important that in that case, the plaintiffs didn't

15 just make those economic claims and here they were

16 trying to demonstrate standing, didn't just allege

17 economic issues but also made environmental claims as

18 well related to closing it down. And you said that.

19 And, I think the facts are very different

20 than what we have here. You know first there

21 plaintiffs were being directly impacted. There was no

22 question whereas here we're dealing with first, a

23 severe accident with the probability of it occurring

24 in millions of years.

25 And then we have to add on to that that
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1 there would be some sort of a grid outage. And I

2 would point out that even Mr. Johnson says that the

3 probability of that grid outage may not be high.

4 So you put these two things together and

5 you have a very low probability of that. That's much

6 more distance than the Eighth Circuit in which the

7 plaintiffs were going to be directly economically and

8 had also made environmental plains as well.

9 CHAIRMAN GIBSON: Okay.

10 Staff, do you have any dog in this fight?

11 Are you just going to --

12 MR. SPENCER: We didn't argue this point

13 in our answer so --

14 CHAIRMAN GIBSON: That's fine.

15 Mr. Eye, did you want to respond?

16 MR. EYE: Yes, sir. I would only point

17 out, Your Honor, that the extent that there is, a

18 conflict between the analysis of NEPA requiring, in

19 some circumstances, an economic impact and the

20 Commission's case law, which seems to reject that.

21 It's not unlike the problem that exists

22 with the Ninth Circuit case regarding terrorist

23 attacks, which is the law in the Ninth Circuit, but

24 really nowhere else as far as the NRC is concerned.

25 There is a divergence here. And to that
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1 extent, we would urge that the panel differ to the*

2 judicial interpretations, which, I think, have a lower

3 threshold that requires economic impacts to be

4 analyzed in a context of an environmental impact

5 statement.

6 CHAIRMAN GIBSON: Isn't the Eighth Circuit

7 different -- or from the Ninth Circuit case in that

8 the Ninth Circuit to which you refer is one that

9 involve the NRC.

10 MR. EYE: Yes, it is. And I think it

11 would probably, you know, be unlikely that the

12 Commission would be doing something in the Ninth

13 Circuit that would be contrary to that decision.

14 CHAIRMAN GIBSON: True. Okay.

15 MR. EYE: On the other hand, this is a

16 Forest Service case in the Eighth Circuit. And we're

17 not in the Eighth Circuit, by the way. Bu it is also

18 a Forest Service case. It's not an NRC case.

19 And we do have this Pebble Springs case,

20 that is a Commission decision. And it does address

21 rate payers and whether the economic impacts on rate

22 payers are an appropriate subject for NEPA pretty

23 directly.

24 CHAIRMAN GIBSON: It does.

25 MR. EYE: So I'm just suggesting that if
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1 that same case had been presented to the panel in the

2 Eighth Circuit that heard this particular case, you

3 might have a different outcome. I mean we don't know.

4 CHAIRMAN GIBSON: Sure.

5 MR. EYE: But certainly the Eighth Circuit

6 didn't set a threshold for economic considerations as

7 high as the Pebble opinion did.

8 CHAIRMAN GIBSON: Right, right.

9 MR. EYE: I mean there is a difference

10 there. And I'll grant you it Forest Service case in

11 a different kind of context but nevertheless, we have

12 to deal with those analogous situations all the time

13 in trying to figure out what NEPA really anticipates

14 in this context.

15 CHAIRMAN GIBSON: Yes.

16 MR. EYE: And to the extent that there is

17 a difference between how the NRC views NEPA being

18 applied and how this particular panel in the Eighth

19 Circuit saw it applied, we recognize that. This is

20 authority that we are asserting is persuasive.

21 CHAIRMAN GIBSON: Fair enough. Thank you.

22 Your expert, Mr. Johnson, maintains that

23 were there to be a shutdown of all four STP units,

24 there would be uncontrolled power outages. Is that

25 correct.
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1 MR. EYE: I think he says that there could

2 be.

3 CHAIRMAN GIBSON: How likely is it that a

4 shutdown of all four STP units would cause

5 uncontrolled power outages?

6 MR. EYE: I don't think he quantified the

7 probabilities of it, Your Honor. I think he simply

8 posited that if you would pull what would amount to a

9 very large portion of capacity off the grid, shed that

10 load rather suddenly, then you have a reduction of

11 somewhere in the area of 19 percent of the base load

12 capacity.

13 And just for force of logic, to the extent

14 that 19 percent would have to be replaced, the utility

15 having to do that would be at the mercy of the market.

16 CHAIRMAN GIBSON: Yes.

17 MR. EYE: And all you have to do is ask

18 the folks out in California in the early part of 2001

19 what it is like to be at the mercy of the market. And

20 how many billions of dollars got pulled out of that

21 state --

22 CHAIRMAN GIBSON: Yes.

23 MR. EYE: -- when they were at the mercy

24 of the market. And this is simply an analogous

25 situation.
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1 Perhaps not as extreme as it was there but

2 nevertheless, to replace that many megawatts in a

3 rather short order with really no opportunity to plan

4 for it, no opportunity to go out and get requests for

5 replacement power and bids and so forth, and you just

6 lay yourself open to whatever the market will bear, at

7 that point it would be, I presume as does Mr. Johnson,

8 that the economic impacts would be rather significant.

9 And he did quantify that much.

10 CHAIRMAN GIBSON: Counsel, you maintain

11 that the probability of a four-unit shutdown is very

12 low.

13 MR. BURDICK: That's correct.

14 CHAIRMAN GIBSON: And you maintain that if

15 there were a four-unit shutdown, the probability of a

16 loss of the grid would be very low.

17 MR. BURDICK: That's correct.

18 CHAIRMAN GIBSON: And so what you've

19 suggested is that it is proper to multiply these two

20 probabilities, very low probabilities in order to

21 produce an even small probability, correct?

22 MR. BURDICK: That's correct.

23 CHAIRMAN GIBSON: And that value is simply

24 too small to be within the rule of reason. Is that a

25 fair statement?
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1 MR. BURDICK: Yes. We agree with that.

2 CHAIRMAN GIBSON: Okay. Mr. Johnson

3 obviously views this differently. And he suggests

4 that the relatively low probability of occurrence has

5 to be weighed against the fact that the potential

6 risks are very high..

7 And as Mr. Eye did, he cited to the 45

8 billion dollar damages that California suffered, ten

9 billion dollars in damages that the Northeast blackout

10 experienced. How do you respond to that?

11 MR. BURDICK: Well, I think here it is

12 important that Mr. Johnson never discusses, and not

13 just for this contention but throughout his report,

14 the probability of the initiating event. He only

15 discusses in vague terms the probability of the power

16 outage or the grid outage. And even there, as I

17 mentioned earlier, he said that that probability may

18 not be higher.

19 So I think that is important that he

20 doesn't take into account that the probability of even

21 the initiating event is once in millions of years. So

22 you add those things together and we don't believe we

23 fall under the rule of reason of NEPA.

24 Additionally, Mr. Johnson provides some

25 cost figures from some other outages but doesn't show
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1 how those would apply to this exact scenario here.

2 You know those circumstances were different than even

3 what he is postulating would happen here.

4 I think additionally, as we've talked

5. about earlier, we calculated these replacement power

6 costs in ER Section 7.5S.5. And they're shown in

7 environmental report Table 7.5S-2. And they're low.

8 They're in the thousands of dollars.

9 And as we've mentioned a couple of times,

10 the lowest cost severe accident mitigation design

11 alternative is 100,000 dollars. So Mr. Johnson hasn't

12 demonstrated or even alleged that even if there were

13 a grid outage it would be enough to bridge that

14 difference there. And that there would be a cost

15 effective severe accident mitigation design

16 alternative.

17 And for that reason, the contention is not

18 materially and doesn't show a genuine dispute with the

19 application.

20 CHAIRMAN GIBSON: Okay.

21 Mr. Eye?

22 MR. EYE: I would simply incorporate the

23 same argument we made earlier on those contentions in

24 terms of why we think they are still relevant. We

25 think they should be admitted so that they can be
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1 properly vetted so that there can be a determination

2 as to precisely what these costs are going to be. And

3 then we will better know what the implications are for

4 both SAMDA and whatever other considerations are

5 relevant to the Commission.

6 CHAIRMAN GIBSON: Okay. I think one more

7 question unless my colleagues here have something.

8 Mr. Johnson asserts that all ERCOT

9 consumers have to be considered and not just those

10 served by STP. Is that right?

11 MR. EYE: Yes.

12 CHAIRMAN GIBSON: How do you respond to

13 that?

14 MR. BURDICK: This falls into our first

15 argument. That the economic impacts to rate payers

16 due to the replacement power costs of the severe

17 accident do not fall within the scope of NEPA or the

18 Atomic Energy Act and do not have to be evaluated

19 here.

20 And I would just reference the Board to

21 the three NRC cases that we're cited for that

22 proposition.

23 CHAIRMAN GIBSON: Okay. Fair enough.

24 Okay. Do you all feel that you need to

25 make any closing remarks?
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1 MR. EYE: I don't particularly, no.

2 CHAIRMAN GIBSON: Counsel?

3 MR. FRANTZ: Just on the last set of

4 contentions on the impacts of the severe accident

5 collocated units. With respect to all these, both the

6 COL-l contentions and on the economic issues on COL-2

7 through 4, we believe that the whole set is not

8 material to the decision you need to make because the

9 events in question are all remote and speculative.

10 Under NEPA, they all deal with events that

11 are less than ten to the -minus six per year in

12 frequency. And given that, the Board can use that

13 single rationale to exclude all of these contentions.

14 CHAIRMAN GIBSON: Okay. I'll let you talk

15 in a minute, Mr. Eye. Do you have anything you wanted

16 to say in closing?

17 MR. SPENCER: No, Your Honor.

18 CHAIRMAN GIBSON:" Mr. Eye?

19 MR. EYE: Briefly, Your Honor, in terms of

20 just responding to what Mr. Frantz has argued.

21 CHAIRMAN GIBSON: All right.

22 MR. EYE: Here we go again. ý It's back to

23 this probabilistic risk analysis. And I think it's

24 important to note that the Johnson analysis is not

25 necessarily the definitive determination as to what
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1 economic impacts might be.

2 And when you combine both the reasoning

3 and the Friends of the Boundary Waters Wilderness case

4 that, in fact, economic impacts can rise to the level

5 of a NEPA analysis with the idea that this is such a -

6 - the nature of this problem is such that it has such

7 potential negative impacts, that the Limerick case,

8 which just because something is a low probability

9 doesn't necessarily mean it doesn't get analyzed.

10 The combination of that reasoning provides

11 a basis to advance these contentions not necessarily

12 on the basis that the information that Mr. Johnson has

13 provided is the final word on it.

14 It opens the door to the question of

15 whether or not we have sufficient basis to decide that

16 there is not going *to be any way that these

17 replacement power ,costs could be enough to implicate

18 a SAMDA analysis or other impacts on rate payers from

19 an economic perspective.

20 CHAIRMAN GIBSON: Okay.

21 Judge Charbeneau?

22 ADMIN. JUDGE CHARBENEAU: No, sir.

23 CHAIRMAN GIBSON: Judge Arnold?

24 ADMIN. JUDGE ARNOLD: No comments.

25 CHAIRMAN GIBSON: Okay.
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1 Okay, well, with that, I believe, you all

2 have done a very good job answering our questions.

3 And as always, we're very appreciative for good

4 lawyering and for your courtesy to each other. And

5 it's nice to see civility.

6 We will stand adjourned. The one thing I

7 would add is if you are going to be filing any new

8 contentions, I want you to be sure and studying the

9 scheduling order closely. And the contention

10 admissibility requirements and try to be sure that you

11 dot all your Is and cross all your Ts so we don't have

12 to have any more arguments about form, okay?

13 And --

14 ADMIN. JUDGE ARNOLD: When are those draft

15 EIS contentions due?

16 MR. EYE: Your Honor, actually we're in

17 the process of trying to figure out essentially a

18 schedule and parallel and competing responsibilities.

19 CHAIRMAN GIBSON: Yes.

20 MR. EYE: One thing that I would like to

21 offer and after our scheduling conference the other

22 day, this announcement came to my attention. And

23 perhaps it's something I should have known anyway.

24 But as it turns out, the public has 75 days to respond

25 to the DEIS.
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1 CHAIRMAN GIBSON: Yes.

2 MR. EYE: And now that is I mean it

3 depends on when you consider to be the date that that

4 would commence. But. if you took it from the date of

5 this announcement, which is March 19, I think 7.5 days

6 from that is -- I'm sorry, from the publication in the

7 Federal Register, if you calculated 75 days out from

8 that, I think it's like a week longer than what we had

9 postulated that we would want as a continuance.

10 So instead of a two-week extension, it

11 would be three. And just the basis for that is that

12 it seems like we shouldn't have any less time to

13 respond to the DEIS than the public in general does.

14 So we would just like to have those timelines kind of

15 -- that the public is having to abide by be the ones

16 that we abide by as well.

17 And it doesn't alter it very much from

18 what we had suggested the other day. But it would, I

19 think, allow us -- it's early June. It's like the

20 first week of June. And the 54 days that we were

21 talking about I think put it in the last week of May.

22 So -- and I have not had a chance to talk

23 to either party -- either counsel from the other

24 parties so now I would certainly do that. But we do -

25
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1 CHAIRMAN GIBSON: Well, I would encourage

2 you to do that.

3 MR. EYE: Oh, we will.

4 CHAIRMAN GIBSON: And I would encourage --

5 thank you for bringing that to our attention. But I'm

6 going to let you consult with counsel for the parties

7 here and we'll be glad to entertain any motion opposed

8 or otherwise at that time.

9 MR. EYE: Thank you, Your Honor.

10 CHAIRMAN GIBSON: I will say, however,

11 that we do have -- the Commission does have

12 expectations about this Board meeting deadlines for

13 the combined operating licenses. And we take those

14 seriously. And so we do want to keep things on track,

15 okay?

16 MR. EYE: We understand.

17 CHAIRMAN GIBSON: And with that, I believe

18 we will stand adjourned. And yes, I think that's all.

19 Thank you.

20 (Whereupon, the above-entitled oral

21 argument before the Atomic Safety and Licensing Board

22 Panel was concluded at 5:25 p.m.)
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