March 26, 2010

The Honorable Edward J. Markey

Chairman, Subcommittee on Energy
and Environment

Committee on Energy and Commerce

United States House of Representatives

Washington, D.C. 20515

Dear Mr. Chairman:

| write to provide my additional views in response to your letter of October 6, 2009, on
the U.S. Nuclear Regulatory Commission’s decision-making processes. The Commission
responded by letter dated January 27, 2009. Chairman Jaczko provided his additional,
individual views by a separate letter of the same date.

As the Commission noted in its response, the NRC not only adheres to, but often
exceeds, the legal requirements relating to Federal agency transparency. However, | would
have preferred to expand on the Commission’s response, since the Commission rightfully
prides itself on open and transparent decision-making. In Enclosure 1, | highlight several of
the relevant policies and practices that demonstrate the Commission’s openness and
transparency. These include early release of voting papers, public Commission meetings
with NRC staff, industry and other stakeholders on key regulatory issues such as fire
protection; public affirmation voting sessions for final rules and for adjudicatory orders; and,
for public notation voting papers, the public release of individual written votes, a written
voting record, and the ultimate written staff direction (i.e., the staff requirements
memorandum or “SRM”). Thus, | strongly disagree with Chairman Jaczko’s view that the
notation voting process obscures far too much of the deliberative process.

While serving on the Commission, first as Chairman and now as a Commissioner, the
Commission has consistently demonstrated the capability to make effective and timely
decisions on controversial and complex issues, through both written notation voting and its
affirmation voting processes. Indeed, the Commission’s voting practices help ensure that it
is a careful, deliberative body, as the Congress, the public, and the courts expect it to be.

It is far from clear that the Commission or the public would benefit by a shift away from
notational written voting. The details of an alternative approach that would involve
deliberative, voting meetings of the Commission have not been agreed-upon or established.
Conceptually, this is not a new idea. The Commission’s internal procedures retain a brief
reference to a type of paper known as “red band” paper that would be used for deliberative,
voting meetings. However, this is an approach that the Commission essentially abandoned
several decades ago.

| am concerned that meetings of this nature might involve little more than a rote
recitation of the Commissioners’ previously-circulated draft speech or statement, often
repeating the rationale in other documents that are to be made public. It also may



essentially replicate, in an informal, less effective, and less transparent way, the current
notational voting process that the Commission has found to be so effective. Moreover, a
fully-orchestrated public recitation of each Commissioner’s position might be seen as mere
window-dressing, in the style of so-called deliberation by an old Soviet Politburo.

On the other hand, no one would benefit if the Commission were to make snap
judgments or give the impression of making snap judgments through required oral voting
after receiving fresh information or perspectives at such a meeting. If such meetings
produced new information and new positions, follow-up notational voting process, as is now
in place, would seem essential for thoughtful deliberation prior a final decision.

We have all seen how amusing, glib, and facile oratory is used to obscure facts and
sway opinions. Written words are generally more deliberative and thoughtful and ultimately
more likely to stand up to the test of time. In this regard, | believe that is important to
consider that the Commission serves much like an appellate court as it resolves appeals in
its administrative adjudication process, and the Commission has had an associated level of
decorum and style of deliberation for both adjudicatory and policy matters that has served us
well for a long period of time. For these reasons, | expect that the Commission will continue
to see the value of calm reflection, consultation with staff, and written voting as essential
components of the Commission’s decision-making processes.

| also believe that an undefined, informal process of advance deliberation without
notational voting does not achieve the formal accountability and clarity associated with
individual written votes. Individual Commissioner’s notation vote sheets, which in part serve
to influence the thinking of fellow Commissioners, often provide extensive commentary on
the issues for decision and the Commissioner’s rationale for supporting or opposing a
proposed action, in whole or in part.

These individual votes, along with a voting record prepared by the Office of the
Secretary, and the underlying action paper, provide an important, well-focused legacy of
information for public consumption, future review, and decision-making. Under long-
established procedure, the Office of the Secretary serves the entire Commission with the
critical function of identifying majority positions and circulating draft final decisions for the
Commissioners to confirm, refine, or clarify their position, often for purposes of minor and
detailed editing. If a Commissioner has concerns about the draft final Commission decision
or its rationale, the Commissioner can revise or replace an earlier written notation vote to
reflect any significant change in position and share his or her concerns with the other
Commissioners.

In short, the Commission’s current voting practices are not broken. Of course, the

Commission also regularly reviews its decision-making processes and seeks to enhance
them. | am sure it will take your views into consideration as it does so.

Sincerely,

IRA/

Dale E. Klein



A FEW HIGHLIGHTS OF THE U.S. NUCLEAR REGULATORY COMMISSION’S
OPEN AND TRANSPARENT DECISION-MAKING PROCESSES
e The Commission has long made public its Internal Commission Procedures.
e Information papers and notation voting papers for the Commission are released to the
public within 10 business days of receipt by the Commission, with certain exceptions for

papers that contain classified or other sensitive information.

Thus, most information papers and many important rulemaking notation voting papers are
released while the Commission considers them.

e The Commission has long held public meeting affirmation voting sessions on final
Commission rules and adjudicatory orders.

Commissioners are free to express their views at these meetings, and significant differences
of opinion have been made public in dissenting opinions or statements.

The Commission makes public its adjudicatory orders and final rules.

The Commission makes public individual Commissioners’ written votes and a voting record
for its public rulemaking papers, and the individual votes often explain individual views in
considerable detail.

e The Commission regularly holds public meetings with NRC staff members, representatives
of the regulated industry, and members of the public to receive briefings and to engage in
discussion on key regulatory programs and challenges.

For instance, the Commission has recently held open meetings on such significant topics as
fire protection lessons-learned, revisions to the allegations and enforcement program, and
enhancements to emergency preparedness.

In 2009, the Commission held over two dozen such public meetings.

Not only may members of the public attend these meetings, but they also may view nearly all
these meetings via live web-streaming or through archived webcasts that are accessible on
the NRC’s website.

The public may also read transcripts of these meetings on the NRC’s website.

The Commission’s resulting (SRM) direction to the staff is also made public.

Enclosure 1
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