March 26, 2010

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board

In the Matter of )
) Docket Nos.  52-029-COL
Progress Energy Florida, Inc. ) 52-030-COL
)
(Combined License Application for )
Levy County Nuclear Plant, Units 1 and 2) ) ASLBP No.  09-879-04-COL

COMMENTS ON SCHEDULE FOR PROCEEDING

Pursuant to the Atomic Safety and Licensing Board’s (“Board”) request during a March 16, 2010
teleconference in this proceeding, Progress Energy Florida, Inc. (the “Applicant” or “Progress”) provides
these comments on certain scheduling issues related to the Board’s initial scheduling order (Progress

Energy Florida, Inc. (Levy County Nuclear Power Plant, Units 1 and 2), LBP-09-22, 70 N.R.C.  (Aug.

27, 2009) (“Initial Scheduling Order™)) in light of the NRC staff review schedule identified in the NRC
staff’s fifth status report. The Board requested comments on two issues: (1) scheduling the conduct of a
hearing in December 2011 or January 2012, and (2) the timing of motions for summary disposition on
environmental issues. As requested, Nuclear Information and Resource Service, the Ecology Party of
Florida, and the Green Party of Florida (collectively, the “Joint Intervenors”), Progress, and the NRC staff
(collectively, the “Parties”) have conferred regarding these requests and agreed to file separate comments.
Below are the comments from Progress suggesting (1) hearing dates in early December 2011 would be
most likely to avoid conflicts for witnesses and participants; and (2) encouragement of early submittal of
summary disposition motions on environmental issues to lead to early resolution of issues with no

genuine dispute of a material fact.



1. Progress Suggests An Early December 2011 Hearing Date

During the prehearing conference, based on the information in the NRC staff’s most recent status
reports and as confirmed by the Staff, the Board stated that the trigger date for the hearing is currently
expected to be July 20, 2011, when the Final Environmental Impact Statement (“FEIS”) is scheduled to
be issued. See Initial Scheduling Order at 16. Therefore, the hearing would be expected to occur
between November 22, 2011, and January 6, 2012. Initial Scheduling Order at 18. The Board asked the
Parties if there were any dates in December 2011 or January 2012 that would preclude participating in a
hearing. At this time, Progress knows of no scheduling conflicts, outside of the standard Federal
holidays. However, Progress believes it would be desirable to hold the hearing in this proceeding
beginning in early December 2011, and in any case to be concluded by December 23, 2011." Progress
believes that holding the hearing at the end of November, in late December, or in early January would
make it considerably more burdensome to retain and prepare expert witnesses considering the impact of
the Federal holidays. Thus, to avoid conflicts for all witnesses and participants, Progress suggests an
early December 2011 hearing.

2. Progress Suggests the Board Encourage Filing Motions for Summary Disposition Within
Twenty Days of the NRC Staff Response to Public Comments on the FEIS

Filing of motions for summary disposition on environmental issues must meet two separate Board
scheduling criteria: (1) They must be filed within ten days (twenty days if sincere consultations are
undertaken promptly) of the associated occurrence or circumstance. Initial Scheduling Order at 14.

(2) They must be filed no later than twenty days after the FEIS. Id. at 15. Once filed, a response to such
a motion would be due within twenty days. 1d.; 10 C.F.R. § 2.1205(b). If the NRC staff response
supports a motion with new facts or arguments, the opposing party may file a further response within ten

days. Initial Scheduling Order at 10. Furthermore, if there are only environmental issues and the

' These dates assume that the currently projected dates for issuance of the final Safety Evaluation Report
and the final Environmental Impact Statement do not change by more than one month.



summary disposition motion is filed after the FEIS, no response is required until ten days after the Board

rules a response is appropriate. Id. at 15 n. 30.

During the March 2010 prehearing conference, the Board again identified that in parallel with the
potential summary disposition motion practice, the Parties will also be preparing testimony and associated
filings for the hearing that would be due forty-five days after the FEIS is issued. Initial Scheduling Order
at 16; Tr.” at 398-99. The possibility that both summary disposition motion practice and hearing
preparations could go on in parallel is inherent in the Initial Scheduling Order.” No one objected when
the Initial Scheduling Order was issued and the time to challenge the Initial Scheduling Order has long
since passed. 10 C.F.R. § 2.329(e). The longstanding principle of NRC adjudications is that “a person
who invokes the right to participate in an NRC proceeding also voluntarily accepts the obligations

attendant upon such participants.” Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), 17 N.R.C.

1041, 1048 (1983).

Any party to a proceeding may take a position and offer evidence on the aspects of the proposed
action within the scope of NEPA. 10 C.F.R. § 51.104(a)(2). The NRC staff is restricted by regulation “in
a proceeding in which a hearing is held” from “offer[ing] the final environmental impact statement in
evidence or present[ing] the position of the NRC staff on matters within the scope of NEPA” until the
FEIS is filed with the EPA. 10 C.F.R. § 51.104(a)(1). While this regulation does not allow for a hearing

on environmental contentions in advance of the FEIS, see, e.g., Southern Nuclear Operating Co. (Vogtle

ESP Site), CLI-07-17, 65 N.R.C. 392, 397 (2007), the restriction has limited applicability with respect to

the Staff’s ability to respond to a motion alleging no genuine dispute of a material environmental fact. In

? Progress Energy Florida, Inc. (Levy County Nuclear Power Plant, Units 1 and 2), Prehearing
Telephone Conference Transcript, Aug. 18, 2009 (“Tr.”).

? Although not discussed at the March 2010 prehearing conference, the Parties could also be preparing
late filed contentions based on the FEIS in parallel. Initial Scheduling Order at 9 as modified by Board
Order (Order Granting Clarification) (Sept. 3, 2009).




fact, in several recent proceedings, the NRC staff has responded to motions for summary disposition on

environmental issues prior to the issuance of the FEIS.*

This approach by the Staff is logical in light of NRC practice, case precedent, and the
Commission’s guidance in promulgating the regulation. Previously codified at 10 C.F.R. § 51.52(a), the
regulation stated,

In any proceeding in which a draft environmental impact statement is prepared pursuant

to this part, the draft environmental impact statement will be made available to the public

at least fifteen (15) days prior to the time of any relevant hearing. At any such hearing,

the position of the Commission’s regulatory staff on matters covered by this part will not

be presented until the final environmental impact statement is furnished to the Council on

Environmental Quality and commenting agencies and made available to the public.

10 C.F.R. § 51.52(a) (1975) (emphasis added). Interpreting the regulation, the Appeal Board has held that
while resolution of the ultimate cost/benefit balance under NEPA must await the FEIS, it is permissible

for a licensing board to evaluate certain specific environmental impacts prior to the issuance of the FEIS.

See Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-785, 20 N.R.C. 848,

863-64 (1984); see also Potomac Electric Power Co. (Douglas Point Nuclear Generating Station, Units 1

and 2), ALAB-277, 1 N.R.C. 539, 546-47 (1975). With large numbers of contentions admitted in
licensing proceedings prior to the 2004 revisions to Part 2, NRC practice often involved disposing, or
narrowing the scope, of many environmental issues through summary disposition in advance of the FEIS.
When the Commission revised 10 C.F.R. § 51.52(a) and moved it to 10 C.F.R. § 51.104(a)(1) in 1984, it
did so “to reflect current NRC practice.” Final Rule, Environmental Protection Regulations for Domestic
Licensing and Related Regulatory Functions and Related Conforming Amendments, 49 Fed. Reg. 9352,
9365 (March 12, 1984). The Commission has not further revised the regulation since that time or
otherwise suggested further restriction of the Staff’s ability to participate in motions for summary

disposition.

* See, e.g., Exelon Generation Co., LLC (Clinton ESP Site), CLI-05-29, 62 N.R.C. 801, 804 (2005);
Southern Nuclear Operating Co. (Vogtle ESP Site), LBP-08-3, 67 N.R.C. 85, 99-100 (2008); Licensing
Board Order (Dominion Nuclear North Anna, LLC (North Anna ESP Site), Granting in Part and
Denying in Part Summary Disposition on Contention EC 3.3.2 — Impacts on Striped Bass in Lake
Anna) (June 16, 2005) (unpublished).




Progress notes that the NRC staff currently is scheduled to publish the Draft Environmental
Impact Statement (“DEIS”) in August 2010, and to finalize responses to public comments on the DEIS in
February 2011.° As permitted by the Rules and Initial Scheduling Order, Progress anticipates filing
motions for summary disposition, after consultation with the other Parties, within twenty days of the NRC
staff responses to public comments on the DEIS. Addressing motions for summary disposition prior to
publication of the FEIS would alleviate concerns about the “train wreck” scenario described by Chairman
Karlin. Tr. at 398. Progress does not interpret the Rules to restrict the NRC staff from taking a position
on a motion for summary disposition at that stage of the proceeding, as the Staff has done in other
proceedings. The Staff’s position on a contested issue will be stated in the DEIS, and the Staff will have
responded to any comments submitted by Joint Intervenors or other parties on the matter of the contention
in its responses to such comments. While no change to the Initial Scheduling Order is needed, Progress
suggests a Board clarification to encourage the Parties to submit summary disposition motions within

twenty days of NRC staff responses to public comments on the DEIS.

Respectfully Submitted,

/Signed electronically by John H. O’Neill, Jr./

John H. O’Neill, Jr.

Robert B. Haemer

Stefanie Nelson George

PILLSBURY WINTHROP SHAW PITTMAN LLP
2300 N Street, NW

Washington, DC 20037-1128

Tel. (202) 663-8148

Counsel for Progress Energy Florida, Inc.

Dated: March 26, 2010

> See Application Review Schedule for the Combined License Application for Levy County, Units 1 and
2 at http://www.nrc.gov/reactors/new-reactors/col/levy/review-schedule.html.
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