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PETITION FOR REVIEW

The State of South Carolina, ex rel. Henry Dargan McMaster, Attorney
General, hereby petitions this Court, pursuant to Section 119 of the Nuclear Waste
Policy Act (“NWPA”), 42 U.S.C. § 10139(a)(1), as amended, Section 706 of the
Administrative Procedure Act (“APA”), 5 U.S.C. § 706, and Rule 15(a) of the
Federal Rules of Appell‘ate Procedure, to review, remand, vécate, and/or defer the
}ﬁnal action of the Secretary of Energy to abandon and not to procéed with plans to
license and cdnstruct a repository for high level radioactive waste at Yucca
Mountain, Nevada. This action became final and subject to review under the
NWPA ori or about January 29, 2010, or altefnatively, on February 1, 2010.
bocuments reflecting the Respondents’ actions are attached as Exhibits A and B.

PETITION FOR MANDAMUS, PROHIBITION, AND/OR
DECLARATORY AND INJUNCTIVE RELIEF

INTRODUCTION
1. In addition to, or in the alternative to, the Petition for Review set forth
immediately above, Petitioner seeks relief by mandamus, prohibition, and/or
declaratory and injunctive relief.! This Petition is filed pursuant to 42 U.S.C.

§ 10139(a), which, as discussed more fully herein, provide that Courts of Appeals

" In combining a Petition for Review and a petition for other relief in the same
document, Petitioner is following the example of using a similar combined petition
in Wisconsin Elec. Power Co. v. U.S. Dept. of Energy, 211 F.3d 646 (D.C. Cir.
2000).



“shall have original and exclusive jurisdiction” to review certain actions or
inactions of the Secretary of Energy, the President, and the Nuclear Regulatory
Commission and the Atomic Licensing and Safety Board, as alleged herein.

2. The State of South Carolina challenges the announced U.S. Department of
Energy (DOE) decision to abandon the geologic repository to be developed at
Yucca Mountain, Nye County, Nevada, and specifically, to withdraw the
application for Construction Authorization plfesently under review by the U.S.
Nuclear Regulatory Commission (NRC). DOE formally initiated the termination
action on or about February 1, 2010 by filing a motion with the Nuclear Regulatory
Commission, Atomic Safety and Licensing Board seeking to stay proceediﬁgs in
the hearing process for the license application:. In the motion, DOE has stated that
“DOE intends to withdraw the pending application with prejudice. . . .” Exhibitv B
hereto. |

3. DOE’s action violates the Nuclear Waste Policy Act of .'1982, as amended
(NWPA), which specifically requires that DOE seek a license for and develop the
Yucca Mountain repository and that the NRC approve or disapprove the license
application (as oppdsed fo merely dismissing it). The Act does not provide that the
application may be withdrawn solely at the behest of the Executive Branch.

4, This action by DOE also violates the National Environmental Policy Act

(“NEPA”), 42 U.S.C. §§ 4321, et seq. by taking major federal action intended to



terminate the Yucca Mountain repository project in the absence of NEPA
compliance. No valid reason has been offered for the action. The DOE motion
“would take the responsibility from the NRC, the agency charged with assuring the
safety of the nuclear facilities it licenses, and deny the people of the South Carolina
and other states the NRC determination of Yucca safety that Congress mandated in
the NWPA. It would also mean that DOE, Without'an articulated or valid reason, is
implementing the “No Action Alternative” which was specifically considered and
discarded in DOE’s Final Environmental Impact Statement (FEIS) (DOE/EIS-
0250, February 2002).

5. Petitioner asks that the Court, temporarily and permanently, enjoin DOE
from taking any further steps to withdraw the license application for the Yucca
Mountain repositofy project, for the reasons set forth herein, and if necessary, issue
a writ of mandamus requiring DOE to withdraw any motions already made that
Would seek to abandon the license application. Further, Petitioner seeks injunctive
relief enjoining DOE other Executive Branch agencies or officials from taking any
other action that terminates, interferes with, or delays the NRC Yucca Mountain
‘repository project licensing process and that would constitute actions or inactions
that contravene the requirement of the NWPA. Finally, if necessary, and subject to
the posture of the Yucca Mountain license application at the time this matter is

heard, Petitioner requests that the Court issue either a stay order, writ of mandamus



or prohibition, and/or an injunction, to the Nuclear Regulatory Conimission to

require that it not dismiss the Yucca Mountain license application, either with or

without prejudice until the present Petition has been finally adjudicated.’
JURISDICTION

6. Jurisdiction ié proper in this Court under Sec. 119(a)(1) of the NWPA, 42

US.C. § 10139(a)(1), which provides that- |

the United States courts of appeals shall have original and exclusive
jurisdiction over any civil action—

(A) for review of any final decision or action of the
Secretary, the President, or the Commission under this
subtitle [42 U.S.C. §§ 10131 et seq.]; |

(B) alleging the failure of the Secretary, the President, or
the Commission to make any decision, or take any action,
required under this subtitle [42 U.S.C. §§ 10131 et seq.];

(C) challenging the constitutionality of any decision
made, or action taken, under any provision of this subtitle
[42 U.S.C. §§ 10131 et seq.];

(D) for review of any environmental impact statement
prepared pursuant to the National Environmental Policy
Act of 1969 [42 U.S.C. §§ 4321 et seq.] with respect to
any action under this subtitle [42 U.S.C. §§ 10131 et
seq.], or as required under section 135(c)(1) [42 U.S.C. §
10155(c)(1)], or alleging a failure to prepare such
statement with respect to any such action.

* The State of South Carolina, by Petition for Intervention that will probably be
filed this same date, will seek, as a precaution, to intervene in the NRC proceeding
in order to present to that tribunal many of the contentions being made in this
Court. :



7. Jurisdiction is also vested in this Court by the All Writs Act, 28 U.S.C.
§ 1651 and by Rules 15 and 21(c), F.R.A.P. |

8. Pursuant to 28 U.S.C. § 2201, this Court is further authorized to grant
declaratory and injunctive relief in cases where violations of federal law méy occur
‘as the result of actions by a federal égency, such as DOE and the NRC.

- Furthermore the APA,S U.S.C. § 706(2), requires a reviewing court to- set aside

S final agency action found to be not in accordance with the law, in excess.of the -

agency’s statutory -authofity; or not ih observance of procedm;es réquiréd by rlaW..
9. There is a present, actual, and jﬁsticiable controvéfsy between the parties.
| VENUE

10. Venue is proper in this .Court pursuant to the 42 U.S.C. § 10139(‘21)(2), which
provides “The venue of any proceeding under this section shall be in the judicial
circuit in which the petitioner involved resides or has its principal office, or in the
United States Céurt of Appeals for the District of Columbia.” The State of South
Carolina is located in this Circuit.

PARTIES AND STANDING
11. Petitioner is the State of South Carolina, on relation of Henry D. McMaster,
its Attorney General.
12. Petitioner has standing to bring this action, because if the Yucca Mountain

license application is abandoned, South Carolina would suffer a distinct and



palpable harm, constituting injury-in-fact within the zone of interests sought to be

protécted by the applicable statutes, particularly the Nuclear Waste Policy Act of

1982. The abandonment of the Yucca Mountain site would place South Carolina

" back on the list of candidate states for a high level nuclear waste or speﬁt fuel
storage or disposal facility of some kind, and more so than many other states,
because South Carolina has the Savannah River Site (SRS) within its boundaries,
as well as seven commercial reactors with Qnsi;ce storage of spent nuClear fuel.

13. | The NWPA prov1des fc;r':eiitéﬁsive‘pérﬁcvipétion by states in the sitej séle’Ctioh" :
and charécterization process, a process that would be reopened for the first fime_
since 1987 if the application in this matter is permitted to be withdrawn. See e.g.,
42 U.S.C. §§ 10131(a)(6) and 10134(a)(1)(F). The NWPA therefore places South
Carolina firmly vﬁthin the zone of inter’ests to be protected if the nation’s nuclear
waste disposal efforts revert back to their pre-1987 status as a result of dismissal of
the license application in this vmatter.

14.  South Carolina would also suffer harm by the continuing delay of the
opening of a repository, now already more than a decad¢ behind schedule,
including the continuing potential hazard of | the onsite storage at the seven
commercial reactors, the storage of foreign spent nuclear fuel at SRS, and the need
to have emergency preparedness and transportation plans in place in connection

with that spent fuel.



15. The aforementioned harms, and other harms to South Carolina discussed
below, would be direcﬂy traceable to the actions of the Respondents with respect
‘to the dismissal of the NRC licensing proceeding, and likewise Would be
redressable by a favorable decision onvthe issues presented by this Petition,
because if South Carolina is successful with respect to those issues, the eXisting
NRC proceeding for Yucca Mountain licensure would continue, and South
Carolina would not be back on the list of poftcntial disposal ko‘r storage éites. , |

16. In addition, th¢ citizensv of South Carolina,' on inform'atién and belief, have -
: péid approximately $1;2 billion inv fees levied pursuant to the NWPA for the
development of a permanent sforage site. Further, the citizens of South Ca’folina
have a substantial interest in the proper and permanent disposal of spent fuel and/or
high level nuclear WQste now being temporarily stored in the state. The citizens of
South Carolina also derive economic, health, safety, professional, recreational,
conservation and aesthetic benefits from the existehce of the natural environment
of the region.

17. If the Yucca licensing proceeding is terminated, Petitioner and its citizens
will also be damaged by the impact of such termination on various ongoing or
planned activities in the State of South Carolina, and in other parts of the United
States. Evidence of the potential environmental impact is the fact that DOE issued

a Final Environmental Impact Statement with the conclusion that not building the



Yucca Mountain geologic repository could result in “Widespread contamination at
the seventy-two commercial and five DOE sites across the United States, with
resulting human health impacts.” (DOE/EIS-0250, Section S.12). Exhibit D
.attached. The five DOE éites include the Savannah River Site near Aiken, South
Carolina, which houses foreign spent fuel as well as defense high level nuclear
- waste. Further, there are one hundred nuclear power plants in operation in the
) United Sf;etes,.includhlg Seyen in South Carolina, under licenses ‘which invoke a
Waste Confidence Ruling by the Nuclear Regulatory C.omm.ission — based on the
fact tﬁat Yucca Mountain is being developed as a final resting place for spent
~nuclear fuel from the reactors.
18. This Court has held that the Governor of South Carolina (and by extension
the State itself) is essentially a neighboring landowner to the S.avannah River Site,
whose property is at risk of enVironmental damage from the DOE’s activities at
SRS. The State “therefore has a concrete interest that NEPA [and the NWPA]
[were] designed to protect; as such, [the State] possesses the requisite standing to
enforce [its] procedural rights under NEPA.” Hodges v. Abraham, 300 F.3d 432,
445 (4th Cir. 2002).
19. Respondents United States Department of Energy and Steven Chu are,
respectively, an agency or instrumentality of the United States, and the Secretary

of Energy. They are statutorily responsible under the NWPA for obtaining a



license for the Yucca Mountain repository, designing and constructing facilities
pursuant to.the license, and operating fhe facility to safeguard the environment of
all Americans from the hazards of high-level radioactive waste and spent nuclear
fuel. |

20. Respondent Barack Obama is the President .of the United States. On
information and belief, Respondents DOE and Chu, in all matters relating to the
claims set forth herein, are acting at the direction of Respondent Obama.

21.  Respondent United Statés Nuclear Regulatbry Commission is an agency or
instrumentality of the United States, and is responsible for reviewing the DOE
license application for the Yucca Mountain repository, and for approving or
disapproving it. 42 U.S.C. § 10134(d).

22. Respondent Gregory B. Jaczko is the Chairman of the Nuclear Regulatory
Commission, and is included as a Respondent in the event his presence is
necessary for the obtaining of complete relief.

- 23.  Respondents Thomas Moore Paul Ryerson and Richard Wardwell, are
Administrative Law Judges of the United States Nuclear Regulatory Commission
Atomic Safety and Licénsing Board, in their official Capacity; and they, together
with Respondent NRC Atomic Safety and Licensing Board, are included as
Respondents in the event their presence is necessary for the obtaining of complete

relief.



LEGAL BACKGROUND

24.  The Nuclear Waste Policy Act of 1982 (NWPA), 42 U.S.C. §§ 10101, et
seq., provides the essential environmental safeguards to protect the United States
from the hazards associated with spent nuclear fuel and high-level radioactive
waste. Under the NWPA, the federal government protects the public from these
hazards. See 42 U.S.C. § 10131(b) (“The purposes of this subtitle [42.U.S.C. 88
1013‘1 et seq.] are-- (1) to establish a schedule for the ‘siting, construction, and
operaﬁon of repositories that will provide a reasonable assurancé thatvthe public
| and the envimnment will be adequately protected from the hazards posed -by high- |
le\}el radioactive waste and such épent nuclear fuel as may be disposéd of in a
repésitory; (2) to establish the Federal responsibility, and a definite Federal policy,
for the disposal of such waste and spent fuel”).

25. The NWPA expressly mandates that DOE shall site,}license, construct, and
operate a geologic repository for used nuclear fuel and other high-level radioactive
waste.

26. In 1987, Congress adopted an amendment to thé Nuclear Waste Policy Act
that directed DOE to study only a site at Yucca Mountain, Nye County, Nevada as
the site for a potential repository for geologic disposal of used nuclear fuel. See 42

U.S.C. § 10172.
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27. Based on the comprehensive evaluation that ensued, extending through the
1980’s until the early 2000’s, Congress in 2002 approved, and the President
signed_, a Joint Resolution approving “the site at Yucca Mountain, Nevada, for a
repository.” Pub. L. No. 107-200, 116 Stat. 735 (2002). |
28. From the outset, an exténsive structure of processes was established by the
NWPA, providing opportunities for other Government agencies, state
governments, and Indian tribes to participate in decision-making, including siting
of the repository. The processes so established include numerous requirements that
DOE conduct environmental impact analyses for all major actions undertaken per
the Act, and safety studies required by NRC licensing sfandards.
29. | The NWPA mandates the following additional actions be taken by DOE and
NRC if and when site designation under 42 U.S.C. § 10135 becomes effective,
which it did on July 23, 2002: |

. DOE must submit an application for Construction Authorization to

construct a high-level waste geologic repository at Yucca Mountain in

Nevada. See 42 U.S.C. § 10134(b) (“ ... the Secretary shall submit to

~ the Commission an application for a construction authorization for a
repository at such site. . . .”’) (emphasis added).

. 42 U.S.C. § 10134(d) provides that “The Commission shall consider

an application for a construction authorization for all or part of a

11



repository in accordance with the laws applicable to such applications,

except that the Commission shall issue a final decision approving or

disapproving the issuance of-a construction authorization not later

than the expiration of 3 years after the date of the submission of such

épplication.” (Emphases added.)
30. In June 2008, culminating 20 years and $8-14 billion of effort’by the
government, DOE submitted a license application for a fepository to the Nuclear
Regulatory Commission. Currently, DOE’s Office of Civilian Radioactive Waste
Management (OCRWM) is participating in licénsing proceedings by answering
requests for additional information from the NRC, updating the license application
and related documents, and preparing for Atomic Safety Licensing Board hearings.
31, NEPA is the nation’s bésic national charter for protection of the
environment. 42 U.S.C. §§ 4321 et seq.; 40 C.F.R. § 1500.1(a). NEPA’s sweeping
commitment is to “pref/ent or eliminate damage to the environment and biosphere
by focus‘ing government and public attention on the environmental effects of
proposed agency action.” Marsh v. Oregon Natural Resources Council,} 490 U.S.
360, 371 (1989) (citing 42 U.S.C. § 4321).
32. NEPA requires federal agencies to prepare an Environmental Impact
Statement (“EIS”) for major federal actions that significantly affect the quality of

the human environment. 42 U.S.C. § 4332(2)(C).

12



FACTS GIVING RISE TO PETITIONER’S CLAIMS

33. The commitment to selection of deep geologic repository(ies) for disposal of
high level waste, the result of decades of scientific investigations, numerous
reviews and recommendations from the US National Academies of Science, and
similar investigations and reviews in other countries was made by the government
of the United States of America through passage of the NWPA.

34. As required by the NWPA, DOE conducted far ranging, detailed, and
carefully documented studies of potential repository sites at Yucc}a Mountain site
and several other locations within the continental United States.

35.  As a result of those studies and other factors, by ameﬁdment of the NWPA
in 1987, Cpngress determined that, given appropriate findings and conclusions
from directed technical investigations, analyses, and license applications, Yucca
Mountain will be the site of the first repository in the United Stateé to possess
spent nuclear fuel and high-level waste — an essential environmental safeguard for
the entire nation.

36. | In accordance with the NWPA and subsequent decisions properly supported
by extensive efforts to comply with both NWPA and NEPA, DOE has actively
pursued development of the Yucca Mountain repository project, including issuance’
of a Final Environmental Impact Statement after extensive involvement of other

Government agencies, state governments, and Indian tribes. It submitted, as

13



mandated by NWPA Sec. 1 14(b), an application for Construction Authorization to
the Nuclear Regulatory Commission (NRC) in June 2008. The totality. of DOE’s
efforts to design and license a safe and environmentally compatible repository for
high level radioactive waste from U.S. Defense Programs-and nuclear powér plants
have taken at least three decades and have cost the United States government and
the citizens of this country a vast investment of intellectual talent and money,
estimated to have been between $8 billion and $14 billion.

37. DOE'’s application for CQnstruction Authorization (NRC Docket 63 — 001-
HLW) is currently being processed by the NRC as mandated by NWPA Sec.
114(d), 42 U.S.C. ’§ 10134(d). The process includes conduct of public hearings
before NRC’s Atomic Safety and Licensing Board (ASLB) in accordance with 10
CF.R. P‘art 2.

38. On January 29, 2010, DOE issued a press release and held a press
conference. Exhibit A, attached. The effect of both was to indicate clearly that the
Administration no longer regarded nuclear waste storage at Yucca Mountain as an
option.

39.  On February 1, 2010, DOE filed a motion with the Commission seeking a
stay in hearing activities, stating “the President directed that the Department of
Energy ‘discontinue its application to the U.S. Nuclear Regulatory Commission for

a license to construct a high-level waste geologic repository at Yucca Mountain
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2

[that DOE] intends to withdraw the pending application with prejudice. . . .
Exhibit B. |
40. In support of its motion, DOE cited only the unenacted, préposed, Obama
‘Administration budget document for fiscal year 2011, which purports to direct
DOE to “discontinue its application to the U.S. Nuclear Regulatory Commission
for a license to construct a high-level waste geologic repository at Yucca Mountain
in2010....”
41. On February 16, 2010, the ASLB granted a portion of DOE’S motion,
suspénding ‘clliscovery between the parties, and granting DOE’s motion to stay the
proceeding until the ASLB resolves DOE’s expected motion to withdraw  its
license application. Exhibit C.

42, Withdréwing and dismissing the license application for the Yucca Mountain
repository with prejudice could effectively end the nation’s effort to develop that
repository. Further, it would establish DOE’s action as implementing the “No
Action Altemative;’ considered in the FEIS, which found that this élternative could
result in “widespread contamination at the 72 commercial and 5 DOE sites across
the United States, with resulting human health impacts.”

43. No substantial or valid reason has been yet offeréd for DOE’s actibn to stop

the NRC from acting on the Yucca license application as mandated by the NWPA.
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No legal authorization or justification has been offered for DOE and the NRC to
refuse to process the license as mandated by the NWPA.

44.  Congress will decide what resources to provide for  the Yuccé hcensmg :
pfocess in the FY1 1. Congressional appropriations process. That decision is not one
to be made by the Executive Branch as an emergency response to the Président’s
recommended FY11 Budget.. The President’s Budget, which will likely be
substantially changed by Congress, provided no resources to the OCRWM for
Yucca licensing. An order from this Court effectively directing the Yucca
Mountain. licensing proceeding to continue would restore the constitutional
framework by making Congress, rather than the Executive Branch, the
decisionmaker with respect to appropriations for the development of the Yucca
Mountain license application. |

45. - In addition to actions to ferminate the Yucca Mountain repository project by
staying licensing activities and withdrawing the license application, DOE is
currently taking other actions to terminate the project. Such actions include
, inappropriately reducing funding for and effectively disassembling the Office of
Civilian Radioactivé Waste Management, the arm of DOE specifically estabiished
to managejdevelopment of the Yucca Mountain repository project.

46. DOE has not properly analyzed the envirdnmental impact of taking the No

Action Alternative, has not revised the previously published EIS, and has not
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consulted with any other Government agency, state government, or the public with .
regard to analysis of environmental impact of its actions.
FIRST CLAIM FOR RELIEF
(VIOLATION OF THE NUCLEAR WAST_EY POLICY ACT)
47. | Petitioner reélleges and in'corporates by reference albl preceding paragraphs.
48. DOE’s decision (as directed by Respondents Obama and Chu) to withdraw
the Yﬁcca Mountain license épplication is in violation of NWPA, 42 U.S.C.
§ 10134(b), which requires that DOE pursue thé license application until at least
such time as the Commission approves or disapproves it on its merits.
SECOND CLAIM FOR RELIEF
(LACK OF STATUTORY AUTHORITY TO WITHDRAW APPLICATION)
49.  Petitioner réalleges and incorporates by reference all preceding paragraphs.
50. In view of the definite command of the NWPA that DOE pursue the license
application, Respondents DOE, Obama and Chu lack statutory authority, or other
legal authority, to withdraw the application. The NWPA makes no provision for

the withdrawal of the application by the Secretary.
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THIRD CLAIM FOR RELIEF
(VIOLATION OF THE DOCTRINE OF SEPARATION OF POWERS)
51.  Petitioner realleges and incorporates by reference all preceding paragraphs.
52. The U.S. Constitution provides that “All legislative Powers herein granted
shall be vested in a Congress” (Art. I, Sec. 1), and the executive Pi)wer shall be
vested in a President” (Art. II, Sec. 1). Under these provisions, the President and
- his administration, including the Secretary of Energy, must respect the separation
of powers. The Administration’s decision not to execute the mandates of the
NWPA is a violation of the separation of powers, because that decision would have
the effect of a failure to take actions mandated by an Act of Congress, and would
also be a failure to faithfully execute the law, as required by Article II, § 3 of the
Constitution. |
FOURTH CLAIM FOR RELIEF

(LACK OF STATUTORY AUTHORITY OF THE COMMISSION TO
DISMISS THE APPLICATION WITH PREJUDICE)

53.  Petitioner realleges and incorporates by reference all preceding paragraphs.
54.  The Commission is required by the NWPA to consider, and then to approve
or disapprove, the license application. There is no provision for the Commission to
dismiss the application or decide anything other than the merits of the application.
55. The Commission therefore is without statutory authority to dismiss the

application with prejudice without considering its merits.

18



FIFTH CLAIM FOR RELIEF

(VIOLATION OF THE NATIONAL ENVIRONMENTAL POLICY ACT
AND THE APA)

56. Pétitioner realleges and incorporates by reference all preceding paragraphs.
57. Wheﬁ a proposed action involves potentially significant environmental
impacts, the agency must act in accofdance with NEPA.

58.  As part of the process of producing the FEIS mandated under NEPA and the
NWPA, DOE was required to consider various alternatives to building the Yucca
Mountain facility, and was required to solicit public comment, including comments
by states, and the comments of other federal agencies.

59. Amohg the alternatives being considered was the alternative of not building
the Yucca Mountain facility at all, that is, the so-called “No Action Alternative.”
60. By making the decision to withdraw the License Application “with
prejudice,” DOE unlawfully foreclosed any alternative that involves construction
of the Yucca Mountain facility, thereby implementing the previously rejected No
Action Alternative. |

61. In altering the selecfed alternative from that originally selected in the FEIS,
DOE did not attempt to.reopen, reconsider, alter, or otherwise attempt to modify
~ the FEIS, nor-did it solicit public comment, or the input of other federal agencies as
required by the NEPA process. Accordingly, Respondents’ actions are in Violation

of NEPA.

19



62. DOE’s actions to terminate the Yucca Mountain licensing proceeding
- without reconsidering environmental impacts and alternatives violates NEPA and
its implementing r}e'gulations, and is arbitrary and capricious within the meaning of
the APA. 5 U.S.C. §§ 702, 706(2).

| SIXTH CLAIM FOR RELIEF

(DOE ACTED ARBITRARILY AND CAPRICIOUSLY AND NOT IN
ACCORDANCE WITH LAW)

63.  Petitioner realleges and incorporates by reference all preceding paragraphs.
64. The Adininistrative Procedures Act, 5 U.S.C. § 701, et seq., entitles a party
to seek judicial review of an agency action .wher'e a legal wrong is alleged and the
party alleging the violation is adversely affected or aggﬁeved by the agency action.
Pursuant to 5 U.S.C. § 706(2)(A), (D), a reviewing court shall hold unlawful and
set éside an agericy action found to be arbitrary, capricious, or otherwise not in
accordance with the law. The APA authorizes a court to compel agency action
which has been unlawfully withheld. 5 U.S.C. § 706(1'). DOE acted illegally for all
the reasons set forth above.

65. DOE acted illegally and violated the APA by failing to prepare an EIS or
revised EIS that would properly disclose and evaluate significant environmental

effects.
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66. DOE acted illegally and violated the APA by failing to allow participation -
by other agencies, state and lo_c'all government and the public during decisioﬁ-
making relative to their actions.
67. DOE acted illegally and violated the APA by attempting to terminate the
Yucca Mountain repository which is contrary to its duties under NWPA. |
68. In addition, on information a1A1d belief, DOE’s action is without valid or
demonstrated scientific basis, and is therefore also arbitrary and capricious for that
reason.
SEVENTH CLAIM FOR RELIEF

(MANDAMUS, PROHIBITION, STAY, AND/OR INJUNCTION)
69. Petitioner realleges and incorporates by referencg all preceding paragraphs.
70. * The action of Respondents DOE, Obama and Chu in withdrawing the Yucca
Mountain license application, and in taking other actions in an effort to render
licensure of the Yucca Mountain facility impossible, are acts that threaten
irreparable harm to Petitioner and its citiéens, and for which Petitioner has no
adequate remedy at law.
71.  Likewise, the possibility that the Commission could dismiss the Yucca

Mountain license application with prejudice, threatens irreparable harm to

Petitioner and its citizens, and for which Petitioner has no adequate remedy at law.
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72. Based on the facts set forth above, the Petitioner is entitled to one or more of

the following remedies:

a.

Preliminary and permanent injunctions prohibiting DOE from filing a
motion to withdraw the Yucca Mountain license application.

A writ of mandamus directing DOE to withdraw its February 1, 2010
motion and any later motions filed with the Commission that seek
withdrawal of the Yucca Mountain license application.

A writ of mandamus, and/or a mandatory injunctidn, requiring DOE
to continue proceeding with the Yucca Mountain license application.
If it becomes necessary, a stay of the Commission or ASLB
proceeding or a writ of prohibition preventing ASLB or the
Commission from acting on any motion that DOE might file to
withdraw the Yucca Mountain license application.

PRAYER FOR RELIEF

WHEREFORE, Petitioner respectfully requests that this Court grant the

following relief:

1. Order, declare and adjudge that any action by Respondents in seeking

withdrawal or granting dismissal of the Commission (ASLB) proceeding would be

* in violation of the NWPA, the Constitution, the APA, and NEPA.
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2. Order, declare and adjudge that the Resandents DOE and Chu are in
violation of the NWPA, U.S. Constitution, tﬁe APA, and NEPA" by failing to
conduct mandatory environmental impact analysis and provide for participation by
the public and other public agehcies during decision-making relative to termination
of the Yucca Mountain project and/or withdrawal of the application for
Construction Authorization;
3. Order, declare aﬁd adjudge that Respondents Obama, DOE and Chu are in
violation of the NWPA and the U.S. Constitution, by unlawfully seeking to
terminate the Yucca Mountain project and seeking to dismantle DOE’s Office of
- Civilian -Radioactive Waste Management without Congressional appropriations
approval;
4.  Enjoin Respondents DOE, Chu and Obama from filing any motion before
the Commission or ASLB that would seek to withdraw the license application with
prejudice.
5. Inthe alternative, if any of the Executive Branch Respondents (DOE, Chu or
Obama) have already filed a motion to vﬁthdraw the Yucca license application by
the time th.e Court hears the issues presented in this Petition:

a.  Issue a writ of mahdamus or a mandatory injunction directed to the

Executive Branch Respondents, ordering that they withdraw the

motion until final adjudication of the issues presented herein, and/or
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b. Issue a stay order or writ of prohibition directed to the Commission
and/or the ASLB and their officials, staying action on the motion to
withdraw until final adjudication of the issues presented herein.

6. Direct by injunctive relief that Respondents comply with NWPA by
developing the Yucca Mountain repository project, including pursuit of the NRC
licensing process prescribed by 10 C.F.R. Part 2 and by maintaining the Office of
Civilian Radioactive Waste Management as éuthorized and fundéd by the
Congress.
7. Order NRC to comply with NWPA by continuing the licensing process for
DOE’s appliéation for Construction Authorization for the Yucca Mountain
repository as prescribed the NWPA.
8.  Award Petitioner reasonable costs, litigation expenses, and attorney fees
associated with this litigation as provided by the Equal Access to Justice Act, 28
U.S.C. § 2412-11. Such other and further relief as this Court deems just andl
préper.

Respectfully submitted,

HENRY DARGAN McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

ROBERT D. COOK _
Assistant Deputy Attorney General
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February 26, 2010

BY:

LEIGH CHILDS CANTEY
Assistant Attorney General

Post Office Box 11549
Columbia, South Carolina 29211
T: (803) 734-3970

-AND-

DAVIDSON & LINDEMANN, P.A.

William H. Dav1dson II

Kenneth P. Woodington

1611 Devonshire Drive, Second Floor

Post Office Box 8568

Columbia, South Carolina 29202

T: (803) 806-8222

F: (803) 806-8855

E-Mail: wdavidson@dml-law.com
kwoodington@dml-law.com

- Counsel for Petitioner
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U.S. DEPARTMENT OF

News Media Contact(s): . For Immediate Release
(202) 586-4940 January 29, 2010

Secretary Chu Annocunces Blue Rlbbon Commission on

America's Nuclear Future

The Commission, led by Lee Hamilton and Brent Scowcroft, will provide recommendations on
managing used fuel and nuclear waste

Washington, D.C. — As part of the Obama Administration’s commitment to restarting America’s nuclear
industry, U-S. Secretary of Energy Steven Chu today announced. the formation of a Blue Ribbon
Commission on America’s Nuclear Future to provide recommendations for developing a safe, long-term
solution to managing the Nation’s used nuclear fuel and nuclear waste. The Commission is being co-
chaired by former Congressman Lee Hamilton and former National Security Advisor Brent Scowcroft.

In light of the Administration’s decision not to proceed with the Yucca Mountain nuclear waste
repository, President Obama has directed Secretary Chu to establish the Commission to conduct a
comprehensive review of policies for managing the back end of the nuclear fuel cycle. The Commission
will provide advice and make recommendations on issues including alternatives for the storage,
processing, and disposal of civilian and defense spent nuclear fuel and nuclear waste.

“Nuclear energy provides clean, safe, reliable power and has an important role to play as we build a low-

carbon future. The Administration is committed to promoting nuclear power in the United States and

developing a safe, long-term solution for the management of used nuclear fuel and nuclear waste. The

work of the Blue Ribbon Commission will be invaluable to this process. I want to thank Congressman

Hamilton and General Scowcroft for leading the Commission and I look forward to receiving their
recommendations,” said Secretary Chu.

“As the world moves to tackle climate change and diversify our national energy portfolio, nuclear
energy will play a vital role,” said Carol Browner, Assistant to the President for Energy and Climate
Change. “Today, the Obama Administration has taken an important step. With the creation of the Blue
Ribbon Commission, we are bringing together leading experts from around the country to ensure a safe
and sustainable nuclear energy future.”

"Finding an acceptable long-term solution to our used nuclear fuel and nuclear waste storage needs is
vita] to the economic, environmental and security interests of the United States," said Congressman
Hamilton. "This will be a thorough, comprehensive review based on the best available science. I'm
looking forward to working with the many distinguished experts on this panel to achieve a consensus on
the best path forward."

“As the United States responds to climate change and moves forward with a long overdue expansion of
nuclear energy, we also need to work together to find a responsible, long-term strategy to deal with the
leftover fuel and nuclear waste," said General Scowcroft. "I'm pleased to be part of that effort along with
Congressman Hamilton and such an impressive group of scientific and industry experts.”
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The Commission is made up of 15 members who have a range of expertise and experience in nuclear
issues, including scientists, industry representatives, and respected former elected officials. The
Commission’s co-chairs have a record of tackling tough challenges in a thoughtful, comprehensive
manner and building consensus among an array of interests.

The Commission will produce an interim report within 18 months and a final report within 24 months.
The members of the Blue Ribbon Commission are:

¢ Lee Hamilton, Co-Chair
Lee Hamilton represented Indiana's 9th congressional district from January 1965-January 1999,

* During his time in Congress, Hamilton served as the ranking member of the House Committee on
Foreign Affairs, and chaired the Permanent Select Committee on Intelligence. He is currently
president and director of the Woodrow Wilson International Center for Scholars and director of
The Center on Congress at Indiana University.

He is a member of the President's Intelligence Advisory Board and the President's Homeland
Security Advisory Council. Previously, Hamilton served as Vice Chairman of the National
Commission on Terrorist Attacks Upon the United States (the 9/11 Commission).

¢ Brent Scowcroft, Co-Chair
Brent Scowcroft is President of The Scowcroft Group, an international business advisory firm. He
has served as the National Security Advisor to both Presidents Gerald Ford and George H.W.
Bush. From 1982 to 1989, he was Vice Chairman of Kissinger Associates, Inc., an international
consulting firm.

Scowcroft served in the military for 29 years, and concluded at the rank of Lieutenant General
following service as the Deputy National Security Advisor. Out of uniform, he continued in a
public policy capacity by serving on the President's Advisory Committee on Arms Control, the -
Commission on Strategic Forces, and the President's Special Review Board, also known as the
Tower Commission.

e Mark Ayers, President, Building and Construction Trades Department, AFL-CIO

o Vicky Bailey, Former Commissioner, Federal Energy Regulatory Commission; Former IN

PUC Commissioner; Former Department of Energy Assistant Secretary for Policy and

International Affairs '

Albert Carnesale, Chancellor Emeritus and Professor, UCLA

Pete V. Domenici, Senior Fellow, Bipartisan Policy Center; former U.S. Senator (R-NM)

Susan Eisenhower, President, Eisenhower Group, Inc. f

Chuck Hagel, Former U.S. Senator (R-NE)

Jonathan Lash, President, World Resources Institute

Allison Macfarlane, Associate Professor of Environmental Science and Policy, George

Mason University '

o Richard A. Meserve, President, Carnegie Institution for Science, and former Chairman,
U.S. Nuclear Regulatory Commission

o Ernie Moniz, Professor of Physics and Cecil & Ida Green Distinguished Professor,
Massachusetts Institute of Technology

o Per Peterson, Professor and Chair, Department of Nuclear Engineering, Umversxty of
California - Berkeley

¢ John Rowe, Chairman and Chief Executive Officer, Exelon Corporation

¢ Phil Sharp, President, Resources for the Future

Presidential Memorandum on the Blue Ribbon Commission (pdf - 10k)
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Blue Ribbon Press Conference, January 29, 2010

2:00-
2:14

Congressman
Hamilton

“| think we have a great team in place, to fully examine this difficult

multifaceted issue, and to put together a plan based on today’s science and -
technology.

3:27

Questioner

“Hello, this is for Secretary Chu. s this panel going to look at all at how this
new generation of nuclear plants will be financed?”

3:43-
4:14

Sec’y Chu

“Uh, no. This panel is [unintelligible] to look at what will happen in terms of
the science and technology going forward. And to give it, to anticipate
what’s going to be happening, and to give us a plan going forward, as we
said, on ultimately, figuring out how to deal with the used fuel and,
eventually the nuclear waste.”

6:10°

Questioner

“Thank you very much for holding this, ah, call. The previous administration
had a science-based, engineering-based approach that involved various
kinds of recycling that didn’t seem to go very far. Could you say where
perhaps they might have gone wrong or what’s different in your approach?”

6:30-

7:17

Sec’y Chu

“...As we said, we’re asking this commission to step back and take a very
broad view of what we know today and what we expect to be learning in
the coming decades, and rather than, uh, comment on anything else or
criticize anything else, we’re not here to do that. We're actually here to
say, based on what we know today and based on what we anticipate
knowing, we're gonna plot the best plan forward.”

3:04

1 Questioner

“| just was wondering to what extent will the site at Yucca Mountain still be
considered as part of the mix, as | remember when the legislation was
established setting up the commission, there was some interest in including
Yucca Mountain as part of the mxx of alternatwes that the commlssmn
would be looking at. Thank you.”

8:33

Congressman
Hamilton

“I think Secretary Chu has made it quite clear that the nuclear waste
storage at Yucca Mountain is not an option, and that the Blue Ribbon
Commission will be looking at better alternatives for the back end of the
fuel cycle.”

8:49

Carol Browner

“As the president has said many times, we're done with Yucca, we need to
be about looking at alternatives.”




9:07 Questioner “I was just wondering, | know this question has been asked a number of
: ' times but 'll try it again. What’s the reason that yucca Mountain is not an
option for this administration, and what scientific reviews were done by the
Administration to reach that judgment?:

9:23 Carol Browner | “we work for the president, we take our directions from the president, the
president has been clear that Yucca Mountain was not an option and now-
we're going to go out and figure out what the options are going forward.”

9:35 | Cong. “I think it's been made clear to me that the science has advanced

{ Hamilton dramatically since Yucca site was chosen, and my recollection is that site
was chosen 20 years ago or s0. And we’re gonna try to pull together the
current information and research to develop a plan for the back end of the
fuel cycle.

"10:11 [ Gen. | “We're trying to look forward now, not looking back, and we have no
Scowcroft preconceived notions and we’ll look at all science has to offer us to deal
with this issue.” '

10:30 Questioner “I'm just curious exactly how the commission will be set up. Will it report

' directly to the executive branch or to Congress?”
10:40 Sec’y Chu “This is a FACA commission on a presidential order directed to me, the

Secretary of Energy to form this commission. This commission will make
recommendations to me which | will take both to the President and to
Congress.” '
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Thomas 8. Moore, Chairman
Paul S. Ryerson

Richard E, Wardwell
In the Matter of )] Docket No. 63-001
\ ) :
U.S. DEPARTMENT OF ENERGY ) ASLBP No. 09-892-HLW-CAB0O4 -
L : ) '
(High-Level Waste Repository) <) February 1, 2010
) .

)

U.S. DEPARTMENT OF ENERGY’S MOTIONTO -
STAY THE PROCEEDING

Today, the President announced the Administration’s budget for fiscal year 2011. In that
budget, the President directed that the Department of Energy “discontinue its application to the
U.S. Nuclear Regulatory Commission for a license to construct a high-level waste geologic
repository ;t Yucca Mountain in 2010 . ...” Budget of the U.S. Government, Fiscal Year 2011,
Appendix at 437 (available at hﬁp:/;www.whitehouse.gov/omb/budget/fﬂOl llaSSets/doc.pdf);
see id., Terminations, Reductions, and Savings at 62 (available at http://www.whitehouse.gov/
omb/budgef/fyZOl 1/assets/trs.pdf) (Attached). Moreover, the budget specifies that “all funding
fbr devellopment of the Yucca Mountain facility will be eliminated” for fiscal year 2011. id.

In accord with these determinations, DOE has advised the undersigned counsel that DOE
intends to Withdraw the pending application with prejudi;:e and to submit a separate Motion,

pursuant to 10 C.F.R. § 2.107(a), within the next 30 days, to determine the terms and conditions,



if any, of that withdrawal., To avoid the unnecessary expenditure of resources by the Board, the
NRC Staff, and all other parties to this proceeding, DOE hereby requests that the Bo;rd stay
proceediﬁgs (with one exception discussed below) in this matter through the dishosiﬁon by theA
Board of any DOE motion under Section 2.107 filed within the next 30-days. See Duke Energy
Corp. (Catawbs Nuclear Station, Units 1 and 2), unpublished Commission Order (Jan. 30, 2004)
and Yankée Atomic Elec. Co. (Yankee Nuclear Power Stﬁtion), 1966 WL 627, 640 (N.R.C.) (Oct.
2, 1996) (Commission granting “housekeeping” stay to accommodate time for future Staff filings
and parties’ responsive filings); see generally Nat'l Audubon Soc'y, Inc. v. Watt, 678 F2d 299,
307 (D.C. Cir. 1982) (discussing parties’ agreement “to a stay of the proceedings ‘to conserve -
Jjudicial resﬁurces’ . .. . [T]he need for a stay was premised, in large part, on a new policy toward
federal water projects adopted by an incoming Administration™).

The one exceptioh that DOE proposes to this stay of proceedings would apply to DOE’s
submission addressing the Board.'s questions at the January 27, 2010 Case Management
Conference, as well as the other parties’ written responses to that filing. DOE intends to adhere
to its commitment to make that filing. That docuxrient, and other parties’ responses, may provide
information relevant to the winding up of this proceeding.’ .

Finally, DOE notes that Answers to this Motion are due in 10 days, but debositions are
scheduléd to begin approximately two weeks from today, and the electronic indexes associated
with derivative discovery for those depositions under 10 C.F.R. § 2.1019 are due next week. In
order to preserve the resources of the parties, DOE requests that the Board issue as soon as

possible an interim Order suspending discovery pendiﬁg its resolution of this Motion.

A In accordance with this Board's Order of December 22, 2009, that parties “not [ take any actions at this time that
would prevent or hinder their ability to archive LSN documentary material in a readily accessible format,” DOE will
preserve and maintain its LSN collection pending further instruction.



DOE counsel has made a sincere attempt to confer with counsel for the other parties prior -

to filing this Motion, per 10 C.F.R. § 2.323(b), including holding a telephone conference to

which counsel for each party was invited. As a result of that consultation, the following parties

concur with this Motion: State of Nevada, State of California, Nuclear Energy Institute, Clark

County, Nye County, Inyo County, and Eureka County.

The following parties take no position as of the time of this filing: the NRC Staff, JTS,

NCAC, and the “Four Counties” (i.e., Nevada Counties of Mineral, Lander, Churchill, and

Esmeralda).

White Pine County opposes the Motion.

Dated in Washington, DC
this 1st day of February

Respectfully submitted,

Siened (electronically) by Donald J. Silverman
Donald J. Silverman

Alex S. Polonsky -
Counsel for the U.S. Department of Energy

‘Morgan, Lewis & Bockius LLP

111] Pennsylvania Avenue, N.W.
Washington, DC 20004

Scott Blake Harris
Sean Lev
James Bennett McRae

U.S. Department of Energy
Office of the General Counsel
1000 Independence Avenue, SW
Washington, DC 20585
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THE BUDGET DOCUMENTS

Budget of the United States Government, Fiscal
Year 2011 contains the Budget Message of the President,
information on the President’s priorities, budget over-
views organized by agency, and summary tables.

Analytical Perspectives, Budget of the United
States Government, Fiscal Year 2011 contains analy-
ses that are designed to highlight specified subject ar-
eas-or provide other significant presentations of budpet

data that place the budget in perspective. This volume

inclndes economic and accounting analyses; information
on Federal receipts and collections; analyses of Federal
spending; information on Federal borrowing and debt;
baseline-or current services estimates; and other techni-
cal presentations.

The Analytical Perspectives volume also contains sup-
plemental material with several detailed tables, including
tables showing the budget by agency and account and by
function, subfunction, and program, that is available on
the Internet and as a CD-ROM in the printed document.

Historical Tables, Budget af the United States
Government, Fiscal Year 2011 provides data on budget

receipts, outlays, surpluses or deficits, Federal debt, and .

Federal employment over an extended time period, gener-
ally from 1940 or earlier to 2011 or 2015.

-To the extent feasible, the data have been adjusted to
provide consistency with the 2011 Budget and to provide
comparability over time. 1

Appendix, Budget of the United States
Government, Fiscal Year 2011 contnins detailed in-
formation on the various appropriations and funds that
constitute the budget and is designed primarily for the

programs snd appropriation accounts than any of the,
other budget documents. It includes for each agency: the
proposed text of appropriations language; budget sched-
ules for each account; legislative proposals; explanations
of the work to be performed and the funds needed; and
proposed general provisions applicable to the appropria-
tions of entire agencies or group of agencies. Information
is also provided on certain activities whose transactions
are not part of the budget totals.

AUTOMATED SOURCES OF
BUDGET INFORMATION

The information contained in these documents is avail-
able in electronic format from the following sources:

Internet. All budget documents, including doruments
that are released at a future date, spreadsheets of many
of the budget tables, and a public use budget database
are available for downloading in several formats from the
Internet at www.budget. gov/budget. Links to documents
and materials from budgets of prior years are also provided.

Budget CD-ROM. The CD-ROM contains all of the
budget documents in fully indexed PDF format along with

‘the software required for viewing the documents., The

CD-ROM has many of the budget tables in spreadshest
format and also contains the materials that are included
on the separate Analytical Perspectives CD-ROM.

For more information on access to electronic versions
of the budget documents {except CD-ROMs), call’ (202)
512-1530 in the D.C. ares or toll-free (B88) 293-6498. To

‘purchase the budget CD-ROM or printed docurnents call

use of the Appropriations Committees. The Appendix con- (202) 512-1800.
tains more detailed financial information on individual
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The States are paid 37.5 percent of the receipts from licenses
for occuphricy ind ise of national forests and public lands within
their boundaries issued by the Federal Energy Regulatory Com-
mission (16 U.S.C. B10).

"Norrreast Homp Heaning O1n ReSERVE
For necessary expenses for Northeast Home Heating Oil Reserve stor-

nge, operation, and manegement activities pursuant to the Energy Policy .

and Conservation Act, $11,300,000, to remain uvnilnl::la until expanded.
(Energy und Waler Development and Related Agencies Appropriotions
Act, 2010.)
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The Northeast Home Heating Oil Reserve provides an emer-
gency supply of home heating oil supply for the Northeast States
during times of invontory shortages and significant threats to

immedinte farther supply. Two million barrels of heating oil will
provide supplemental emergency supply over a 10-day delivery
period, the time required for ships to cerry heating oil from the
Gulf Coast to New York Harbor.

Four-year contracts for the storage, speration and maintenance
of the reserve were awarded in August 2007 to Hess Corp (for
1,000,000 berrels in New York haxbor) to Morgan Stanley (for
750,000 barrels in New Haven, CT), and to Hess Corp (far 250,000
barrels in Groton, CT). A sale of 35,000 barrels was conducted
ot the time to offsat storage costs. The Department repurchased
19,253 barrels of the oil in 2008. Purchase of the remainder,
15,427 barrels of oil, i5 scheduled for 2010. New storage contracts
are planned for award in late 2011, :

-+ ENUCLEAR WASTE DiSPOSAL]

[For nuclear waste disposal activities to carry out the purposes of the
Nuclaar Waste Policy Act of 1982, Public Law 87-425, a8 smended (the
"NWPA"), $98,400,000, to remain available until expended, and to be
derived from the Nuclear Waste Fund: Provided, Thot of the funds made
available in this Act for nuclear waste disposel and defonee nuclenr waste
disposal activities, 2.54 percant shall be provided to the Office of the At-
tarney General of the Btate of Nevada solely for expenditures, other than
snlaries and expensas of State employees, to conduct scientific oversight
responsibilities and participate in licensing activities pursuant to tho
NWPA: Provided further, That notwithstanding tho lack of a written
agronment with the State of Nevada under section 117(c) of the NWPA,
0.51 porcont ghall be provided to Nye County, Nevada, for on-site over-
sight activitios under saction 117(d) of the NWPA: Provided further, That
of the funds made availahle in this Act for nuclear waste disposal and.
dofense nuclesr waste disposal activities, 4.57 percent shall be provided
to affected units of local government, 8s defined in the NWPA, to conduct
appropriate activilies und participsie in licensing sctivitiss under Section
116(c) of the NWPA: Provided further, That of the amounts provided to
affacted units of local povernroent, 7.5 percent of the funds provided for
the nffected units of locn) government shall be made available to aflected
units of local government in California with the balance made avsilable
to affected units of locn) government in Novada for distribution as determ-
ined by the Nevada affected units of locol government: Provided further,
That of the funds made available in this Act for nuclear waste disposnl
and defensc nuclear waste disposn) activities, 0.25 percent shall he
provided to the affected federally-recognized Indian tribes, as defined in
the NWPA, salely for expenditures, other than anlaries and expenses of
tribnl omployoes, to conduct approprints activitios and participate in Ji-
censing netivities under section 118(b) of the NWPA: Prouided further,
That notwithstanding the provisions of chaptars 65 and 76 of title 31,
United States Code, the Department shall have ne monitoring, auditing
or othor oversight rights or respongibilitios over amounts provided to af-
fectad wnlts of locsl govarnment: Provided furiher, Thot the funds for the
Stato of Nevada shell be made available solely o the Office of the Attornoy
General by direct payment and to units of local government by direet
payment: Provided further, That 4.57 percent of the funds made available
in this Aet for nuclear waste disposal and defense nuciear wasie disposal
uctivities shnll be provided to Nye County, Nevadn, as poyment cqual te
taxes under section 116(c)(3) of the NWPA: Provided further, That within
90 days of the completion of each Federal fiscal year, the Office of the
Attorney General of the State of Novads, each aflected federully-recop-
nized Indian tribe, and each of the afected units of loca) govornment
shall provide certification to the Department of Energy that all funds
expended from such poyments have beon sxpended for activitios author-
ized by the NWPA and this Act: Provided further, That failure to provide
such cartification shull cause such entity to be prohibited from any further
funding provided for similar sctivities: Provided further, That none of
the funds hernin appropriated may be: (1) used directly or indirortly 10
influencs legislative nction, except for normal and recognized executive-
lepislativo communications, en any mutter pending before Congress or
o Stute legislature or for lobbying activity as provided in 18 U.S.C. 1814;
(2) used for litigntion expenses; or (3) used to support multd-State efforts
or other coalition building activities inconsistent with the restrictions

. contained in this Act: Provided further, Thaot all praeoeds snd rosovoriss




DEPARTMENT OF ENERGY

ERgE 437

replized by the Secretary in carrying out activities anthorized by the
NWPA, indluding but not limited to, any praceeds from the sale of asasts,
shall be avallabla without further aprropriation and ahall remnin avail-
able until expended; Provided further, That of the funds made available
in this Act for Nuclear Waste Disposal, $5,000,000 shall bo provided to
crents 8 Blue Ribbon Commission to consider all alternatives for nucleer
vraste disposal: Provided further, That no funds provided in this Act or
any previous Act may be usad to pursue repayment or tollection of funds
provided in any Bscal yeor to affected units of local povernmant for
aversight activities that had been previously spproved by the Deprrtment
of Energy, or to withhald payment of any such funds.J (Energy and
Water Develop { and Related Agencies Appropriations Act, 20100

Special and Vrust Fund Receipls fin milkon of defin)

amended, to provide funding to implement Federal policy {or
dispoial of commercis] spent nuclear fuel and high-level radionst-
ive waste. The Administration has determined that developing
a repository at Yucea Mountain, Nevada, is not a workable option
and that the Nation needs a different solution for nuclear waste
disposal. As a result, the Department will discontinue its applic-
ation to the U.S. Nuclear Regulatory Commission for & Yicense
to construct a high-level waste geologic repository at Yucea
Mountain in 2010 and establish a Blue Ribbon Commission to
develop & new strategy for nuclear waste management and dis-
posal All funding for development of the Yucea Mountain facility
will be eliminated, such as further land acquisition, transperta- -
tion access, and additional engineering. Ongoing responsibilities

" entiliction o I5-R170-3-T01 Beamd  Wioet Vet under the Act, ineluding administration of the Nuclear Waste
Fund and the Standard Contract, will continue under the Office
o140  Balwncx, stan el w4 2R um g .
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82 TERMINATIONS, REDUCTIONE, AND SAVINGS

TERMINATION: YUCCA MOUNTAIN NUCLEAR WASTE REPOSITORY
Department of Energy

The Administration has determined that Yucea Mountain, Nevada, is not & workable option for a nuclear
waste repository and will discontinue the Department of Energy's program to construct a repository at the
mountain in 2010. The Department will carry out its responsibilities under the Nuclear Waste Policy Act
within the Office of Nuclear Energy as the Administration develops a new nuclear waste management
strategy. ' .

Funding Summary
{in milions of doflars)

. 2010 Enacled 2011 Request 2011 Change fom 2010
Buttga! Authority 187 [ -197

Justification

The Nuclear Waste Disposal Account was established as part of the Nuclear Waste Policy Act of 1982
(Public Law 97-425), as amended, to provide funding to implement Federal policy for disposal of commercial
spent nuclear fuel and high-level radioactive waste. The Administration has determined that developing a
repository at Yucca Mountain is not a workable option and that the Nation needs a better solution for nuclear
waste disposal. The President has made clear that the Nation needs a better solution than the proposed
Yucea Mountain repesitory, saying that such a solution must be based on sound science and capable of
securing broad support, including support from those who live in areas that might be affected by the solution.

In 2010 the Department will discontinue its application to the Nuclear Regulatory Commission (NRC)
for a Yicense to construct a high-level waste geologic repogitory at Yucca Mountain, Nevada, Secretary of
Energy Chu has announced that he will establish a Blue Ribbon Commissien to help inform the Administration
as it develops a new strategy for nuclear waste management and disposal. '

In the interim, all funding for development of the facility will be eliminated, such as further land acquisition,
transportation access, and additional engineering. While'a new strategy is developed, ongoing responsibilities
under the Act, including administration of the Nuclear Waste Fund and the Standard Contract, will continue
within the Office of Nuclear Energy, which will lead all future waste management activities, including
research on alternative waste management and disposal pathways, such as deep borehole disposal, salt
disposal, and geologic disposal sites. Residual responsibilities for site remediation will be assumed by the
Office of Environmeptal Management and responsibilities for security at the site will be assumed by the
National Nuclear Security Administration.
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NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Thomas S. Moore, Chairman
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Richard E, Wardwell

In the Matter of ; Docket No. 63-001
| U.S. DEPARTMENT OF ENERGY . _ ; ASLBP No. 09-892-HLW-CAB04
(High-Level Waste Repository) ; February 1, 2010
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1 hereby certify that copies of the “U.S. DEPARTMENT OF ENERGY*S MOTION TO STAY
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Parties Served E-mail Addresses
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD -
Before Administrative Judges:
Thomas S. Moore, Chairman

Paul 8. Ryerson
Richard E. Wardwell

in the Matter of ~ Docket No. 63»001-HLW
U.S. DEPARTMENT OF ENERGY | ASLBP No. 08-892-HLW-CAB04
- (High Leve! Waste Repository) February 16, 2010
ORDER

(Granting Stay of Proceeding) |
On February 1, 2010, the bepaﬁment of Energy (DOE) moved for an interim suspension
of discovery as well as a stay of most aspects of this construction authorization proceeding |
through the disposition of a further motion {(which DOE étated that it will file within the next 30
~days) seeki_hg to withdraw its license applicatio‘n. DOE clarified that it was not requesting to
stay “DOE's submission addressfng the Board's questions at the January 27, 2010 Case
Management Conference, as well as the other parties’ ws;itten responses to that filing.™ On |
February 2, 2010, the Board granted DOE's unopposed request for an interim suspension of
discovery, pending disbosition of DOE's motion to stay.?
DOE'’s motioﬁ o Stay is supported by nearly all parties.® No party or interested
governmental participant has filed é timely opposition. Therefore, to avoid potentially

unnecessary expenditure of resources, but with the exception noted below, the Board grants

"U.S. Department of Energy's Mation to Stay the Proceeding (Feb. 1, 2010) at 2 [hereinafter
DOE Mation]. :

2 CAB Order {Granting Interim Suspensioh of Discovery) (Feb. 2, 2010) (unpublished).
*DOE Motion at 3; White Pine County Notice of Non Opposition to DOE's Motion to Stay (Feb.

1, 2010); NRC Staff Response to U.S. Depariment of Energy Motion fo Stay the Proceeding
(Feb. 2, 2010). C



-2.

DOE's motion fo stay the proceeding uniil the Board resolves DOE's expected motion to
withdraw its license application. The grant of this stay shall not in any way affect the Board's
future actions .regarding the preservation and archiving of the Licensing Support Network
document collections of the parties and interested govemmentél participants. The Board
expects to set a schedule for further filings in that regard after DOE submits a status report on
its archiving plan, as promfsed no later than February 19, 2010.% '
it is so ORDERED.

FOR THE ATOMIC SAFETY

AND LICENSING BOARD

/RA/

Thomas S. Moaore, Chairman
ADMINISTRATIVE JUDGE

Rockville, Maryland
February 16, 2010

* The Department of Energy’s Answers to the Board's Questions at the January 27, 2010 Case
Management Conference (Feb. 4, 2010) at 4.



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

in the Matter of
U.S. DEPARTMENT OF ENERGY |
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Summary

suitability guidelines established by DOE. DOE is also snbject to environmental protection and
transportation requirements such as those set by the Clean Air Act; Clean Water Act; Hazardous Material
Transportation Act; Emergency Planning and Community Right-to-Know Act of 1986; Comprehensive
Environmental Response, Compensation, and Liahility Act; Resource Conservation and Recovery Act;
National Historic Preservation Act; Archaeological Resources Protection Act; Endangered Species Act;
Nuclear Regulatory Commission reguiations applicable to the transportation of radioactive materials;
U.S. Department of Transportation regulations governing the transportation of hazardous materials; and
applicable Nevada State statutes and regulations. In accordance with several statutes, DOE would need
several new permits, licenses, and approvals from both Federal and State agencies to construct, operate
and monitor, and eventnally close the proposed Yucca Mountain Repository.

Under the authority of the Atomic Energy Act, DOE is responsible for establishing a comprehensive
health, safety, and environmental program for its activities and facilities, The Department has established
a framework for managing its facilities through the promulgation of regulations and the issuance of DOE
Orders. In general, DOE Orders set forth policies, programs, and procedures for implementing policies.
Many DOE Orders contain specific requirements in the areas of radiation protection, nuclear safety and
safeguards, and security of nuclear material, Because thé Nicléar Regiilatory Commission i§ authorized
to license the proposed Yucca Mountain repository, DOE issued Order 250.1 exempting such & repository
from compliance with provisions of DOE Orders that overlap or duplicate Nuclear chulatory
Commission licensing requirements.

DOE has interacted with agencies authorized to issuc permits, licenses, and other regulatory approvals, as
well as those responsible for protecting such significant resources as endangered species, wetlands, or
historic properties. DOE also has coordinated with the affected units of local government, U.S, Nuclear
Regulatory Commission, U.S. Air Force, U.S, Navy, U.S. Department of Agriculture, U.S. Department of
Transportation, U.S. Environmental Protection Agency, Department of the Interior including its Bureans
(U.S. Fish and Wildlife Service, National Park Service, and Bureau of Land Management), the Couneil
on Environmental Quality, Nevada Department of Transportation, and Native American tribes. In
addition, DOE provided a copy of the Draft EIS and Supplement to the Draft EIS to these agencies and

. entities.

S.12 Conclusions
$.12.1 MAJOR CONCLUSIONS OF THE EIS

In general, the Proposed Action would cause small, short-term public health impacts due primarily to the
transportation of spent nuclear fuel and high-level radioactive waste from the existing commercial and
DOE sites to the proposed repository. The specific impacts at the repository site would be very small as
indicated in Table S-1. The transportation impacts would be associated mainly with nonradiological
traffic fatalities and very low radiological doses to members of the public from the routine transportation
of radioactive materials,

The EIS analysis demonstrated that the long-term performance of the proposed repository over 10,000
years would result in a mean peak annual dose 0f0.00002 millirem to a reasonably maximally exposed
individual hypothetically located 18 kilometers (11 miles) from the repository. The analysis of 2 human
intrusion event occurring at 30,000 years indicated a mean peak annual dose of 0.002 millirem to the
reasopably maximally exposed individual at the same location.

As a result of this evaluation, DOE does not expect the repositofy to result in impacts to public health
beyond those that could result from the prescribed radiation exposure and activity concentration limits in
40 CFR Part 197 and 10 CFR Part 63 during the 10,000-year period after closure,

S-82



Summary

IMPACTS FROM THE PROPOSED ACTION

Nonradlological hazards

o 2to 3 worker fatalities from reposutory construction, opsration and mnmtonng. and closure

« 2to 4 worker fatalities from traffic accidents while commuting to and from the repository

+ 6 to 14 traffic fataliies associated with the transportation of construction materials and public |§
involved in accidents with commuters 5

« 3 to § traffic fataliies associated with the shipment of spent nuclear fuel and hxgh-level g
radioactive waste

s 2 to 3 fataliies in the general populafion due to latent effects of vehicle emissuons
(transportation of spent nuclear fuel and high-level radioactive wasts, construchon materials,
‘and commuters)

Radlolnglcal

« 4to 7 latent cancer fatalities to workers at the repository

« 310 12 latent cancer fatalities to workers during the loading and transport of spent nuciear fuel
and high-level radioactive waste

e 0.5 to 2 latent cancer fatalities in the general population from raleases of naturally occurring
radon from the repository

o 0.6 to 2.5 latent cancer fatalities in the general population from joading and transport of spent
nuclear fuel and high-level radioactive waste

o Essentially zero long-term latent cancer fatalilies within 10,000 years associated with-the
repository parformance

These values represent the range of impacts for all operating modes, transportation scenarios, and
implamenting alternatives.

AR T o e P B T R B s T 3 e P

R S e e e e R e

Under the No-Action Alternative, latent cancer fatalities would be unlikely in the short term in either the
worker or public populations. These short-term impacts would be very similar to those associated with
the Proposed Action. In addition, under the No-Action Alternative there would be no impects associated
with the transportation of spent nuclear fuel and high-level radioactive waste to the proposed repository.
However, the obligation to store these materials continually in a safe configuration would become the
responsibility of future generations.

There could be large public health and environmental consequences under the No-Action Alternative if
there were no effective institutional control, causing storage facilities and containers to deteriorate and
radioactive contaminants from the spent nuclear fuel and high-level radioactive waste to enter the
environment. In such circumstances, there would be widespread contamination at the 72 commercial and
5 DOE sites across the United States, with resulting buman health impacts.

Table S-1 compares the potential impacts associated with the Proposed Action to those associated with
the No-Action Alternative,

S.12.2 DISTINCTIONS BETWEEN IMPACTS OF THE PROPOSED ACTION AND
NO-ACTION ALTERNATIVE

The analysis of the potential short-term environmental impacts associated with the Propesed Action and
with the two No-Action scenarios revealed that the impacts would be small and related to health and -
safety and to socioeconomics. .
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Table S-1. Impacts associated with the Proposed Action and No-Action Alternative.® (page 1 of 4).
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Tuble §-1. Impacts associated with the Proposed Action and No-Action Alternative.* (page 2 of 4),
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rnd vegelation; lﬂ\m !mxud! o for hesvy-hunt routes and rall conidors;  soil dlrmdy over the vites witey tites from sobrorfoce
individual th adverss impncts to fndividus] repository for 10,000 mhniunmuromm
{not the speciesasa wbebr b 3 devert tscx (g0t the years resollingins X 3%
snd prudent mearures to minimbre tpecics ar a whale); ble and potential temy i
impacty; Impecis (o other planty and racasures (o minlmize lmperts; I plant ead paimal
unimels and babizf swmll; wetlands Imparls to other plants end enfmalsand  commumities i thia
wseessment conchuded ||qu¢!! woukl be habitat small; additionn} wetlands ‘wmall eres (abont 8 Jov")
el arsessmonts wotld bo performed fo the
futire as gecessary prior to any
consiruetion
Culmeral resaiores Small to oderate; repository Small to rmoderte; loss of 0 to 20 o Small; poleotiad for Small; stommge would  Semll; stomgs would Smau; ] mmvdlmm
devel would distrb up to abont  of tand distarbed for gew tnsportation  Hrmlted eccess Intothe  cootioue ot exitting frose st exdsth p z3; RO
af previously undistmbed fand;  roides; mitigation measures would aren; opposing Natlve  sites; fimited sites; tEimited brpucts
mitigation texrures wonld aveid or midmm{nlmimd:mgclnmdm!dl American viewpot potential of potential af
minimire demage to and illieit collecting at arcbaenlogical sites; disturbing sites digturbing sites
nﬂmhgnmhw[nginhlrz: programs {n place to minimire imp
inphnnn"", pposing Natlve American viewpol
pposing Native Americen vicepad
Sociprronomics Smnll, crtimated peak tokal -:mployuml Smmll; employroent increases would Small;noworkere.ne  Smndl; poputat Seall; ¢ Small; no wotkers; so
©{ 3,400 occuscing in 2006 would result  reoge Gom less then § prrcent 10 4.9 lopact and employmont mdun.pluyumu tmpects
in !mamu l m«m in pereent {uss of intermodal unsfer changetwouldbe  changes would be
station in Lincotn Comty) ol small aedto  small [
lhu-d'nm, impxu would be gmall, employraent in affected couati fotals in the regions  totals in the reglons
prak direst eonpt t for
llmy ducing construction
wnu be tppxmhmkly 1,900 in 2006.
Occupadensl mn!publl:bwldmld safety
Pubtle
Rediologieal’
MEl(probabllityofan  1.6x10% 103.Ix10" 1Ax10% to 1 2000 AxI0Ptodni0%stthe  4IxITS (RIS o )
1CF) boundary of the
controlled ares
(spproximately 18 km
south of the repasitory)
Population (LCTs) 0461020 . [J1X"Y1] 2x40¢ 10 3x10° 041 3 33007
. Nogmadiological (fatalitles . Swmall; exposures well below regulstory 1,610 2.8% Srmall; exporures well - Small; Smatk exp Moderats to Jarge;
" dostos enissions) fimlie below regulatory well below regulstory  well below aubstantia) lntfuns in
. Limits or guidellnse limits o7 guidelines  seguidtory limitsor  seleases of bazerdous
fpadeli t {nthe speat
suzicar fuct and high-
Tevel radlosctive waste
wnd exposures I the

public
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nmmg d ulm potential cpcmﬂng mda—mgc of impacts

of 4).

. No-Action Al
Short-term (hrouph closure) Long-term (afier closure, Shost-tam Lang-term (100 {o 10,000 yeary)
Resoures area — Reposflory Tranuportation 10 10,000 yeans} {100 years) Scenaria | Seenaio 2
Occupational and publie health and rafety (continued)
Workess (inynlved and
neainvolved) .
Redlologicat (LCFr) 4010648 32117 Nowarkers, no fopects 16 10 No workery, o impacts
Notrodiclogical fatnlities 201033 1200* No workoy, no impacts 9 1,080 No workers, no impacts
(fncludes comamting ’
troffic fatatities)
Aceidents
Poblie
Radiological
MEI(probsbilityofan  29x10°% e 1.9%10° 0.001S 10 0.015 Not spplicabls No impacts No [mpects Not applieable
LCF) ’
Pepulation (LCFs) 14x10" 1o LIx107 055t Nost epplicable Nao hmpacts No lmpacts 3013
Workers Large; fot soms unlikely sccident Latge; for some unlikely eccident No workers, po lmpcts  Large; for some Large; forsome - Smalk po workers; no
scenaring workees omuld likely bo scedarios workers would {ikely be unlikely accideat unlikely xccldent Impacts
severely injed or killed scverely Injured or Killed fos warkes Tos workey
wenld likely be wald tikely be
weverelyinjoredor  geverely infured or
kifled killed
Noise/Ground Vibrotion Small; impacty to public would beJow  Stmall to modzrate; trnslent and nnl Small; no ectivities, Smalf; transicatand  Small; tnsientand  Smefl; uo ectivitics,
due o lerge distances to residences; excensive, less nofso than 90 dBAY thoreflore, monoizeor -~ ol excestive, less not excessive, [z therefors, no aolee
wotkens expored (o elevated nolse ground vibration Infrequent and fess  ground vibratlon than 90 dBA than 90 dBA
{evels-controls end protection tsed as than 88 dBV Al 25 m
necessay
Aexthetics Senall; low ad impacts to uesthetic  Small; po Tl porary and Smalf; only yurface Sealf; storope wonld  Small; storage wonld Srm.ll; acvithetic value
or vigual nth Thero  translent; conllict with visual sesource  features Int tinvs at existl g at existing ux facslitics
may bai In tighting Empucts dus t gonls for Wilson Pass wonld be markers sites; expansionas  sites; expantiones degrada
to lighting pseocinted with the Option of the Jean mi comidar; aod nooded oceded ¢
ventilatlen system ditcemlblo Impacts from the Calienty
Intermodal transfer Excllity near
Kershow-Ryan Siate Park, . .
Uiilities, energy, moterials, and ~ Small; uss of osteriafs would be vy Stnafl; use ofenateriafs l.nd energy  Smdinowscof Srnatl; ialsand Small; inlyond Smalk nouso of malerinls
Siie services smail in comparison to smounts used in - wonld be smalt in comp 1o {als or encrgy coorgyvse wouldbe  enezgy use would be | or energy
' the regiom; electric power delivery amounts used nationally emalicomparedto  emal] compared (o
system to ths Yueea Mountain site - fatal site use total gite usa
would have 1o bo enhanced
Management a]n'le-gmmtld Small; radipactive and bazardous waste  Salk venste generated would bea Smalt no nszn Smali; waste Small; waste Small; no waste generated
warte and A I dwonldbea fewpercentof  Froctlon of existing offsite eapacity d and generated and or hamrdons materinly
exlsting offsite capachty; other wartes mb{akumi materiale tped would  materdalruted would vzed
would bs managed cosits be pmall compared to - be small compared to
total xits g { total site f
and use and use '
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Table S—l Impacts associated with the Proposed Actmn :md ‘No-Action Alternative.® (page 4 of 4).

Flenible design potential op g modes — mnge of impacts No-Action Aliernatl
ShmHmn {Uyroagh closure) lnng—h:rm (a.m: closure, Short-term Long-term (100 to 10,000 years}
Resource aren Tmnsporistion 0400 years) (100 years) Seenasiy | Scenarfo 2
Environmental justice Smnll; nodlspmpog\'imtzly highmnd Small; o dlspmponlm.udy highand smxll. no Smmall; no Snnll; o lmxc; po(ealhl for
sdverse impacts to minority or low- ly of low- disproportionately high  disproportionatel | Iy high
Income populations; upposing Native  Income populaﬂmrvpposbgmﬂn andadverse Impactsto  hiph and advense hghmd:dm mdldvu:: imputsw
American vicwpolnt Amesican viewpoint minority or lew-tncome ecls lo minority | y y or |
populations; opporiag  of low-tncoms ort o popalnti
Native A " populat - populsti
vievpolnt

spag

Ranges might differ from simple addition of the minimum and maximum values listed for the conalituent phases because these values might not conespond betwecn different phases.
For example, a scenario that maximizes impacts during construction could result m minimat impacts during operstions,

- km?® = square kilometers; (o convert to acres, multiply by 247.1,

To convert acre-feet 1o cubic melers, mulliply by 1233.49.

LCF = Iatent cancer fatality; MEl = maximally exposed individual,

With no effectivs institutional control, the maximally expased individunl could receive o futol doss of mdiation within a few wecks to months, Death would bo caused by acute direct
radiation exposure.

Dovwnstream exposed poputation of approximately 3.9 billion over 10,000 years, -

Noaradiological fatnlitics due to exhaust emissions health effeets from spent nuclear fuel and hrgh-l:vel redionctive waste transportation, including loadout; exhaust emissions health
efTects from commuter and materials tmnsportation for repository construction, operation, and closure; ond rail line or heavy-haul truck/intermodal transfer stasion construction,
malntenance, ang operation. ) )

Nonndiologicel taflic fatalities from spent nuclear fuel and high-level rudioactive waste transporiation and commuter trflic famnlities, As many as 10 to 17 of these fatalities could be
members of the public.

dBA = A-welghted decibels, n sound t A-weighting sccounts for the fact that the human ear responds more cffectively 1o some pitches than to others. Higher
pitches receive |cu w:ig,hlmg than lower oncs,
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Summary

For the Proposed Action, using DOE’s preferred transportation mode (mostly rail), about 24 to 38 latent
cancer fatalities and nonradiological fatalities would be associated with the transpartation of spent
nuclear fuel and high-level radioactive waste and the construction, operation and monitoring, and closure
of the repository at Yucca Mountain. Depending on the transportation mode, transportation impacts of
the Proposed Action would result in about 4 latent cancer fatalities and 14 to 23 ponradiological fatalities.
Construction and operation of the repository would result in 4 to 8 latent cancer fatalities and 2 to

3 nonradiological fatalities, depending on the repository operating mode.

In comparison, there would be about 25 latent cancer fatalities and nonradiological fatalities from the
No-Action Alternative (both scenarios) during the first 100 years, For both scenarios, there would be
about 7 nonradiological fatalities from commuting and shipping construction materials and about

16 latent cancer fatalities and 2 nonradiological fatalities from construction and operations.

Short-term socioccenomic impacts would occur in the Yucca Mountain region and at the existing storage
locations under the Proposed Action; fmpacts under the No-Action Alternative would occur only in the
Yucca Mountain region, Under the Proposed Action, there would be nearly 2,700 new jobs in the three-
county area around Yueca Mountain (Clark, Lincoln, and Nye Counties). In addition, under the Propased
Action there would be lost jobs at each of the sites across the United States as spent nuclear fuel and
high-level radioactive waste was removed. Under the No-Action Alternative, there would be a loss of
about 4,700 direct and indirect jobs in the three-county area around Yucca Mountain once reclamation
was completed. There would be no shori-term socioeconomic impacts at the storage sites under the
No-Action Alternative.

The potential long-term (postclosure to 10,000 years) eavironmental impacts of the Proposed Action and
No-Action Scenario 1 {continued institutional control) would also be small. Under the Proposed Action,
there would be virtually no latent cancer fatalities (much less than 1) over 10,000 years. In addition, there
would be a potential for very small impacts to vegetation and animals over the rcp051tory area as soil
surface temperatures increased. Under the No-Action Scenario 1, there would be about 13 latent cancer
fatalities and abont 1,100 nonradiological fatalities associated with the construction and replacement of
storage facilities, monitoring of facilities, worker commuting, and transportation of construction
materials. Small impacts to other resources (for example, socioeconomics, biological resources, utilities
and services) would occur,

There would be differences in the potential long-term environmental impacts under No-Action Scenario 2
(no institutional control after 100 years) compared to No-Action Scenario 1. Under No-Action

Scenario 2, there would be about 3,300 latent cancer fatalities over 10,000 years as storage facilities
across the United States degraded and radionuclides from spent nuclear fiel and high-level radioactive
waste reached and contaminated the environment, ‘There would be no fatalities associated with
transportation, construction, or operation because those activities would not occur after the presumed loss
of institutional control.

5.12.3 AREAS OF CONTROVERSY

The Department acknowledges that areas of controversy exist regarding the Proposed Action and the
analyses in this EIS. Areas of controversy were identified during the public interaction processes. Many
of these are not resolvable because they reflect either differing points of view or irreducible uncertainties
in predicting the future, However, the Department has considered these areas in the development of this
Final EIS. Other issues raised by the public are summarized in Section 5.4.2.4.

Native American Viewpoint
Disagreement exists about the nature of the repository as it might impact elements of the natural and
cultural environment that are of concern to Native American tribes,
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