
  1 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

 
 
In the Matter of 
Luminant Generation Company, LLC       Docket Nos. 52-034 and 52-035 
Comanche Peak Nuclear Power Plant 
Units 3 and 4 
Combined License Adjudication      March 15, 2010 
 

 

INTERVENORS’ CONSOLIDATED RESPONSE TO NRC STAFF’S AND APPLICANT’S 
ANSWERS TO INTERVENORS’ PROPOSED CO-LOCATION CONTENTIONS 

 

Introduction 

Intervenors offer the following Consolidated Response to the Staff’s and Applicant’s March 8, 

2010 Answers to the Intervenors’ February 16, 2010 co-location severe accident contentions CL-1 – 

CL-5. 

 

CL-1  

This contention asserts that omission of externally generated events from the analysis of co-

location impacts implicates the Applicant’s capacity to safely shut down its reactors and deal effectively 

with accidents.1 

Applicant and Staff argue that external events such as aircraft impacts are remote and speculative 

and therefore do not warrant consideration in the context of co-location impacts.2 

                                                            
1 Intervenors Co-location Contentions, p.3. 
2 Applicant Answer, p. 13; Staff Answer, pp. 7-8 
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Aircraft impacts or other external events such as earthquakes were excluded from the Applicant’s 

ER revisions because of their relative statistical improbabilities.3 This exclusion is the evident basis for 

the Applicant’s assertion that external events were “considered.”4,5 Applicant’s approach was not to 

actually consider whether external events could preclude safe shutdown but to assume external events 

would not occur and restrict its analysis to more statistically likely internal events.6  

An aircraft impact contention was addressed in In the Matter of South Carolina Electric and Gas 

Co. and South Carolina Public Service Authority, (Virgil C. Summer Nuclear Station, Units 2 and 3), 

CLI-10-1, 71 NRC__(2010). There the Commission rejected a contention that aircraft impact mitigative 

design features should be required.7 But in the instant case Contention CL-1 does not deal with design 

issues nor is it limited to aircraft impacts.8 CL-1 is an attempt to have Applicant come to grips with the 

effects of externally caused events on co-located units.9 Applicant’s categorical exclusion of all external 

events in its ER revisions for co-location impacts is not credible in light of the inclusion of other 

externally generated events such as aircraft impacts and seismic events in other contexts of the COLA. If 

seismic events are sufficiently likely to justify their inclusion in the FSAR, for example, there is no reason 

to exclude these same events in the context of co-location impact analyses. Similarly, to the extent that 

external events require design considerations in the context of 10 C.F.R. § 50.150 and mitigative 

                                                            
3 ER Revisions, p. 7.5-9 
4 Applicant Answer, pp. 9, 18. 
5 The Applicant’s idea of “consideration” is not to evaluate the impacts of external events but to consider  whether 
they are statistically probable. 
6 Applicant Answer, p.10 
7 Id, slip op. at p.6. 
8 As recently as February 1, 2010 the Staff was making inquiries about seismic risk evaluations. RAI 528-4023, 
Rev.2, No. 19-422: 

FSAR Section 19.1.6.3.1 indicates that structures, systems, and components (SSCs) for low power and 
shutdown (LPSD) are included in the seismic risk evaluation documented in FSAR Section 19.1.5.1, and 
that the high confidence of low probability of failure (HCLPF) values are greater than or equal to the 
review level earthquake (RLE). However, no further detail on the evaluation of seismic events during 
shutdown is provided, although this information is included in Chapter 24 of the PRA Technical Report. 
Therefore, please provide the following additional information.  
a. Revise the FSAR to include a summary of the work done to evaluate seismic events during shutdown.  
b. Discuss how operator actions were considered in the shutdown seismic evaluation. In the US-APWR 
design, all mitigation during shutdown requires operator action, but FSAR Section 19.1.5.1 states that no 
credit for operator actions is taken in the seismic study. 

9 This is analogous to the effects on co-located buildings and the people that lived and worked in them that were 
caused by the externally generated attacks on the World Trade Center on September 11, 2001.  
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measures under 10 C.F.R. § 50.54(hh) exclusion of all external events for purposes of co-location impacts 

is inconsistent and unreasonable.10 

The Board’s Order of August 6, 2009, that admitted the original co-location Contention 13 

specifically cited NUREG 1555 for the requirement that external events considered possible contributors 

to risk should be evaluated.11 Presumably, the Applicant has determined on a statistical basis that all 

external events are sufficiently unlikely that none are “possible” and do not require consideration in the 

context of co-location impacts.  It is not only the statistical improbability of a severe accident that bears 

on the determination whether, in a given circumstance, a severe accident should be anticipated and 

thereby considered in the context of the COLA. For example, in the case of In the Matter of Philadelphia 

Electric Company (Limerick Generating Station, Units 1 and 2) 22 N.R.C. 681(1985) the issue was 

whether the improbability of evacuation a nuclear plant justified allowing backup medical facilities to be 

located forty-five minutes from the nuclear plant. In reversing the Board’s decision that was premised on 

the low probability of circumstances that would ever require the need to use backup medical facilities the 

Atomic Safety and Licensing Appeal Board stated: 

…the improbability of PMMC's evacuation and consequent unavailability to receive contaminated injured 
workers is beside the point. The Commission's emergency planning regulations are premised on the 
assumption that a serious accident might occur and that evacuation of the EPZ might well be necessary. 
The adequacy of a given emergency plan therefore must be adjudged with this underlying assumption in 
mind. As a corollary, a possible deficiency in an emergency plan cannot properly be disregarded because of 
the low probability that action pursuant to the plan will ever be necessary. Thus, the Licensing Board 
majority gave undue weight to the fact that evacuation of PMMC is remote.12 

Similar reasoning applies here. Notwithstanding the low probability that the effects of a severe 

accident at one unit would adversely impact a co-located unit, Applicant has on-site emergency response 

capabilities, separation distances between units and independent safety systems. The Applicant has made 

                                                            
10 The Board”s logic in admitting Contention 13 is instructive: “If severe accidents must be addressed in the ER, and 
it is reasonable to address impacts of design-basis accidents on co-located plants in the FSAR, it logically follows 
that it is appropriate to consider impacts of severe accidents at either of the proposed units on co-located units in the 
ER, under the circumstances discussed in Contention 13 and its basis.” Board Order, Aug. 6, 2009, p. 67 
11 Board Order, Aug. 6, 2009, pp.66-67. 
12 In the Matter of Philadelphia Electric Company (Limerick Generating Station, Units 1 and 2) 22 N.R.C. 
681(1985) at 713 (internal cite omitted). 
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design decisions and preparations for severe accidents that it claims are so remote and speculative that 

there is actually no need to anticipate such in the context of severe co-location accident effects. However, 

evidently, the accidents are not so remote and speculative to obviate the need to account for such in 

design and accident mitigation responses. As pointed out by the ASLB in In the Matter of Philadelphia 

Electric Company (Limerick Generating Station, Units 1 and 2) emergency planning assumes that a 

serious accident might occur.13  
Applicant argues that Intervenors’ reference to 10 C.F.R. § 52.79(a)(29)(ii) is an expansion of a 

NEPA contention into a safety or emergency planning contention.14 There is nothing on the face of 10 

C.F.R. § 52.79(a)(29)(ii) that precludes its consideration under NEPA. The NEPA process is intended to 

develop information to inform decision makers about the likely impacts of major federal actions.15 

Whether nuclear plants can be safely shut down in circumstances that involve impacts from a co-located 

plant is an issue that logically fits within the scope of NEPA issues. Designating impacts as related to 

safety or emergency planning does not, a priori, exclude such from a NEPA analysis.16 

Applicant suggests, and Staff echoes, that the FSAR Section 13.5.2.1 has already considered the 

accidents covered by 10 C.F.R. § 52.79(a)(29)(ii) and by implication impacts on co-located units. But 

FSAR Section 13.5.2.1 does not address co-location impacts.17  

                                                            
13 In the Matter of Philadelphia Electric Company (Limerick Generating Station, Units 1 and 2) 22 N.R.C. at 713 
14 Applicant Answer, p. 11. Staff likewise argues in response to CL-2 that Limerick is not applicable in the context 
of NEPA.  
15 Central Delta Water Agency v. U.S. Fish and Wildlife Service, 653 F.Supp 2d 1066,1085(E.D.Cal. 2009) (NEPA 
violation that deprives decisionmakers of an informed awareness of significant environmental consequences of  a 
challenged action is considered harmful to the environment, by virtue of the added risk that occurs because of the 
realities “that bureaucratic decisionmakers (when the law permits) are less likely to tear down a nearly completed 
project than a barely started project.”) 
16 Department of Transportation v. Public Citizen, 541 U.S.752, 767 (2004) (NEPA’s rule of reason requires EIS 
based on “usefulness of any new potential information to the decisionmaking process”.) (internal cites omitted).  
17FSAR Section 13.5.2.1 provides as follows: 
“Operating procedures for all anticipated conditions affecting reactor safety are written prior to initial fuel loading. 
These procedures are grouped into the following classifications: 
• System Operating Procedures - These procedures include instructions for energizing, filling, venting, draining, 
starting up, shutting down, changing modes of operation, returning to service following testing or maintenance, 
and other instructions appropriate for operation of systems important to safety. 
• General Plant Procedures - These procedures provide instructions for the integrated operation of the plant (e.g., 
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Regulatory assumptions about the probability of severe accidents have been altered since the 

attacks of September 11, 2001. The requirements of 10 C.F.R. § 50.150 (aircraft design impact) and 10 

C.F.R. § 50.54(hh) (mitigation of loss of large areas of plant due to fires/explosions) are recognitions that 

the risk profile has changed. The probabilities that on any given day a nuclear plant will be struck by a 

large commercial aircraft are low; but that statistical consideration did not deter the Commission from 

adopting the new regulatory requirements intended to address risks once thought too remote and 

speculative to justify consideration of design changes and the requirement of more robust mitigation 

strategies. The logic is the same for co-location accident analysis. 

In Limerick Ecology Action v. N.R.C., 869 F 2d 719 (3rd Cir. 1989) the court confronted a similar 

problem in the context of whether the location of a nuclear plant in a densely populated area allowed 

adoption of generic risk factors and a SAMDA decision supported by a policy statement rather than a 

rulemaking.18 The court rejected the NRC's argument that its policy statement addressing SAMDAs 

satisfied NEPA. The court noted that “(1) after Three Mile Island, it would be irrational for the NRC to 

maintain that severe accident risks are too remote to require consideration; (2) the NRC itself has devoted 

$50 million to studying such risks, not to mention the expenditures for evacuation plans; and (3) the 

                                                                                                                                                                                                 
startup, shutdown, power operation and load changing, process monitoring, fuel handling, maintenance, 
surveillance, and periodic testing). 
• Abnormal Condition Procedures - These procedures specify operator actions for restoring an operating variable to 
its normal controlled value when it departs from its normal range, or restoring normal operating conditions 
following a transient. Such actions are invoked following an operator observation or an annunciator alarm indicating 
a condition that, if not corrected, could degenerate into a condition requiring action under an 
Emergency Operating Procedure. 
• Emergency Operating Procedures (EOPs) – These procedures direct actions necessary for the operators to mitigate 
the consequences of transients and accidents that cause plant parameters to exceed reactor 
protection system or engineering safety feature actuation setpoints. 
The Procedure Generation Package (PGP) will be developed and provided to the NRC at least three months prior to 
commencing formal operator training. The PGP will include Generic Technical Guidelines, a Writer’s Guide, a 
description of the program for validation of the EOPs and a brief description of the training program for the EOPs 
(See NUREG-0737, Supplement 1). 
The EOPs are symptom-based with clearly specified entry and exit conditions. Transitions between and within the 
normal operating, alarm response, and abnormal operating procedures and the EOPs are appropriately laid out, well 
defined, and easy to follow (See Section 18.8). The use of human factored, functionally oriented, EOPs will improve 
human reliability and the ability to mitigate the consequence of a broad range of initiating events and subsequent 
multiple failures or operator errors, without the need to diagnose specific events. 
• Alarm Response Procedures – These procedures guide operator actions for responding to plant alarms.” 
18 Limerick Ecology Action v. N.R.C., 869 F 2d 719 (3rd Cir. 1989) at 739 
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NRC's own interpretation of its NEPA requirements requires consideration of such risks.”19 Likewise in 

the instant matter, Applicant adopted, without formal objection, mitigative measures under 10 C.F.R. § 

50.54(hh)(2) and design considerations under 10 C.F.R. § 50.150 both of which are premised on external 

events. It is inconsistent to anticipate external events for some purposes but not for others. Ignoring all 

external events for co-location impacts creates an artificially restrictive analytical framework that fails to 

consider relevant factors.20  

Applicant and Staff argue that CL-1 is actually an attempt to relitigate the issues raised in the 

dismissed Contention 19 regarding aircraft impacts.21 The context of Contention 19 was whether the units 

should be constructed in light of the possibilities of an aircraft attack. Contention CL-1 assumes Units 3 

and 4 are operational. The effects of accidents was also the focus of the board’s August 6, 2010, Order. It 

was not the probability of a specific external or internal event that the Order addressed—it was the effects 

of severe accidents on co-located units. Instead of addressing severe accident co-location impacts 

Applicant, with Staff’s support, simply excludes external events with no attempt whatsoever to describe 

the co-location effects from aircraft impacts, earthquakes, hurricanes or any other external event. Hence, 

the argument that CL-1 is an attempt to revive Contention 19 fails to differentiate between the argument 

that nuclear plants are large, high-value, stationary targets for malicious wrongdoers that justifies 

withholding a COL and the effects of severe accidents on co-located operating plants.  

Applicant argues that the omission contention lacks factual support.22 10 C.F.R. § 2.309(f)(1)(v) 

requires the Intervenors to provide a concise statement of the facts that support their positions and upon 

which they intend to rely at the hearing. However, the requirements of 10 C.F.R. § 2.309(f)(1)(v), that 

generally call for a specification of facts or expert opinion supporting the issue raised, are not applicable 

to a contention of omission beyond identifying the omitted information required under the regulation in 

                                                            
19 Id. at 740 
20 Druid Hills Civic Association, Inc., v. Federal Highway Administration, 772 F. 2nd 700, 709 11th Cir. (1985). 
21 Applicant Answer, p.10; Staff Answer, p. 9. 
22 Applicant Answer, p. 12 
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question.23 Thus, for a contention of omission, the Intervenors’ burden is only to show the facts necessary 

to establish that the application omits information that should have been included. The facts relied on 

need not show that the facility cannot be safely operated, but rather that the application is incomplete.24 

The application is incomplete because it arbitrarily omits pertinent information regarding external events 

that could cause accident effects on co-located units. And while the Applicant and Staff assert such 

inclusion is unnecessary on a statistical basis, as argued above, there is contrary evidence that the 

Commission and the Applicant consider such external events worthy of analysis in other contexts. 

Exclusion of external events in the present context of co-location effects cannot be reconciled with 

inclusion of such in other contexts.25 

Significantly, the Commission’s views on NEPA requirements regarding attacks on nuclear plants 

are not uniform. There is a growing recognition that terrorist attacks are worthy of NEPA analysis. As 

discussed by Commissioner Jaczko, a “disparity” of public information is created when there is 

inconsistent application of requirements to address attacks on nuclear plants.26 

Both Applicant and Staff argue that CL-1 is untimely.27 This Panel has the discretion to accept 

nontimely contentions under section 2.309(c)(1) upon a showing of “good cause” for failure to file such 

in a timely manner and a weighing of a number of factors.28 When new contentions are based on 

“breaking developments of information, they are to be treated as ‘new or amended,’ not as ‘nontimely.’”29 

Here, the submittal of Applicant’s ER revisions is new information upon which the contention is based 

and should, therefore be considered timely. 

 

                                                            
23 North Anna, LBP-08-15, 68 NRC (slip op. at 27) (quoting Pa'ina Hawaii, LLC (Materials License Application), 
LBP-06-12, 63 NRC 403, 414 (2006)). 
24 Catawba Nuclear Station, Units 1 and 2, CLI-02-28, 56 NRC 373, 383 (2002). 
25 Druid Hills Civic Association, Inc., v. Federal Highway Administration, 772 F. 2nd 700, 709 11th Cir. (1985). 
26 See dissents of Commissioner Jaczko in Oyster Creek, 64 NRC 124, 135 (2007) and Summer, CLI-10-1, 71 
NRC__(2010) slip op. p.27. 
27 Applicant Answer, pp. 11, 13; Staff Answer, p. 10 
28 10 C.F.R. §2.309(c)(1)(ii)-(viii) 
29 Shaw Areva Mox Services (Mixed Oxide Fuel Fabrication Facility). LBP-07-14. 66 NRC 169, 210 n.95 (2007) 
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CL-2 

This contention challenges Applicant’s decision to exclude release scenarios that are shorter than 

the time required to achieve safe shutdown.30 The basis of this exclusion is the statistical probability that 

catastrophic, rapid onset events will not occur and thus are considered remote and speculative and 

unnecessary to consider. This contention again presents the conflict between the Applicant’s design for 

and mitigation of catastrophic events and its refusal to consider such for purposes of co-location impacts. 

The overarching requirements of 42 U.S.C. § 2133(d) that the public health and safety be considered 

compels anticipation of catastrophic events that would result in large releases before the 10-12 hours 

required to achieve safe shutdown. And under NEPA the inclusion is required in order to fully inform 

decision makers about the effects of releases that occur prior to safe shutdown of unaffected units.31  

Applicant and Staff adhere to the inflexible doctrine that low probability of occurrences excuses 

analysis of such circumstances and argue that because Intervenors do not contest any of the frequencies, a 

genuine dispute has not been raised.32 But the Staff acknowledges that remote and speculative means 

more than a statistical improbability.33 And Intervenors dispute Applicant’s characterization of low 

probability events as remote and speculative. The statistical improbability of a event that would cause 

large releases before safe shutdown of unaffected units does not, per se, mean that such events are 

speculative, as shown by the previously considered unthinkable (and statistically improbable) events of 

September 11, 2001.  

Intervenors incorporate by reference the arguments and authorities related to CL-1 that address 

the legal grounds that support CL-2 related to contention admissibility. 

 

                                                            
30 Intervenors Co-location Contentions, p.6. 
31 Central Delta Water Agency v. U.S. Fish and Wildlife Service, 653 F.Supp 2d at 1085 
32 Applicant Answer, pp. 14-15; Staff Answer, pp. 13-14. 
33 Staff Answer, p.13, fn 5. 



  9 

CL-3 

This contention challenges Applicant’s failure to evaluate impacts of external events, such as an 

earthquake, that could result in common cause failures.34 The arguments and authorities advanced in 

support of CL-1 related to the Applicant’s exclusion of external events are incorporated by reference. 

Applicant relies on Calvert Cliffs, 69 NRC 170 (2009) for the argument that NEPA does not 

require consideration of events unless they are “reasonably foreseeable.”35 In Calvert Cliffs the petitioners 

advanced a contention that involved the possible expansion of a nearby liquid natural gas facility and the 

accident implications related thereto.36 On the basis of statistical improbability, the Commission 

determined the accident implications were not required for NEPA analysis.37 In contrast, the Applicant in 

this case has excluded events that are “reasonably foreseeable” such as seismic events and aircraft 

impacts. The evidence that such events are reasonably foreseeable includes the Commission’s 

requirements to design for and mitigate in response to external events, as discussed, supra. 

Staff’s citation of the Applicant’s common cause failures actually supports Intervenors’ 

argument.38 The common cause failures cited there are examples of what the Applicant refuses to 

consider in the co-location context. In effect, Staff and Applicant want inconsistent regulatory treatment 

of these events. They acknowledge analysis of these events for FSAR and DCD purposes but not for 

NEPA.39  Again, this inconsistency does not make sense.40  

 

                                                            
34 Intervenors’ Co-location Contentions, p. 8. 
35 Id. at 208 citing Louisiana Energy Services, LP (National Enrichment Facility), LBP-06-8, 63 NRC 241, 258-59 
(2006) and Long Island Lighting Co. (Shoreham Nuclear Power Station), ALAB-156, 6 AEC 831,836(1973). 
36 Id. The possible expansion of the lng facility contrasts with the recognized propensities for aircraft impacts and 
seismic events. Exclusion of such in the context of co-location impacts causes the inconsistency problems discussed 
by Commissioner Jaczko, supra. 
37 Id. 
38 Staff Answer, p. 17, 22. 
39 Though not cited, presumably, Staff and Applicant acknowledge the requirement to consider external events that 
prompted the adoption of 10 C.F.R. § 50.54(hh) and 10 C.F.R. § 50.150. 
40 See dissents of Commissioner Jaczko in Oyster Creek, 64 NRC 124, 135 (2007) and Summer, CLI-10-1, 71 
NRC__(2010) slip op. p.27. 
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CL-4 

This contention challenges Applicant’s failure to evaluate radiological impacts of a severe 

accident at one unit during shutdown on the other units.41 

The Applicant argues that frequencies of events during shutdown make such beyond analysis in 

the COLA.42 Intervenors incorporate by reference their arguments and authorities related to this issue 

discussed in CL-1, supra. 

CL-4 is based on the premise that during shutdown a nuclear plant is more vulnerable. The Staff 

argues that the information related to the shutdown risks has been previously available and that the 

contention should be rejected under 10 C.F.R. 2.309(c) and (f)(2).43 However, accident impacts on co-

located plants were not considered at all by the Applicant prior to Contention 13. Moreover, while 

Applicant considered shutdown scenarios in its ER at section 7.2.4, these did not consider impacts related 

to co-location accidents. And this omission was the basis for the admission of Contention 13. 

Accordingly, contentions that raise issues based on this omission should be considered timely even if the 

relevant information had been previously available. Intervenors incorporate timeliness arguments from 

CL-1. 

 

CL-5 

CL-5 alleges that chain-reaction accidents at co-located units that cause multiple units to 

experience severe accidents have not been addressed in the ER revisions.44 The Applicant and Staff 

maintain there is no basis to perform a SAMDA analysis that assumes simultaneous accidents at all four 

                                                            
41 Intervenors’ Co-location Contentions, p. 10. 
42 Applicant Answer, p. 21  
43 Staff Answer, p.26. 
44 Intervenors’ Co-location Contentions, p. 12. 
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units.45 The Applicant again relies on the flawed underlying analysis of Section 7.5.5. Accordingly, 

Intervenors incorporate by reference the arguments and authorities herein related to CL-1.  

Staff argues that CL-5 is somehow an attack on the “proposed future design certification 

rulemaking.46 Staff misapprehends the focus of CL-5. This contention asserts that the Applicant’s ER 

needs to be revised to account for accidents at all four units and implications for co-location impacts. 

Staff also argues that this contention is a generalized attack on NRC policies.47 Again, Staff fails to 

recognize that it is the Applicant’s ER that creates the problem here because it carves out exceptions to 

accident analyses based on statistical considerations on the one hand while simultaeously designing plants 

and developing LOLA mitigation for the same category of events that should be considered in the co-

location context. Staff has not objected to the requirements that reactor designs and LOLA mitigation 

plans anticipate statistically improbable events (eg. aircraft impacts, seismic events). Application of these 

regulatory requirements for some purposes and not NEPA when accidents involve all units raises the 

inconsistency problems discussed by Commissioner Jaczko.48 

 

 

Conclusion 

For the above reasons and based on the arguments and authorities in the new contentions, 

Intervenors urge that Contention 13 and Contentions CL-1 – CL-5 advance for adjudication and that a 

hearing pursuant to 10 C.F.R. Part 2, Subpart L be ordered for these contentions. 

 
 
 
 

 
 

                                                            
45 Applicant Answer, p. 25; Staff Answer, pp. 29-30. 
46 Staff Answer, p. 27. 
47 Staff Answer, p.29. 
48 Infra. Fn 21. 
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