UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of
Docket Nos. 52-025-COL and 52-026-COL
Southern Nuclear Operating Company

(COL Application for Vogtle Electric
Generating Plant, Units 3 and 4)

March 15, 2010
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SOUTHERN NUCLEAR OPERATING COMPANY’S
MOTION TO EXCLUDE PORTIONS OF JOINT INTERVENORS’ RESPONSE TO
MOTION FOR SUMMARY DISPOSITION OF CONTENTION SAFETY-1 OR, IN THE
ALTERNATIVE, FOR LEAVE TO REPLY

Pursuant to 10 C.F.R. § 2.323(a), Southern Nuclear Operating Company (“SNC”) hereby
moves to exclude portions of Joint Intervenors’ Response to Motion for Summary Disposition of
Contention Safety-1." JIs’ Response raises new issues and purports to assert fact issues which
are not within the scope of the contention as admitted or the bases offered for the contention at
the time of its admission. JIs have not sought to amend Safety-1 or file a new contention in order
to raise these issues, which clearly could have been raised in Safety-1. Accordingly, SNC moves
to exclude the evidence offered by the JIs as well as those portions of the JIs’ response to SNC’s

Statement of Undisputed Facts which are based on that evidence.

! Joint Intervenors’ Response to Motion for Summary Disposition of Contention Safety-1, Docket Nos. 52-025-COL
and 52-026-COL (Mar. 4, 2010) (“JIs” Response”). Joint Intervenors (“JIs”) include the Atlanta Women’s Action
for New Directions, Blue Ridge Environmental Defense League, Center for a Sustainable Coast, Savannah
Riverkeeper, and Southern Alliance for Clean Energy.

SNC recognizes that this Board has previously ruled that even though such new information is improper and
should not be considered in ruling on a motion for summary disposition, the preferred method of addressing the
impropriety of the information is through a motion for leave to reply, rather than a motion to strike. See In re
[SNC] (Early Site Permit for Vogtle ESP, 67 NRC 54, 66 (2008). As demonstrated below however, Board’s have
granted motions to exclude such improperly submitted information under similar circumstances where the new



In the alternative, because JIs have raised issues and arguments that could not have been
reasonably anticipated, SNC seeks leave to reply pursuant to 10 C.F.R. § 2.323(c). Although the
Commission’s regulations do not indicate a particular time required for a such reply, the Board’s
General Pre-hearing Order presumes that such replies should be submitted within seven days of
the response to which the reply is addressed.’ Although Counsel for SNC inadvertently
overlooked the Board’s presumptive time limit for replies in preparing this response, an
extension of time in which to file such a reply will not delay the proceeding and SNC has not
previously requested an extension of time in this proceeding. Furthermore, the out-of-scope
nature of the JIs” arguments should be addressed if not excluded in order to complete the record
on the motion for summary disposition. Accordingly, in the event the Board denies SNC’s
Motion to Exclude the out-of-scope submissions, SNC respectfully moves for leave to reply to
the submissions and to do so out of time.

Counsel for SNC certifies that they have consulted with counsel for JIs and NRC Staff in
accordance with 10 CFR § 2.323(b) in an effort to resolve the issues raised by this Motion.
Counsel for JIs opposes this Motion to Exclude or for Leave to File a Reply, but does not oppose
SNC’s request to allow its motion for leave to file a reply out of time. Counsel for NRC Staff
does not object to the filing of this Motion to Exclude or for Leave to File a Reply, and has no

objection to SNC’s request for leave to file a reply out of time.

information amounted to a new contention that had not been properly raised pursuant to 10 C.F.R. § 2.309(f). See
footnotes 12-15 infra.

3 Memorandum and Order (Initial Prehearing Order), Docket Nos. 52-025-COL and 52-026-COL (2008), at 6 n.6
(“Prehearing Order”).



1. Background

On March 28, 2008, SNC submitted an application for a COL for Vogtle Units 3 and 4
(“COLA™).* JIs filed a petition for leave to intervene and admit three contentions on November
17, 2008 (“Petition”). The Board granted the Petition, finding only Safety-1 admissible.’

As originally admitted, Safety-1 stated:

CONTENTION: SNC’s COLA is incomplete because the FSAR fails to provide
any detail as to how SNC will comply with NRC regulations governing storage of
LLRW in the event an off-site waste disposal facility remains unavailable when
VEGP Units 3 and 4 begin operations.’

On October 23, 2009, JIs moved to amend Safety-1, which motion the Board granted.” The
Board amended Safety-1 to state:

CONTENTION: SNC’s COLA is incomplete because the FSAR fails to provide
adequate detail as to how SNC will comply with NRC regulations governing
storage of LLRW in the event an off-site waste disposal facility remains
unavailable when VEGP Units 3 and 4 begin operations in that it does not contain
the following information:

A. A design plan for the LLRW storage facility for the two new proposed
units based on more than assurances that the facility design will
comply with NRC requirements, which must include information
regarding building materials and high-integrity containers so as to
permit a determination regarding exposure rates and dosages;

B. A specific designation of where on the VEGP site the storage facility
will be located; and

C. A discussion of the health impacts on SNC employees from the
additional LLRW storage associated with the two new proposed units.

* Notice of Receipt and Availability of Application for a Combined License, 73 Fed. Reg. 24,616 (May 5, 2008).

> See Southern Nuclear Operating Company, et al., Notice of Hearing and Opportunity to Petition for Leave to
Intervene, 73 Fed. Reg. 53,446 (Sept. 16, 2008) (“Hearing Notice”). Memorandum and Order (Ruling on
Standing and Contention Admissibility), LBP-09-03, Docket Nos. 52-025-COL and 52-026-COL (Mar. 5, 2009)
(“Order Admitting Safety-1). SNC and NRC Staff appealed the admission of Safety-1, and the Commission
denied the appeals of the Board’s order. See In re Southern Nuclear Operating Co. (Vogtle Electric Generating
Plant, Units 3 and 4), CLI-09-16, 2009 WL 2383011, at *3 (NRC July 31, 2009) (“Commission Order on Safety-
17).

® Order Admitting Safety-1, at Appendix A.

7 See Memorandum and Order (Ruling on Motion to Amend Contention), Docket Nos. 52-025-COL and 52-026-
COL (Jan. 8, 2010) (“Order Amending Safety-17), at 2.



The Board found that because Safety-1 constitutes “a rather straightforward legal issue,”
submission of motions for summary disposition was the most appropriate procedural path,
prompting SNC to file the Motion for Summary Disposition of Safety-1.> The Board explained
that Safety-1 was a legal contention alleging additional information was necessary, not a claim
regarding the accuracy of the information already provided by SNC.” On February 12, 2010, the
NRC Staff filed an Answer in Support of the SNC Motion, and on March 4, 2010 the JIs filed
their response opposing the SNC Motion.

1I. Applicable Law

Where, as here, an answer opposing a motion for summary disposition relies on facts or
legal arguments outside the scope of the contention, the Board may exclude any improper new
information or arguments from consideration and exclude the improper information from the
record.'’ Excluding out-of-scope information — including whole declarations — is the appropriate
remedy where “petitioners ha[ve] provided no good cause for failing to provide that information

11

with the original petition.” " While generally in the context of petitioners’ reply to an opposition

to a petition for intervention and contention admission, the Commission makes clear that the

¥ [SNC’s] Motion for Summary Disposition of [Safety-1], Docket Nos. 52-025-COL and 52-026-COL (Jan. 29,
2010) (“SNC Motion”). See Order Amending Safety-1, at 8-9, 8 n.5 (“The contention amendment proffered by
JIs can be contrasted with what a licensing board recently found to be an admissible portion of a new contention
challenging an applicant’s LLRW storage-related COLA changes in which the intervenor contested the adequacy
of the applicant’s assertion that improved fuel efficiency would reduce the volume of Class B and Class C waste.
... In that instance, the adequacy claim concerned the accuracy of the information provided, as opposed to
averring, as is the case here, that additional information was needed to correct an omission.” (emphasis added)).

°Id.

' Nuclear Mgmt. Co., LLC (Palisades Nuclear Plant), LBP-06-10, 63 NRC 314, 328-29 (2006), aff’d CLI-06-17, 63
NRC 727 (2006); see also Entergy Nuclear Vermont Yankee (Vermont Yankee Nuclear Power Station), LBP-06-
20, 64 NRC 131, 195 (2006), rev’d in part on other grounds, CLI-07-16, 65 NRC 371 (2007); see also In re
Private Fuel Storage, LLC (Independent Spent Fuel Storage Installation), LBP-01-23, 54 NRC 163, 171-72
(2001) (Intervenor may not survive summary disposition by offering new information that changes an admitted
contention from one of “omission” alleging that information is missing, to one challenging the adequacy of the
previously introduced information).

"' In re Northern States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2), LBP-08-26, 68 NRC
905, 918-19, 950 (2008) (“Northern States’ motion to strike is granted as follows: the Declaration of Christopher
I. Grimes is struck in its entirely and all references to his declaration in the PIIC Reply are also struck. The
Grimes Declaration contstitutes “new support” and therefore is not proper in a reply.”).



prevailing concern with improper new arguments is not the particular pleading in which the new
arguments are presented, but following the proper procedure for contention admissibility.'*

The key consideration is that the petitioner/intervenor must present all bases for a
contention when it is initially filed,”’ and may not at a later date “attempt to rehabilitate and to
amend the original contention” without addressing the criteria for new and amended
contentions.'* “As the Commission has stressed, [the] contention admissibility and timeliness
requirements ‘demand a level of discipline and preparedness on the part of petitioners,” who
must examine the publicly available material and set forth their claims and the support for their

»1> This principle is equally applicable to new evidence in response to a

claims at the outset.
motion for summary disposition, and it is likewise well-established that a party may not expand
the scope of the contention in order to oppose the motion for summary disposition without first
following the procedural requirement to file an amended contention.'® JIs cannot use their

answer to the Motion for Summary Disposition as a conduit for correcting a deficient contention

(or amending the same) contention.

12 See, e.g. Entergy Nuclear Vermont Yankee (Vermont Yankee Nuclear Power Station), LBP-06-20, 64 NRC at
198-99; In re La. Energy Servs., L.P., CLI-04-35, 60 NRC 619, 623 (2004).

B Inre La. Energy Servs., L.P., CLI-04-35, 60 NRC at 623.

' Entergy Nuclear Vermont Yankee (Vermont Yankee Nuclear Power Station), LBP-06-20, 64 NRC at 198-99
(“[A]s a procedural matter, the relevant portions of NEC’s reply ... exceed what is permissible in a reply brief and
therefore should be seen as an attempt to rehabilitate and to amend the original contention. The Commission has
stated clearly that such attempts to amend contentions are impermissible in reply briefs. NEC makes no effort to
address the criteria for amended and new contentions in 10 C.F.R. § 2.309(f)(2). The Board therefore strikes Mr.
Gundersen’s second declaration and those portions of NEC’s reply brief that refer to it.” (emphasis added)).

"% In re La. Energy Servs., CLI-04-25, 60 NRC 223, 224-25 (2004) (emphasis added); see also id.

1 See, e.g., Exelon Nuclear Generation Co. and Entergy Operations, Inc., (Pilgrim Nuclear Power Station,) LBP 07-
13, 66 NRC __ (October 30, 2007) (slip op. at 16); In re Private Fuel Storage, LLC (Independent Spent Fuel
Storage Installation), LBP-01-23, 54 NRC at 171-72 (Intervenor can only raise new arguments regarding the
adequacy of DEIS analysis by filing new or amended contentions); Duke Cogema Stone & Webster (Savannah
River Mixed Oxide Fuel Fabrication Facility), LBP-04-9, 59 NRC 286, 292 (2004) (Intervenor “should have been
well aware of the Board’s expectation that late-filed contentions or late-filed amended contentions should be filed
promptly following the issuance of any documents containing significant new or different information.”).



In addition, arguments and evidence that are outside the scope of the contention as
admitted cannot be reasonably anticipated by the movant for summary disposition and satisfy the
requirements of 10 C.F.R § 2.323(c), which allows the moving party to reply, as permitted by the
presiding officer, “in compelling circumstances, such as where the moving party demonstrates
that it could not reasonably have anticipated the arguments to which it seeks leave to reply.”

JIs’ Response raises new issues that are neither within the scope of the original admitted
contention nor the subject of an amended or supplemental contention. These new issues have
never before been included as a basis for Safety-1 and should be excluded.

I11. New Issues in the JIs’ Response and Associated
Evidence Outside Safety-1

A. Scope of Safety-1
Safety-1 began as a contention of omission, alleging that “in the event ... a waste

disposal facility is unavailable, the FSAR fails to demonstrate how SNC can comply with the

9917

NRC regulations. After SNC responded to a request for additional information (“RAI”),

indicating its intent to revise its FSAR to include information regarding SNC’s LLRW storage
plans should offsite disposal no longer be available, JIs sought to amend Safety-1. Specifically,
JIs described in their motion to amend three alleged insufficiencies in SNC’s new information:

The revisions contain only bare assurances that the design of the storage facility
will comply with NRC guidance documents. A design plan is not provided.

The revisions fail to set forth the site of the storage facility. Instead, SNC states
without justification, analysis, or proof that “the storage facility will be sited such
that it could be sized to accommodate storage over the life of the plant and
designed to accommodate future expansion,” “the location of the storage pad
would meet dose rate criteria,” and “the storage pad location would avoid natural
or engineered surface drainage and be located at an elevation with regard to the
site’s design bases flood level.”

7 Order Admitting Safety-1, at 22; Petition, at 14.



The revisions wholly omit a discussion of the health impacts on SNC employees
from the additional LLRW storage.'®

Significantly, the JIs did not support Safety-1 with evidence or affidavits and did not
question the validity of SNC’s off-site storage plans or on-site storage plan — only the level of
detail provided for the on-site storage plan. The Board granted the motion to amend Safety-1 as
a legal contention that raised only the question of “Whether the agency’s regulatory requirements
governing the content of COLAs mandate that the SNC FSAR contain” the three categories of
information listed by JIs."”

When JIs sought to amend Safety-1, SNC argued that Safety-1 ought not be admitted
because it lacked any evidentiary support as required by 10 C.F.R. § 2.309(f)(1).*° In response
to SNC’s challenge that Safety-1 lacked adequate support in the form of affidavits from expert
witnesses or otherwise, the Board gave JIs the benefit of the doubt and held that the deficiency
alleged by JIs was legal in nature, rather than factual, making the requirement for expert support
inapplicable.”!

JIs’ Response attempts to expand Safety-1 and create disputes of fact not even alluded to
in either the original or amended contention (i.e., whether offsite storage is available, and
whether onsite storage is a safe practice). JIs have not sought to amend Safety-1 to include these
arguments, notwithstanding that the proposed storage measures that the arguments seek to

challenge were fully evident in both the RAI response upon which Safety-1 is based and the

'8 JIs> Motion to Amend Contention Safety-1, Docket Nos. 52-025 and 52-026 (Oct. 23, 2009) at 4-5.
" Order Amending Safety-1, at 8.

9 [SNC] Answer Opposing Motion to Amend Contention, Docket Nos. 52-025-COL and 52-026-COL (Nov. 6,
2009), at 8-9.

21 «Although both SNC and the staff challenge Joint Intervenors contention amendment as lacking any supporting
expert opinion or other factual basis under 10 C.F.R. § 2.309(f)(1)(v), see SNC Answer at 9-10, Staff Answer at
6-7, as the Commission recently noted regarding legal contentions, “requiring a petitioner to allege ‘facts’” under
section 2.309(f)(1)(v) . . . in support of a legal contention -- as opposed to a factual contention -- is not necessary.”
Order Amending Safety-1, at 8-9.



FSAR revisions, which were submitted to the NRC Staff in 2009.> Rather, JIs now attempt to
inject new factual disputes and witness declarations into a purely legal contention. This is
blatantly improper, and an untimely attempt to cure a defect in the contention that SNC raised in
its response to the Motion to Amend the Contention on November 6, 2009.%

B. JIs’ Improper and Untimely Arguments

1. JIs Attempt to Expand Safety-1 Into a Substantive Challenge to FSAR
Information

After SNC moved for summary disposition on Safety-1’s Board-defined legal issue, JIs
for the first time argue not that SNC has failed to provide the required level of detail, but rather
that “SNC’s ‘plan’ for onsite LLRW storage materially deviates from applicable regulations and
guidance.””*

The entirety of this discussion is outside the scope of Safety-1, which did not allege
incorrect or nonconforming information in the FSAR, but only an inadequate level of detail
(allegedly missing information).”> Further, the Board never contemplated, nor did SNC have any

notice, that Safety-1 was a general attack on the practice of on-site storage. The question raised

by the amended contention was one of regulatory interpretation (i.e., whether a certain level or

2 See e.g., Exelon Nuclear Generation Co. and Entergy Operations, Inc. (Pilgrim Nuclear Power Station), LBP 07-
13, (slip op. at 16); In re Private Fuel Storage, LLC (Independent Spent Fuel Storage Installation), LBP-01-23, 54
NRC at 171-72.

3 See In re Northern States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2), LBP-08-26, 68
NRC at 918-19, 950; In re La. Energy Servs., L.P., CLI-04-35, 60 NRC at 623.

* JIs* Response, at 4. For example, at page 4 of JIs’ Statement of Disputed Facts, JIs argue for the first time about
SNC'’s stated amount of Class B and C wastes, and what approximate amount will be dry and/or wet and offer an
expert declaration on this subject. Additionally, JIs* expert declaration discusses the virtues of on-site storage
generally, suddenly arguing about past experiences with outdoor storage at non-SNC sites, corrosion, and
including gratuitous pictures of storage drums at non-SNC sites, apparently in some attempt to illustrate JIs’ belief
about the dangers of onsite storage. Joint Declaration of Arjun Makhijani and Diane D’Arrigo in Support of
Intervenors’ Opposition to Motion for Summary Disposition of Contention Safety-1, 4 20-23 (“Declaration”).

 See Order Amending Safety-1, at 8 n.5.



amount of information is required).”® Accordingly, the following paragraphs of the Declaration
and citations to same in both the JIs’ Response and the Statement of Disputed Facts, should be
excluded from the record: 21 (partial), 22 (including Figures 1 and 2 and accompanying text), 23,
24, and the attached Spreadsheets. These exclusions are shown in Attachment A hereto.
Alternatively, SNC should have the opportunity to respond to those out-of-scope arguments.

2. JIs Attempt to Change the Underlying Basis of Safety-1.

JIs argue, also for the first time, that “the Board should assume that LLRW will have to
be stored onsite.”®’ As support for this general statement, JIs offer an expert declaration to
support the new argument that “one year is not nearly a sufficient period of time to accommodate
the potential delay in the availability of off-site LLRW disposal capacity” and to support a new
interpretation of the WCS and Studsvik licenses to store LLRW.?® Safety-1 frames the potential
additional detail about SNC’s plans as contingent, specifically “in the event an off-site waste

2% Neither the contention as alleged nor admitted even

disposal facility remains unavailable.
mention the issue of off-site storage capacity for LLRW — only the potential lack of disposal
options. JlIs have turned this narrow issue on its head by attacking the availability of all SNC’s
listed off-site storage options in an attempt to have the Board find that SNC may not rely on
plans for temporary off-site storage in its COLA.>

Specific to the current discussion regarding the scope of Safety-1, the Board certainly

gave no indication when it amended Safety-1 that it was considering the issue so as to delve into

off-site storage, since all three of the listed categories of information which are the subject of

%% See In re Private Fuel Storage, LLC (Independent Spent Fuel Storage Installation), LBP-01-23, 54 NRC at 171-
72.

27 JIs’ Response, at 10.

28 J1s’ Statement of Disputed Facts, at 6, 7.

¥ Order Amending Safety-1, at Appendix A.

3% Compare Nuclear Mgmt. Co., LLC (Palisades Nuclear Plant), LBP-06-10, 63 NRC at 328-29.



Safety-1 deal exclusively with information regarding an onsite storage facility.”' JIs* answer to
the motion for summary disposition is not a vehicle to create an untimely, unnoticed new
contention. Accordingly, the following paragraphs of the Declaration and citations to same in
both the JIs’ Response and the Statement of Disputed Facts, should be excluded: 4 (partial), 6, 7,
9, 10, 11, 12, 13, 14, 15 (partial), 16 (partial), 17, 18, 19, 20, and the Spreadsheets. These
exclusions are shown in Attachment A. Again, in the alternative, should the Board not grant the
instant Motion to Exclude, SNC should be afforded the opportunity to respond to JIs’ new
contention.

IV. CONCLUSION

For the foregoing reasons, SNC moves to exclude the above-identified portions of JIs’
Response to Motion for Summary Disposition of Contention Safety-1. In the alternative, SNC
requests leave to file a reply out of time to address the new material.

Respectfully submitted,

Signed (electronically) by M. Stanford Blanton

M. Stanford Blanton

Peter D. LeJeune

BALCH & BINGHAM LLP
1710 Sixth Avenue North
Birmingham, AL 35203-2014
Phone: 205-251-8100

E-mail: sblanton@balch.com

Kathryn M. Sutton

MORGAN, LEWIS & BOCKIUS, LLP
1111 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

Phone: 202-739-3000

E-mail: ksutton@morganlewis.com

3! Order Amending Safety-1, at Appendix A (“A design plan for the LLRW storage facility for the two new
proposed units... A specific designation of where on the VEGP site the storage facility will be located... A
discussion of the health impacts on SNC employees from the additional LLRW storage associated with the two
new proposed units.”).
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COUNSEL FOR
SOUTHERN NUCLEAR OPERATING COMPANY

Dated this 15™ day of March, 2010.
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Docket Nos. 52-025-COL and 52-026-COL
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CERTIFICATE OF SERVICE

I hereby certify that copies of SOUTHERN NUCLEAR OPERATING COMPANY’S
MOTION TO EXCLUDE PORTIONS OF JOINT INTERVENORS’ RESPONSE TO MOTION
FOR SUMMARY DISPOSITION OF CONTENTION SAFETY-1 OR, IN THE
ALTERNATIVE, FOR LEAVE TO REPLY in the above-captioned proceeding have been
served by electronic mail as shown below, this 15" day of March, 2010, and/or by e-submittal.

Office of Commission Appellate
Adjudication

U.S. Nuclear Regulatory Commission
Washington, DC 20555-0001

E-mail: ocaamail@nrc.gov

U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board Panel
Mail Stop T-3 F23

Washington, DC 20555-0001

Administrative Judge
G. Paul Bollwerk, III, Chair
E-mail: gpb@nrc.gov

Administrative Judge
Nicholas G. Trikouros
E-mail: ngt@nrc.gov

Administrative Judge
James F. Jackson
E-mail: jxj2@nrc.gov

jackson538@comcast.net

Moanica M. Caston, Esq.

Southern Nuclear Operating Company, Inc.
40 Inverness Center Parkway

P.O. Box 1295, Bin B-022

Birmingham, AL 35201-1295

E-mail: mcaston@southernco.com

U.S. Nuclear Regulatory Commission
Office of the Secretary of the Commission
Mail Stop O-16C1

Washington, DC 20555-0001

Hearing Docket

E-mail: hearingdocket@nrc.gov

U.S. Nuclear Regulatory Commission
Office of the General Counsel

Mail Stop O-15D-21

Washington, DC 20555-0001

Patrick A. Moulding, Esq.

Sarah Price, Esq.

Jody C. Martin, Paralegal

E-mail: patrick.moulding@nrc.gov,
sapl@nrc.gov



jem@nre.gov

M. Stanford Blanton, Esq.

C. Grady Moore, III, Esq.
Leslie G. Allen, Esq.

Peter D. LeJeune, Esq.
Kenneth C. Hairston, Esq.
Balch & Bingham LLP

1710 Sixth Avenue North
Birmingham, Alabama 35203-2014
E-mail: sblanton@balch.com;
gmoore@balch.com;
lgallen@balch.com;
plejeune@balch.com;
kchairston@balch.com

Kathryn M. Sutton, Esq.

Steven P. Frantz, Esq.

Paul M. Bessette, Esq.

Diane A. Eckert, Admin. Assist.
Morgan, Lewis & Bockius, LLP
Co-Counsel for Southern Nuclear Operating
Company, Inc.

1111 Pennsylvania Ave., NW
Washington, DC 20004

E-mail: ksutton@morganlewis.com
sfrantz@morganlewis.com
pbessette@morganlewis.com
deckert@morganlewis.com

Atlanta Women’s Action for New
Directions

(WAND), Blue Ridge Environmental
Defense League (BREDL), Center for
Sustainable Coast (CSC), Savannah
Riverkeeper and Southern Alliance for
Clean Energy (SACE)

Robert B. Haemer, Esq.

Pillsbury Winthrop Shaw Pittman LLP
2300 N Street, NW

Washington, DC 20037-1122

E-mail: robert.haemer@pillsburylaw.com

Turner Environmental Law Clinic
Emory University School of Law
1301 Clifton Road

Atlanta, GA 30322

Lawrence Sanders, Esq.

E-mail: Isande3@emory.edu
Mindy Goldstein

E-mail: magolds@emory.edu

Nuclear Energy Institute

1776 1 Street, N.W., Suite 400
Washington, D.C. 20006

Jerry Bonanno, Assistant General Counsel
E-mail: jxb@nei.org

* And upon any other persons designated on the official service list compiled by the Nuclear

Regulatory Commission in this proceeding.

Dated this 15™ day of March, 2010.

(Original signed by M. Stanford Blanton)

M. Stanford Blanton
Counsel for Southern Nuclear Operating Company
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of
Docket Nos. 52-025 and 52-026
Southern Nuclear Operating Company, Inc.

(COL Application for Vogtle Electric
Generating Plant, Units 3 and 4)

March 4, 2010

N N N N N N N N

JOINT DECLARATION OF ARJUN MAKHIJANI AND DIANE D’ARRIGO
IN SUPPORT OF INTERVENORS’ OPPOSITION TO MOTION FOR
SUMMARY DISPOSITION OF CONTENTION SAFETY-1

Under penalty of perjury, Arjun Makhijani and Diane D’ Arrigo do hereby state as follows:

Statement of Qualifications

1. (Makhijani only) My name is Arjun Makhijani. I am employed by the Institute for Energy
and Environmental Research (IEER) as President and Senior Engineer. My business address is
6935 Laurel Avenue, Suite 201, Takoma Park, MD 20912. 1 hold a Ph.D. in Engineering from
the University of California at Berkeley, where I specialized in the application of plasma physics
to controlled nuclear fusion. I have over 25 years of experience in the technical, policy and
economic issues relating to radioactive waste storage and disposal, including low level
radioactive waste (LLRW). I have authored and co-authored articles, reports, and books on the
subject of radioactive waste disposal. I have testified as an expert on nuclear waste issues before
the Nuclear Regulatory Commission (NRC). A copy of my curriculum vitae is attached as
Exhibit 1.

2. (D’ Arrigo only) My name is Diane D’ Arrigo. I am employed by Nuclear Information
and Resource Service as Radioactive Waste Project Director. My business address is 6930
Carroll Ave., Takoma Park, Maryland 20912. I have over 25 years of experience in the
technical, policy and economic issues relating to LLRW storage and disposal. I have spoken
publicly and published articles on these topics. I have testified as an expert on nuclear waste
issues before the NRC. A copy of my curriculum vitae is attached as Exhibit 2.

Purpose of Declaration

3. The purpose of our declaration is to provide factual support for Joint Intervenors’
opposition to Southern Nuclear Company’s (SNC’s) motion for summary disposition of



Contention Safety-1 regarding SNC’s inadequate provisions for onsite storage of so-called “low-
level” radioactive waste (LLRW).

Operational Status of LLRW Disposal Sites in the United States

4. Currently, there are only two operating commercial facilities that dispose of Classes A, B,
and C LLRW: US Ecology at Hanford, near Richland, Washington; and EnergySolutions in
Barnwell, South Carolina. EnergySolutions in Clive, Utah, is licensed to dispose of Class A
waste and cannot take Class B or C. The Richland and Barnwell facilities can take LLRW only
from the Northwest, Rocky Mountain, and Atlantic compacts. WCS has a license to store a
limited amount of waste (see below) but can dispose of waste only from the Texas-Vermont
compact when-itslicense-is-approved-and-it-overcomes-othe andi

Limitations on the Disposal Capacity of WCS

5. WCS holds a license (License R04100) which permits it to dispose of LLRW generated
inside the Texas-Vermont LLRW Disposal Compact. The facility is not authorized to accept
LLRW from outside the two states that comprise the Compact. The Texas-Vermont Compact
Commission is currently considering whether to adopt rules that could allow the importation of
additional LLRW from outside the Compact. Proposed Rule for 31 TAC §§ 675.21-675.23,
published at 35 Tex. Reg. 1028 on February 12, 2010.




8. WCS also holds a license for the processing and storage of LLRW (License R04971).
The License was due to expire 2004, but it is still in effect because of WCS’ timely application
for renewal. WCS’ renewal application currently is under review by the TCEQ.




Limitations on the Storage Capacity of Studsvik

15. Studsv1k holds Materlal Llcense R-86011-E17 for the processmg of LLRW. ¥he

Delays and Limitations on LLRW Disposal Capacity

16. In FSAR Section 11.4.2.4.3, SNC claims that it has the capacity to store Vogtle Units 3
and 4’s LLRW onsite for a year Bu{—eﬂe—year—rs—net—neaﬂy—a—sufﬁe}eﬁt—peﬂed—eﬁmae—te




21. SNC proposed to construct additional storage capacity onsite in the event that no offsite
option is available. Normally, onsite storage capacity for LLRW is very limited since the waste
is periodically sent off for disposal. All reactors, including the AP1000 have provision for such
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24. I-Seetion1H-4-2-43,-SNC-prediets-that-all-Class B-and-C-waste-will be-wet—The

We declare that the foregoing facts are true and correct to the best of our knowledge and that the
statements of opinion are based on our best professional judgment.

Qe S
March 4, 2010

Diane D’ Arrigo Date

March 4, 2010

Arjun Makhijani Date










20041 Utility
2005{Academic

2005/ tndustry
2005|Medical
2005 Utitity
2006|Academic

2006 trdustry
2006[Medical
2006 Utitity
2007|Academie

2007/ tndustry
2007|Medical
2007 utitity
2008|Academie

2008 tndustry
2008|Medical
2008 utility

5554 1636 4.17 0 ) ) 51.37
88011 23,995.31 23024 3 275.04]  23,089.53 37483
5853 5.89 1674 0-03 17 0-05 2477
197.7 056.87 8.78 0-01 18.7 15511 17022
77852 1,464-88 47684 0-61 69-13 6744 23255
15.07 496 0-14 0 0-68 ) 1425
283 2.15 136 0 ) ) 26.94
4177 3373 0 0 75 235 3427
59.02 281.91 0 0 0 0 59.02
2,476.70 38119 2,269-08 54.09) 28 14.7 179.62
64564 13,709-47 8.28 0:6 24396 1130354 393.4
68-86 247 0 0 ) ) 68-86






