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Background/Perspective

• LES license requires facility to be constructed in accordance with 
license requirements; allows changes during construction and 
operation pursuant to 10 CFR 70.72

• LES initiated changes under 70.72 and its design change and 
configuration management programs.  License amendments 
requested as necessary

• LES identified design changes that could add efficiencies to 
construction process for its enrichment plant

• To prevent schedule disruptions, LES initiated certain changes at 
risk – i.e., field work initiated before formal NRC approval

• LES used NRC-approved controls (e.g., design control and 
configuration management programs) to prevent operational 
implementation of change until appropriate reviews completed and 
NRC approval issued



Overview of LES Position
(letter to W. Borchardt – ML093090657)

• Three bases for LES position:

– Statutory/Regulatory/Guidance

– NRC Past Practice/Precedent

– Broader Policy Implications



Regulatory Basis

• Section 193(c) of the AEA provides that “[p]rior to commencement of 
operation of a uranium enrichment facility…the Commission shall verify 
through inspection the facility has been constructed in accordance with 
the requirements for construction and operation (70.32(k) supports this)

• 70.72(b) requires prior NRC-approval for changes to site, structures, 
processes, systems, components, computer programs, and activities of 
personnel “before the change is implemented” (65 FR 56217 –
“emphasis is clearly on licensed operations”)emphasis …is clearly on licensed operations ) 

• In conjunction with 70.72, licensees implement NRC-approved design 
control and configuration management programs to ensure changes are 
not implemented prematurely

• Regulatory regime contemplates that as long as NRC inspections, 
including pre-operational inspection, are able to verify that facility was 
constructed in accordance with license requirements, an at-risk 
approach to initiating certain design changes can be acceptable (e.g., 
irreparable harm to environment would not be acceptable)



NRC Precedent/Past Practice

• Reactor licensees -- NRC recognized at-risk construction  under the 
original Part 50 licensing process

• Part 70 licensees:

USEC American Centrifuge Plant
– “Inspections . . . are intended to focus on the final design of the facility and the 

procedures that have been prepared to implement the licensee’s commitments that 
are reflected in the license.”  Staff Response to ASLB Order (Feb. 20, 2007)

Nuclear Fuel Services
– Commission denied request to halt NFS construction of facility expansion pending 

review of license amendments stating that NRC’s regulations and statutes do not 
“prohibit outright [the licensee’s] construction activities” and that the licensee 
“proceeds at its own risk with construction activities.” CLI-03-03, 57 NRC 239, 248 
(2003)

• NRC Inspection Procedure 60853, Onsite Fabrication of Components and 
Construction of an ISFSI (2/11/04)

– Ideally the licensee or CoC holder should complete the reviews before the component 
is fabricated.  However, if the licensee elects to proceed with fabrication “at risk,” verify 
that the licensee does not use the DCSS [dry cask storage system] until all design 
changes have been evaluated and appropriately dispositioned.



Broader Policy Implications

• NRC should recognize distinction between initiating 
certain design changes in field and implementation for 
operational purposes  
– This will avoid imposing undue burden on licensees during 

construction without any commensurate benefit to safety

• Unduly restricting all at-risk initiation of changes could 
delay or halt construction activities during review of 
license amendments and potential hearings

• New Staff position could present significant policy issue 
for all licensees, including Part 52 COL holders



Conclusion

• At-risk initiation of design changes in appropriate cases, 
if properly controlled, can help achieve efficiencies in the 
construction process while maintaining safety 

• Regulatory basis for NRC’s position needs to be clearlyRegulatory basis for NRC s position needs to be clearly 
articulated

• Any change in position must be applied prospectively 
only, using rulemaking and comment 
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