June 17, 2010

Mr. Raymond Plieness, Director
Office of Site Operations

Office of Legacy Management
U.S. Department of Energy
2597 B % road

Grand Junction, CO

81503

SUBJECT: DETERMINATION OF LONG-TERM CARE FEE FOR URANIUM MILL
TAILINGS RADIATION CONTROL ACT TITLE Il SITES

Dear Mr. Plieness:

During a recent teleconference between the staffs of the U.S. Nuclear Regulatory Commission
(NRC) and the U.S. Department of Energy (DOE), DOE staff indicated that one of their primary
concerns was the long-term care fee specified in Title 10, Code of Federal Regulations (CFR),
Part 40, Appendix A, Criterion 10. The discussion centered on what long-term care activities
would merit an increase in the long-term care fee. During this teleconference, NRC staff
committed to share their views on the long-term fee charge with DOE staff.

We should note at the outset that the NRC’s position on long-term care fees is well established
and goes back over 13 years'. In that regard, the underlying principle of the NRC'’s position is
that only those measures relied on for the performance of the tailings impoundment (i.e., those
measures having a nexus with the radiological safety of the facility) would be considered long-
term care activities that would merit an increase in the fee. This principle reflects our
responsibility under the Uranium Mill Tailings Radiation Control Act of 1978, which only extends
to ensuring that public health and safety and the environment are protected. Consequently, any
activity that doesn’t have a nexus to radiological health and safety would be outside of our
responsibility.

We do recognize that experience over the past 13 years has identified certain circumstances
that may require measures beyond just a robust design (e.g., long-term groundwater
monitoring) to ensure a facility meets the long-term care standards. In these circumstances
increased fees may be warranted to ensure that the protection of public health and safety and
the environment is confirmed. Our guidance indicates that if a custodial agency desires to have
commitments in the Long-Term Surveillance Plan that go beyond the requirements set forth in
10 CFR Part 40, Appendix A, the custodial agency will need to identify a funding mechanism to
meet such commitments. For example, if fencing is not required to show compliance with

10 CFR Part 40, Appendix A, the long-term care fee would not be adjusted. However, our
guidance does allow for the escalation of the minimum charge, if, on the basis of a site-specific
evaluation, site surveillance or control requirements are expected to be greater than those
specified in Criterion 12 to Appendix A of 10 CFR 40.

' “Guidance to the NRC Staff on the License Termination Process for Conventional Uranium Mill

Licensees.”
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Therefore, on a site-specific basis, NRC staff will work with DOE and the licensee to address
the long-term surveillance fee, with any final variances in the funding requirements to be
determined solely by the NRC. As noted previously, the basis for those discussions would be
that any variances considered must have a nexus with radiological health and safety.

In accordance with 10 CFR 2.390 of the NRC’s “Rules of Practice for Domestic Licensing
Proceedings and Issuance of Orders,” a copy of this letter will be available for public inspection
in the NRC Public Document Room or from the Publicly Available Records component of NRC’s
Agencywide Documents Access and Management System (ADAMS). ADAMS is accessible
from the NRC Web site at http://www.nrc.gov/reading-rm/adams.html.

If you have any questions regarding this letter, please contact Richard Chang, the point of
contact for this matter, at (301) 415-7188 or by e-mail to Richard.Chang@nrc.gov.

Sincerely,

IRA/

Keith I. McConnell, Deputy Director
Decommissioning and Uranium Recovery
Licensing Directorate
Division of Waste Management
and Environmental Protection
Office of Federal and State Materials
and Environmental Management Programs

cc: Thomas Pauling, DOE
Richard Bush, DOE

Enclosure:
Guidance to the NRC Staff on the
License Termination Process
For Conventional Uranium Mill Licensees
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