
 
 
CONTACT:  Philip Brochman, NSIR/DSP 
                     (301) 415-6557 

 
April 23, 2010 

 
 
 
MEMORANDUM TO:  Chairman Jaczko 
    Commissioner Svinicki 
    Commissioner Apostolakis 
    Commissioner Magwood 
    Commissioner Ostendorff 
 
FROM:    R. W. Borchardt /RA by Bruce S. Mallet for/ 
    Executive Director for Operations 
 
SUBJECT: UPDATE ON RULEMAKING TO IMPLEMENT SECTIONS 654 

AND 655 OF THE ENERGY POLICY ACT OF 2005 
 
 
The purpose of this memorandum is to provide a status update to the Commission on whether 
further rulemaking is appropriate to implement the authority of Sections 654 and 655 of the 
Energy Policy Act of 2005 (EPAct), “Unauthorized Introduction of Dangerous Weapons” and 
“Sabotage of Nuclear Facilities, Fuel or Designated Material,” respectively.   
 
Section 654 of the EPAct amended Section 229 of the Atomic Energy Act of 1954, as amended 
(AEA), “Trespass on Commission Installations,” (42 U.S.C. § 2278a) and Section 655 of the 
EPAct amended Section 236 of the AEA, “Sabotage of Nuclear Facilities or Fuel,” 
(42 U.S.C. § 2284).  Both Sections 229 and 236 of the AEA provide for criminal penalties for 
individuals who engage in certain malevolent acts against certain NRC-regulated facilities and 
radioactive material.   
 
In SECY-09-0087, “Final Rule Establishing Criminal Penalties for the Unauthorized Introduction 
of Weapons Into Facilities Designated by the Nuclear Regulatory Commission” (Agencywide 
Documents Access and Management System (ADAMS) Accession No. ML091630284), the staff 
provided the Commission with a final rule to designate risk-significant facilities and radioactive 
material under Section 229 of the AEA.  Additionally, the staff also proposed an approach for 
conducting a follow-on rulemaking to consider whether any other facilities or radioactive material 
were appropriate for designation under Section 229 or Section 236 of the AEA. 
 
On September 22, 2009, the Commission approved this final rule in its Staff Requirements 
Memorandum (SRM) on SECY-09-0087 (reference M090922A) (ADAMS Accession No. 
ML092650473).  The final rule was published in the Federal Register (74 FR 52667) on 
October 14, 2009, and took effect on April 12, 2010.  However, the SRM also disapproved the 
staff’s proposal to proceed to a follow on rulemaking to address any additional appropriate 
facilities and radioactive materials under Section 229 or Section 236 of the AEA.   Instead, the 
Commission directed the staff to “conduct an assessment to determine whether including any 
such facilities is warranted considering existing federal, state, and local laws regarding the 
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introduction of firearms and other weapons into these types of facilities, as well as other relevant 
facility specific considerations.”  The Commission further directed that “[t]he staff should engage 
with appropriate stakeholders, including the Organization of Agreement States [OAS]”; and “[i]f 
the staff concludes, based on its assessment, that additional rulemaking is warranted, it should 
submit a rulemaking plan for the Commission's approval explaining the need for the rule and 
describing the views of stakeholders.” 
 
To satisfy the Commission’s direction in SRM-SECY-09-0087, the staff has developed the 
conceptual approach that will be necessary to obtain stakeholder input and gather the 
information required for the Commission to consider the need for further rulemaking.  The staff’s 
next step is to establish a working group and to invite OAS to participate therein.  The working 
group’s objectives are to evaluate input from the public, licensees, our Agreement State 
partners, and other stakeholders; to assess whether further rulemaking to implement the 
authority of Section 229, Section 236, or both is appropriate; and to develop recommendations 
for management’s consideration.  The staff intends to issue a Federal Register notice to seek 
input from the public and other stakeholders on whether further rulemaking on Section 229 or 
Section 236 is appropriate or necessary; on the types of additional facilities or classes of 
radioactive material that would be appropriate, if any, for such regulations; and on the policy and 
legal questions posed by the Commission in SRM-SECY-09-0087.  The staff also intends to 
hold a Webinar and/or a public meeting during the comment period to encourage discussion of 
these various issues and questions and to facilitate the submission of informed written 
comments.   
 
Based upon available staff resources, other higher priority security rulemaking work, and the 
time required for OAS participation in the working group, the staff anticipates completing data 
gathering, option analysis, recommendation development, and management consideration by 
June 2011 (i.e., the staff decision point).  If the staff concludes that further rulemaking is not 
appropriate, then within 3 months of the staff’s decision the Office of Nuclear Security and 
Incident Response will submit a paper informing the Commission of the staff’s conclusions and 
providing any recommendations for further action. 
 
However, if the staff concludes that further rulemaking is appropriate, then within 7 months of 
the staff’s decision the Office of Federal and State Materials and Environmental Management 
Programs will submit a rulemaking plan for the Commission’s review and approval.  The 
rulemaking plan will explain the need for further rulemaking, identify the additional facilities and 
radioactive material the staff would propose to cover under these statutes, and describe the 
views of stakeholders on these issues. 
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The Office of the General Counsel has reviewed this memo and has no legal objections to the 
proposed approach.  No additional resources are required for this proposed approach.       
 
cc: SECY 
 OGC 
 OCA 
 OPA 
 CFO 
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