April 23, 2010

MEMORANDUM TO: Chairman Jaczko
Commissioner Svinicki
Commissioner Apostolakis
Commissioner Magwood
Commissioner Ostendorff

FROM: R. W. Borchardt /RA by Bruce S. Mallet for/
Executive Director for Operations

SUBJECT: UPDATE ON RULEMAKING TO IMPLEMENT SECTIONS 654
AND 655 OF THE ENERGY POLICY ACT OF 2005

The purpose of this memorandum is to provide a status update to the Commission on whether
further rulemaking is appropriate to implement the authority of Sections 654 and 655 of the
Energy Policy Act of 2005 (EPAct), “Unauthorized Introduction of Dangerous Weapons” and
“Sabotage of Nuclear Facilities, Fuel or Designated Material,” respectively.

Section 654 of the EPAct amended Section 229 of the Atomic Energy Act of 1954, as amended
(AEA), “Trespass on Commission Installations,” (42 U.S.C. § 2278a) and Section 655 of the
EPAct amended Section 236 of the AEA, “Sabotage of Nuclear Facilities or Fuel,”

(42 U.S.C. § 2284). Both Sections 229 and 236 of the AEA provide for criminal penalties for
individuals who engage in certain malevolent acts against certain NRC-regulated facilities and
radioactive material.

In SECY-09-0087, “Final Rule Establishing Criminal Penalties for the Unauthorized Introduction
of Weapons Into Facilities Designated by the Nuclear Regulatory Commission” (Agencywide
Documents Access and Management System (ADAMS) Accession No. ML091630284), the staff
provided the Commission with a final rule to designate risk-significant facilities and radioactive
material under Section 229 of the AEA. Additionally, the staff also proposed an approach for
conducting a follow-on rulemaking to consider whether any other facilities or radioactive material
were appropriate for designation under Section 229 or Section 236 of the AEA.

On September 22, 2009, the Commission approved this final rule in its Staff Requirements
Memorandum (SRM) on SECY-09-0087 (reference M090922A) (ADAMS Accession No.
ML092650473). The final rule was published in the Federal Register (74 FR 52667) on
October 14, 2009, and took effect on April 12, 2010. However, the SRM also disapproved the
staff’'s proposal to proceed to a follow on rulemaking to address any additional appropriate
facilities and radioactive materials under Section 229 or Section 236 of the AEA. Instead, the
Commission directed the staff to “conduct an assessment to determine whether including any
such facilities is warranted considering existing federal, state, and local laws regarding the
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introduction of firearms and other weapons into these types of facilities, as well as other relevant
facility specific considerations.” The Commission further directed that “[t]he staff should engage
with appropriate stakeholders, including the Organization of Agreement States [OAS]”; and “[i]f
the staff concludes, based on its assessment, that additional rulemaking is warranted, it should
submit a rulemaking plan for the Commission's approval explaining the need for the rule and
describing the views of stakeholders.”

To satisfy the Commission’s direction in SRM-SECY-09-0087, the staff has developed the
conceptual approach that will be necessary to obtain stakeholder input and gather the
information required for the Commission to consider the need for further rulemaking. The staff's
next step is to establish a working group and to invite OAS to participate therein. The working
group’s objectives are to evaluate input from the public, licensees, our Agreement State
partners, and other stakeholders; to assess whether further rulemaking to implement the
authority of Section 229, Section 236, or both is appropriate; and to develop recommendations
for management’s consideration. The staff intends to issue a Federal Register notice to seek
input from the public and other stakeholders on whether further rulemaking on Section 229 or
Section 236 is appropriate or necessary; on the types of additional facilities or classes of
radioactive material that would be appropriate, if any, for such regulations; and on the policy and
legal questions posed by the Commission in SRM-SECY-09-0087. The staff also intends to
hold a Webinar and/or a public meeting during the comment period to encourage discussion of
these various issues and questions and to facilitate the submission of informed written
comments.

Based upon available staff resources, other higher priority security rulemaking work, and the
time required for OAS participation in the working group, the staff anticipates completing data
gathering, option analysis, recommendation development, and management consideration by
June 2011 (i.e., the staff decision point). If the staff concludes that further rulemaking is not
appropriate, then within 3 months of the staff’s decision the Office of Nuclear Security and
Incident Response will submit a paper informing the Commission of the staff’s conclusions and
providing any recommendations for further action.

However, if the staff concludes that further rulemaking is appropriate, then within 7 months of
the staff’s decision the Office of Federal and State Materials and Environmental Management
Programs will submit a rulemaking plan for the Commission’s review and approval. The
rulemaking plan will explain the need for further rulemaking, identify the additional facilities and
radioactive material the staff would propose to cover under these statutes, and describe the
views of stakeholders on these issues.
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The Office of the General Counsel has reviewed this memo and has no legal objections to the
proposed approach. No additional resources are required for this proposed approach.

cC: SECY
OGC
OCA
OPA
CFO



The Commissioners -3-

The Office of the General Counsel has reviewed this memo and has no legal objections to the
proposed approach. No additional resources are required for this proposed approach.

cC: SECY
OGC
OCA
OPA
CFO

DISTRIBUTION: W200900045/EDATS: SECY-2009-0093
(Ref W200800176/EDATS: SECY-2008-0182; W200800177/EDATS: SECY-2008-0183)

RidsNsirDsp RidsNsirMailCenter RidsFsmeDilr TYoung

RidsNsirOd RidsFsmeOd PBrochman MShaffer

SUNSI Review performed by: P. Brochman C:\MyFiles\Checkout\COMSECY-10-uuuu.doc

ADAMS Accession # ML100670247 * See previous concurrence

OFFICE | MWISB MWSIB DDMS DSP DILR

NAME | PBrochman* SWastler* MLayton* RCorreia* MShaffer*
[em]

OFFICE | 03/08/10 03/10/10 03/10/10 03/10/10 03/17/10

OFFICE | ADM OGC FSME NSIR EDO

NAME . . N . « | RBorchardt

MLessar* [em] | BJones CMiller JWiggins[WD] (BMallett for)
OFFICE | 03/18/10 04/07/10 04/07/10 04/15/10 04/23/10

OFFICIAL RECORD COPY





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /PageByPage
  /Binding /Left
  /CalGrayProfile (None)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket true
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /UseDeviceIndependentColor
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 150
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 150
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 15
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages false
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e55464e1a65876863768467e5770b548c62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc666e901a554652d965874ef6768467e5770b548c52175370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF adatti per visualizzare e stampare documenti aziendali in modo affidabile. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 5.0 e versioni successive.)
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020be44c988b2c8c2a40020bb38c11cb97c0020c548c815c801c73cb85c0020bcf4ace00020c778c1c4d558b2940020b3700020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken waarmee zakelijke documenten betrouwbaar kunnen worden weergegeven en afgedrukt. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents suitable for reliable viewing and printing of business documents.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
>> setdistillerparams
<<
  /HWResolution [300 300]
  /PageSize [612.000 792.000]
>> setpagedevice


