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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

 
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD 

 
  
 ) 
In the Matter of  ) 
 ) Docket Nos. 52-034-COL 
LUMINANT GENERATION COMPANY LLC )  52-035-COL 
 ) 
(Comanche Peak Nuclear Power Plant Units 3 and 4) )  March 8, 2010 
 ) 
 
 

LUMINANT’S ANSWER OPPOSING NEW SEVERE ACCIDENT CONTENTIONS 

I. INTRODUCTION 

 In accordance with 10 C.F.R. § 2.309(h), Luminant Generation Company LLC and 

Comanche Peak Nuclear Power Company LLC, Applicants in the above-captioned matter 

(jointly, “Luminant”), submit this Answer opposing the new contentions filed by the Intervenors 

on February 16, 2010.1  The Intervenors seek the admission of five new contentions purporting 

to challenge Luminant’s new Environmental Report (“ER”) Section 7.5, which evaluates the 

impact of a severe accident at one of the Comanche Peak units on the other units at the 

Comanche Peak site.2 

                                                 
 
 
1  Intervenors’ Proposed Contentions Regarding Applicant’s Environmental Report Revisions and Request for 

Hearing (Feb. 16, 2010) (“New Contentions”); Intervenors’ Motion for Leave to File New Contentions 
(Feb. 16, 2010). 

2  See Letter from J. Rund, Counsel for Luminant, to the Board, Notification of Filing Related to Contention 13 
(Jan. 15, 2010).  On January 19, 2010, Luminant submitted a minor revision to the information in the ER Letter 
for ER Section 7.5, but this revision did not change any of the conclusions in this ER section.  See Letter from 
J. Rund, Counsel for Luminant, to the Board, Notification of Filing Related to Contention 13 (Jan. 19, 2010) 
(“Notification Letter”); Notification Letter, Attachment, Letter from Rafael Flores, Luminant, to NRC 
Document Control Desk (Jan. 19, 2010) (“ER Update”). 
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 As demonstrated below, the new contentions do not satisfy the contentions admissibility 

requirements specified in 10 C.F.R. § 2.309, and therefore should be rejected. 

II. PROCEDURAL BACKGROUND 

 On September 19, 2008, Luminant submitted an Application to the NRC for combined 

licenses (“COLs”) for Comanche Peak Units 3 and 4.3  After the Intervenors filed a Petition for 

Intervention and Request for Hearing (“Petition”) on April 6, 2009, the Board restated and 

admitted Contention 13 as follows: 

Impacts from a severe radiological accident at any one unit on 
operation of other units at the Comanche Peak site have not been, 
and should be, considered in the Environmental Report.4 

The Board concluded that Contention 13 met the requirements in 10 C.F.R. § 2.309(f)(1) by 

presenting a “fact-based argument” based on the “co-location and resulting close proximity” of 

the proposed and existing reactors.5  Thus, Contention 13 alleges an omission from the severe 

accident evaluation in the ER of information regarding “whether the ER should contain analysis 

of the impacts of severe accidents at any one unit on co-located units at Comanche Peak.”6 

 On January 15, 2010, Luminant submitted a notification to the Board regarding 

Luminant’s submission of a letter to the NRC identifying revisions to the ER augmenting the 

original ER’s discussion of severe accidents.  Specifically, the amendment created a new ER 

Section 7.5 that evaluates the impacts that a severe accident at one of the new or existing units at 

                                                 
 
 
3  Receipt and Availability of Application for a Combined License, 73 Fed. Reg. 66,276, 66,276-77 (Nov. 7, 

2008). 
4  Luminant Generation Co., LLC (Comanche Peak Nuclear Power Plant, Units 3 & 4), LBP-09-17, 70 NRC __, 

slip op. at 68, 85 (Aug. 6, 2009) (“LBP-09-17”). 
5  Id. at 68. 
6  Id. 
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the Comanche Peak site would have on the other units at the site.7  On January 25, 2010, 

Luminant filed a motion to dismiss Contention 13 as moot based on new ER Section 7.5.8  The 

Intervenors opposed this motion9 and thereafter, on February 16, 2010, the Intervenors filed five 

new contentions related to ER Section 7.5.10 

III. LEGAL STANDARDS 

A. Timeliness Requirements 

 Under 10 C.F.R. § 2.309(f)(2), an intervenor “may amend” environmental contentions or 

file new contentions “if there are data or conclusions in the NRC draft or final environmental 

impact statement, environmental assessment, or any supplements relating thereto, that differ 

significantly from the data or conclusions in the applicant’s documents.”  Otherwise, in the 

absence of such circumstances, an intervenor may file amended or new contentions “only with 

leave of the presiding officer” upon a showing that all three of the criteria in Section 2.309(f)(2) 

are met.11  Thus, new contentions will be admitted only “provided that [the information] is truly 

new and materially different and provided that the petitioner acts promptly.”12  In the 

                                                 
 
 
7  ER Update at 7.5-1 to 7.5-14. 
8  Luminant’s Motion to Dismiss Contention 13 as Moot at 1, 6 (Jan. 25, 2010). 
9  Intervenors’ Response to Applicant’s Motion to Dismiss Contention 13 as Moot (Feb. 4, 2010). 
10  New Contentions at 1-2. 
11  These criteria are: (i) the information upon which the amended or new contention is based was not previously 

available; (ii) the information upon which the amended or new contention is based is materially different than 
information previously available; and (iii) the amended or new contention has been submitted in a timely 
fashion based on the availability of the subsequent information.  10 C.F.R. § 2.309(f)(2)(i)-(iii). 

12  Entergy Nuclear Vt. Yankee, LLC (Vt. Yankee Nuclear Power Station), LBP-06-14, 63 NRC 568, 573, 579-80 
(2006) (rejecting petitioner’s attempt to “stretch the timeliness clock” because its new contentions were based 
on information that was previously available and petitioners failed to identify precisely what information was 
“new” and “different”). 
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Commission’s words, a new or amended contention “is not an occasion to raise additional 

arguments that could have been raised previously.”13    

 If an intervenor cannot satisfy the requirements of Section 2.309(f)(2), then a contention 

is considered “nontimely,” and the intervenor must demonstrate that it satisfies the eight-factor 

balancing test in Section 2.309(c)(1)(i)-(viii).14  The Commission has held that it is appropriate to 

summarily dismiss late-filed contentions that fail to address these factors.15 

B. Substantive Admissibility Requirements 

 In addition to the late-filing criteria identified above, an intervenor must also show that a 

late-filed contention meets the contention admissibility requirements of 10 C.F.R. 

§ 2.309(f)(1)(i)-(vi).16  Failure to comply with any one of the six admissibility criteria is grounds 

for rejecting a proposed contention.17  These requirements are discussed in detail in Luminant’s 

May 1, 2009 Answer opposing the Petition.  In brief, however, the purpose of these six criteria is 

                                                 
 
 
13  Duke Energy Corp. (McGuire Nuclear Station, Units 1 & 2; Catawba Nuclear Station, Units 1 & 2), CLI-02-

28, 56 NRC 373, 385-86).  As the D.C. Circuit put it, it is “unreasonable to suggest that the NRC must 
disregard its procedural timetable every time a party realizes based on NRC environmental studies that maybe 
there was something after all to a challenge it either originally opted not to make or which simply did not occur 
to it at the outset.”  Union of Concerned Scientists v. NRC, 920 F.2d 50, 55 (D.C. Cir. 1990). 

14  See 10 C.F.R. § 2.309(c)(2) (“The requestor/petitioner shall address the factors in paragraphs (c)(1)(i) through 
(c)(1)(viii) of this section in its nontimely filing.”) (emphasis added). 

15  Dominion Nuclear Conn., Inc. (Millstone Power Station, Unit 3), CLI-09-5, 69 NRC 115, 126 (2009); Balt. 
Gas & Elec. Co. (Calvert Cliffs Nuclear Power Plant, Units 1 & 2), CLI-98-25, 48 NRC 325, 347 (1998). 

16  See Crow Butte Res., Inc. (In Situ Leach Facility, Crawford, Neb.), CLI-09-9, 69 NRC 331, 364 (2009) (stating 
that the timeliness of the late-filed contention need not be evaluated because the contention did not satisfy the 
contention admissibility requirements of Section 2.309(f)(1)).  In accordance with Section 2.309(f)(1), each 
contention must:  (1) provide a specific statement of the legal or factual issue sought to be raised; (2) provide a 
brief explanation of the basis for the contention; (3) demonstrate that the issue raised is within the scope of the 
proceeding; (4) demonstrate that the issue raised is material to the findings the NRC must make to support the 
action that is involved in the proceeding; (5) provide a concise statement of the alleged facts or expert 
opinions, including references to specific sources and documents that support the petitioner’s position and 
upon which the petitioner intends to rely; and (6) provide sufficient information to show that a genuine dispute 
exists with regard to a material issue of law or fact. 

17  See Final Rule, Changes to Adjudicatory Process, 69 Fed. Reg. 2182, 2221 (Jan. 14, 2004).  See also Private 
Fuel Storage, L.L.C. (Indep. Spent Fuel Storage Installation), CLI-99-10, 49 NRC 318, 325 (1999). 
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to “focus litigation on concrete issues and result in a clearer and more focused record for 

decision.”18  The Commission has stated that it “should not have to expend resources to support 

the hearing process unless there is an issue that is appropriate for, and susceptible to, resolution 

in an NRC hearing.”19  Thus, the Commission’s rules on contention admissibility are “strict by 

design.”20  These rules were “toughened . . . in 1989 because in prior years ‘licensing boards had 

admitted and litigated numerous contentions that appeared to be based on little more than 

speculation.’”21  As the Commission has stated: 

Nor does our practice permit “notice pleading,” with details to be 
filled in later.  Instead, we require parties to come forward at the 
outset with sufficiently detailed grievances to allow the adjudicator 
to conclude that genuine disputes exist justifying a commitment of 
adjudicatory resources to resolve them.22 

 Furthermore, an intervenor must present the factual information or expert opinions 

necessary to support its contention adequately, and failure to do so requires the Board to reject 

the contention.23  Where an intervenor neglects to provide the requisite support for its 

contentions, the Board may not make assumptions of fact that favor the intervenor or supply 

information that is lacking.24  In short, a contention “will be ruled inadmissible if the petitioner 

                                                 
 
 
18  Changes to Adjudicatory Process, 69 Fed. Reg. at 2202. 
19  Id. 
20  Dominion Nuclear Conn., Inc. (Millstone Nuclear Power Station, Units 2 & 3), CLI-01-24, 54 NRC 349, 358 

(2001) (citing Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, & 3), CLI-99-11, 49 NRC 328, 334 
(1999)). 

21  Millstone, CLI-01-24, 54 NRC at 358 (citing Oconee, CLI-99-11, 49 NRC at 334). 
22  N. Atl. Energy Serv. Corp. (Seabrook Station, Unit 1), CLI-99-6, 49 NRC 201, 219 (1999). 
23  See Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), CLI-96-7, 43 NRC 235, 262 (1996). 
24  See Ariz. Pub. Serv. Co. (Palo Verde Nuclear Station, Units 1, 2, & 3), CLI-91-12, 34 NRC 149, 155 (1991). 
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‘has offered no tangible information, no experts, no substantive affidavits,’ but instead only ‘bare 

assertions and speculation.’”25 

C. Summary of Controlling NEPA Principles 

 Luminant’s ER provides an assessment of severe accidents to assist the NRC in meeting 

its obligations under the National Environmental Policy Act of 1969 (“NEPA”).26  NEPA 

requires that federal agencies, such as the NRC, prepare an Environmental Impact Statement 

(“EIS”) in conjunction with every “major Federal actions significantly affecting the quality of 

the human environment.”27  An EIS must discuss “the environmental impact of the proposed 

action.”28 

 As a general matter, NEPA imposes procedural restraints on agencies, requiring them to 

take a “hard look” at the environmental impacts of a proposed action.29  This “hard look,” 

however, is subject to a “rule of reason.”30  Under NEPA’s rule of reason, the NRC need not 

look at every conceivable impact that could possibly result, but only reasonably foreseeable 

impacts—namely those that have some reasonable likelihood of occurring.31  Thus, consideration 

of “remote and speculative” or “inconsequentially small” impacts is not required.32  As the 

                                                 
 
 
25  Fansteel, Inc. (Muskogee, Okla. Site), CLI-03-13, 58 NRC 195, 203 (2003) (quoting GPU Nuclear Inc. 

(Oyster Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193, 208 (2000)). 
26  See generally 42 U.S.C. §§ 4321-4347. 
27  42 U.S.C. § 4332(2)(C). 
28  Id. § 4332(2)(C)(i). 
29  See La. Energy Servs., L.P. (Claiborne Enrichment Ctr.), CLI-98-3, 47 NRC 77, 87-88 (1998); see also La. 

Energy Servs., L.P. (Nat’l Enrichment Facility), CLI-05-28, 62 NRC 721, 726 (2005) (citation omitted). 
30  La. Energy Servs., L.P. (Nat’l Enrichment Facility), LBP-06-8, 63 NRC 241, 258 (2006) (citing Long Island 

Lighting Co. (Shoreham Nuclear Power Station), ALAB-156, 6 AEC 831, 836 (1973)). 
31  LES, LBP-06-8, 63 NRC at 258-59 (citing Shoreham, ALAB-156, 6 AEC at 836). 
32  See Vt. Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-919, 30 NRC 29, 44 

(1989) (citing Limerick Ecology Action, Inc. v. NRC, 869 F.2d 719, 739 (3d Cir. 1989)). 
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Commission has explained, “NEPA also does not call for certainty or precision, but an estimate 

of anticipated (not unduly speculative) impacts.”33 

 Severe accident evaluations—like all evaluations performed pursuant to NEPA—are 

subject to this “rule of reason.”34  In accordance with this rule of reason, for the first ten years 

after the passage of NEPA, the Commission held that consideration of severe accidents (which 

were then referred to as “Class 9 accidents”) was unnecessary on the grounds that such accidents 

in traditional light water reactors were “remote and speculative.”35   

 Following the accident at Three Mile Island Unit 2, the Commission issued a Statement 

of Interim Policy on Class 9 accidents, which directed the NRC to evaluate the environmental 

impacts of Class 9 accidents in future EISs for nuclear power reactors.36  The Statement of 

Interim Policy indicated that although severe accidents are “sufficiently remote in probability 

that the environmental risk is extremely low,” the NRC would nonetheless consider such 

accidents in its NEPA reviews.37   

 Even after the Commission issued the Statement of Interim Policy, the courts continued 

to take the position that NEPA did not require consideration of Class Nine accidents, because 

such accidents are remote and speculative.  In particular, in San Luis Obispo Mothers for Peace 

v. NRC, the Court stated: 

[T]he Commission did not conclude in its Statement of Interim 
Policy that its original assumption regarding Class Nine accidents 

                                                 
 
 
33  La. Energy Servs. L.P. (Nat’l Enrichment Facility), CLI-05-20, 62 NRC 523, 536 (2005). 
34  See Natural Res. Def. Council v. Morton, 458 F.2d 827, 834 (D.C. Cir. 1972). 
35  See, e.g., Carolina Envtl. Study Group v. United States, 510 F.2d 796, 799-800 (D.C. Cir. 1975). 
36  Statement of Interim Policy, Nuclear Power Plant Accident Considerations Under the National Environmental 

Policy Act of 1969, 45 Fed. Reg. 40,101 (June 13, 1980). 
37  Id. at 40,102. 
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was scientifically incorrect.  Rather, it recognized the need for 
renewed study of the issue.  The clear import of the Commission’s 
statement is that, until such time as its research yields a contrary 
result, the Commission continues to regard Class Nine accidents as 
highly improbable events. . . .  
 
NEPA, therefore, does not require the consideration of Class Nine 
accidents in future EISs. . . . The approach adopted in the 
Statement of Interim Policy—to include discussion of such 
accidents in future EISs—was a discretionary policy choice . . . .38 

 
 Thus, the Commission as a matter of discretion has directed that EISs evaluate the 

environmental impacts of severe accidents at the reactor being licensed, even though such 

evaluations are not required by NEPA.  In doing so, the Commission made clear in the Vermont 

Yankee spent fuel license amendment proceeding that “low probability is the key to applying 

NEPA’s rule of reason test to contentions that allege that a specified accident scenario presents a 

significant environmental impact that must be evaluated.”39  Accordingly, the Commission stated 

that “[i]f the accident sought to be considered is sufficiently unlikely that it can be characterized 

fairly as remote and speculative, then consideration under NEPA is not required as a matter of 

law.”40  In this respect, in the Calvert Cliffs COL proceeding, the Licensing Board held that only 

events with frequencies of greater than one in a million (10-6) per-year need to be considered 

under NEPA.41 

                                                 
 
 
38  San Luis Obispo Mothers for Peace v. NRC, 751 F.2d 1287, 1301 (D.C. Cir. 1984), aff’d on rehearing en banc, 

789 F.2d 26 (D.C. Cir. 1986), cert. denied 479 U.S. 923 (1986) (citation omitted).  Cf. Limerick Ecology 
Action, 869 F.2d at 739-41, where the NRC took the position before the court that it was not required to 
consider severe accident mitigation alternatives because severe accidents are remote and speculative.  The 
court rejected that argument, because the NRC had not based its decision in the proceeding on that position. 

39  Vt. Yankee Nuclear Power Corp. (Vt. Yankee Nuclear Power Station), CLI-90-7, 32 NRC 129, 131 (1990). 
40  Vt. Yankee Nuclear Power Corp. (Vt. Yankee Nuclear Power Station), CLI-90-4, 31 NRC 333, 335 (1990). 
41  Calvert Cliffs 3 Nuclear Project, LLC (Calvert Cliffs Nuclear Power Plant, Unit 3), LBP-09-4, 69 NRC 170, 

209 (2009). 
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 As discussed below, the five new contentions should be rejected for requesting 

consideration of “remote and speculative” severe accidents, ignoring pertinent information in the 

ER Update, and failing to provide adequate factual support. 

IV. THE INTERVENORS’ PROPOSED NEW CONTENTIONS DO NOT MEET 
NRC’S CONTENTION ADMISSIBILITY CRITERIA 

A. Contention CL-1 – Externally Initiated Accident Scenarios (Aircraft 
Impacts) 

 Contention CL-1 asserts:  “The Applicant’s failure to address externally initiated accident 

scenarios is a material omission from the Environmental Report.”42  The Intervenors claim that 

externally initiated accident scenarios were improperly excluded from the evaluation in ER 

Section 7.5 because Luminant simply “assumed that release frequencies for external events are 

‘negligible’ compared to internal events.”43  According to the Intervenors, Luminant “arbitrarily” 

excluded “the co-location accident implications that would result from aircraft impacts.”44  The 

Intervenors argue that the improbability of “unintentional aircraft accidents” does not exclude the 

need to consider aircraft impacts because NRC regulations—namely 10 C.F.R. §§ 50.150 and 

50.54(hh)—impose “the requirement that nuclear plants be designed to anticipate intentional 

aircraft attacks and adopt mitigative strategies in anticipation of such attacks.”45 

 To the extent that Contention CL-1 alleges that the ER has not considered external 

events, that contention mischaracterizes the ER.  As discussed below with respect to Contention 

CL-3, the ER explicitly addresses external events.  Therefore, this contention should be rejected 

                                                 
 
 
42  New Contentions at 2. 
43  Id. at 3 (citing ER Update at 7.5-2). 
44  Id. at 4 (emphasis added). 
45  Id.at 3-4 (emphasis added). 
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for failure to satisfy 10 C.F.R. § 2.309(f)(1)(vi).  However, the real import of Contention CL-1 is 

the allegation that the ER does not address external events involving aircraft impacts. 

 Essentially, Contention CL-1 seeks to re-litigate previously-rejected arguments made in 

Contention 19.  That proposed contention—like Contention CL-1—alleged that the ER failed to 

consider the environmental impacts from an aircraft attack.46  The Board properly rejected 

Contention 19 based on the Commission’s Oyster Creek decision, which clearly affirmed the 

NRC’s “longstanding view that NEPA demands no terrorism inquiry.”47  In upholding the 

Commission’s Oyster Creek ruling, the U.S. Court of Appeals for the Third Circuit held that “the 

NRC correctly concluded that the relicensing of Oyster Creek does not have a ‘reasonably close 

causal relationship’ with the environmental effects that would be caused in the event of a 

terrorist attack.”48  As the Commission recently stated in the Summer COL proceeding, “[t]his is 

[also] true of an aircraft attack, which—as the Third Circuit recently held in New Jersey 

Department of Environmental Protection v. NRC—‘lengthens the causal chain beyond the 

‘reasonably close causal relationship’ required to be considered under NEPA.”49  In accordance 

with these decisions and the Board’s prior decision rejecting Contention 19, Contention CL-1 

                                                 
 
 
46  Petition at 44. 
47  LBP-09-17, slip op. at 84 (quoting Amergen Energy Co., LLC (Oyster Creek Nuclear Generating Station), CLI-

07-8, 65 NRC 124, 126 (2007)). 
48  N.J. Dep’t of Envtl. Protection v. NRC, 561 F.3d 132, 143 (3d Cir. 2009).  The Intervenors clearly are mistaken 

to the extent they suggest that the Third Circuit’s decision in Limerick, 869 F.2d at 719, is somehow 
inconsistent with the NRC’s decision not to evaluate aircraft attacks as part of its NEPA reviews.  In fact, that 
decision upheld NRC’s decision not to analyze risks of sabotage under NEPA where a petitioner did not 
propose a meaningful way to analyze that risk.  Limerick, 869 F.2d at 743-44.  Moreover, in NJDEP, the Third 
Circuit made clear that an aircraft attack on a nuclear attack is too far removed from the natural consequences 
of an NRC licensing decision because such an attack requires at least two intervening events:  (1) the act of a 
third-party criminal; and (2) the failure of all government agencies specifically charged with preventing 
terrorist attacks.  NJDEP, 561 F.3d at 140. 

49  S.C. Elec. & Gas Co. (Virgil C. Summer Nuclear Station, Units 2 & 3), CLI-10-1, 71 NRC __, slip op. at 16 
(Jan. 7, 2010) (quoting NJDEP, 561 F.3d at 132). 
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should be rejected for raising issues that are beyond the scope of this proceeding and for failing 

to raise a genuine dispute with Luminant on a material issue of fact or law, contrary to 10 C.F.R. 

§ 2.309(f)(1)(iii) and (vi). 

 Moreover, to the extent the Intervenors’ citation to 10 C.F.R. § 52.79(a)(29)(ii) and the 

Atomic Energy Act (“AEA”) suggests they now wish to raise a safety or emergency planning 

issue as opposed to a NEPA issue, Contention CL-1 is likewise inadmissible.50  As initial matter, 

Contention 13 was admitted as a NEPA contention, alleging an omission from the ER.  Any 

attempts to broaden this contention to include safety or emergency planning should be rejected as 

untimely.  The Intervenors fail to explain why they could not have filed a contention challenging 

Luminant’s compliance with Section 52.79(a)(29)(ii) in their original Petition.  Thus, the 

Intervenors fail to satisfy the requirements for nontimely contentions under 10 C.F.R. § 2.309(c) 

and (f)(2), and therefore this aspect of their contention should be summarily rejected. 

 Furthermore, the Commission addressed the requirements to raise an aircraft impact 

contention as a safety contention in the Summer COL proceeding, where it explained that “the 

inquiry underlying this issue is whether the probability of aircraft impacts is greater than the 

threshold probability that calls for analysis—generally, for reactors, a probability greater than 

one in ten million per year.”51  Just like the applicant in that proceeding, Luminant’s FSAR 

specifically “assessed the risk due to aircraft hazards, concluding that the probable accidental 

rate of an aircraft affecting the site was less than the threshold ‘one-in-ten-million’ probability 

stated in our guidance.”52  Given that the Intervenors offer no support indicating this analysis is 

                                                 
 
 
50  New Contentions at 3.   
51  Summer, CLI-10-1, 71 NRC __, slip op. at 14. 
52  Id.  See also Final Safety Analysis Report at 3.5-2 (“FSAR”). 
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incorrect and fail to dispute any aspect of this analysis, this contention does not satisfy the 

requirements of 10 C.F.R. § 2.309(f)(1)(v) and (vi). 

 The Intervenors have also incorrectly alleged that Luminant has not addressed the 

requirements of Section 52.79(a)(29)(ii), which pertains to plans for coping with emergencies.  

Consistent with applicable NRC guidance, FSAR Section 13.5.2.1 addressees this regulation by 

discussing Luminant’s plans for developing Emergency Operating Procedures.53  Thus, as 

required by Section 52.79(a)(29)(ii), the FSAR includes “[p]lans for coping with emergencies, 

other than the plans required by § 52.79(a)(21).”54  Given that the FSAR actually contains the 

information that the Intervenors claim to be omitted for the application, Contention CL-1 does 

not raise a genuine dispute, as required by 10 C.F.R. § 2.309(f)(1)(vi). 

 Finally, the Intervenors offer no factual support for this contention.  For example, the 

Intervenors contend that “Applicant’s ER revisions do not evaluate externally initiated, rapid 

onset, catastrophic events that would cause large releases of radiation before the 10/12 hours 

required to bring co-located units into cold shutdown status.”55  However, because the contention 

is not supported by an expert opinion or any reference to a factual document, the Intervenors 

provide no basis for believing that an external event could cause a large release before 10 to 12 

hours.  It is not sufficient for the Intervenors simply to state that the COL application omits an 

                                                 
 
 
53  See Regulatory Guide 1.206, Combined License Applications for Nuclear Power Plants (LWR Edition) at 

C.IV.1-7 (June 2007); NUREG-0800, Standard Review Plan for the Review of Safety Analysis Reports for 
Nuclear Power Plants: LWR Edition, § 13.5.2.1 (Mar. 2007) (Operating and Emergency Operating 
Procedures). 

54  10 C.F.R. § 52.79(a)(29)(ii); see also Final Rule, Licenses, Certifications, and Approvals for Nuclear Power 
Plants, 72 Fed. Reg, 49,352, 49,386 (Aug. 28, 2007) (explaining that Section 52.79(a)(29)(ii) was added to 
ensure that all of the requirements in 10 C.F.R. § 50.34(b)(6)(v) were applicable to COLs and thus, “to capture, 
for example, emergency operating procedures as discussed in SRP Section 13.5.2.1, ‘Operating and 
Emergency Operating Procedures’”). 

55  New Contentions at 3. 
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evaluation of an issue.  The Intervenors must also demonstrate that there is a basis for 

consideration of such issue under NEPA or the AEA.56  The Intervenors have not provided such 

a basis.  In short, the contention does not provide any reason to believe that an external event, 

such as aircraft strike at Comanche Peak (whether intentional or accidental), is within the realm 

of possibility that should be considered under NEPA or the AEA.  Accordingly, the contention 

should be rejected for failure to satisfy 10 C.F.R. § 2.309(f)(1)(v). 

 In summary, Contention CL-1 should be rejected because it:  (1) raises issues that are 

remote and speculative under NEPA; (2) pertains to the environmental impacts of aircraft 

impacts that the Commission has ruled do not need to be considered under NEPA; (3) is 

untimely and incorrectly characterizes the application for Comanche Peak Units 3 and 4 to the 

extent that it pertains to safety issues; and (4) is entirely unsupported by any factual information. 

B. Contention CL-2 – Accident Scenarios with Short Release Times 

 Contention CL-2 states:  “The Applicant fails to consider and evaluate the impacts of 

severe accident scenarios, regardless of probability, with release times shorter than the duration 

needed to achieve cold shutdown.”57 The Intervenors claim that the evaluation in ER Section 7.5 

improperly eliminates events with a probably less than one in a million (10-6) as “remote and 

speculative” because such events “are of particular concern and the failure to consider the 

impacts from such events is contrary to the Board’s Order admitting Contention 13 and 

                                                 
 
 
56  See Calvert Cliffs, LBP-09-4, 69 NRC at 209.  The Intervenors suggest that, by characterizing their New 

Contentions as a “contentions of omission,” they are not required to comply with 10 C.F.R. § 2.309(f)(1)(v).  
See New Contentions at 3 n.8.  However, they do recognize that even for a contention omission, their “burden 
is . . . to show the facts necessary to establish that the application omits information that should have been 
included.”  Id.  In the case where an ER establishes that certain events are remote and speculative based on low 
probability, an Intervenor must show “that correction of these omissions would significantly increase the 
calculated risk” and “that this increase could potentially exceed” the minimum NEPA threshold.  Calvert 
Cliffs, LBP-09-4, 69 NRC at 209.  

57  New Contentions at 2 & 6. 
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10 C.F.R. § 52.79(a)(29)(ii).”58  According to the Intervenors, “statistical probability” should not 

be the only consideration for determining whether an accident scenario is “remote and 

speculative.”59  Instead, the Intervenors claim that the severe accident evaluation should be 

analogous to emergency planning evaluations, which assumes that a serious accident has 

occurred.60 

 ER Section 7.5 includes two evaluations related to the impacts of severe accidents at one 

unit on co-located units at the Comanche Peak site.  In that first evaluation, ER Section 7.5.2 

discusses the probabilities of various accident sequences at one of the Comanche Peak units.  

That section excludes certain events with probability less than one in a million (10-6) as remote 

and speculative.  Events with greater probabilities were evaluated to determine whether there 

was a potential for impacts on co-located units.61  Thus, based on this criterion, Luminant 

eliminated from further evaluation accident scenarios that were in the range of about eight in ten 

million (7.8 x 10-7) to one in a billion (1.03 x 10-9) per reactor-year.62  The Intervenors do not 

contest any of the frequencies discussed in the ER Update and therefore do not raise a genuine 

dispute of material fact per 10 C.F.R. § 2.309(f)(1)(vi). 

 Moreover, the central premise of Contention CL-2—that all of these extremely low 

probability scenarios also should have been evaluated—is directly contrary to binding 

Commission case law.  In the Vermont Yankee proceeding, the Commission made clear that “low 

probability is the key to applying NEPA’s rule of reason test to contentions that allege that a 

                                                 
 
 
58  Id. at 7. 
59  Id. 
60  Id. at 7-8. 
61  ER Update at 7.5-3 to 7.5-6. 
62  Id. 
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specified accident scenario presents a significant environmental impact that must be 

evaluated.”63  The Commission further explained that “[i]f the accident sought to be considered 

is sufficiently unlikely that it can be characterized fairly as remote and speculative, then 

consideration under NEPA is not required as a matter of law.”64  As the Calvert Cliffs COL 

Board held, one in a million (10-6) per-year is the “threshold above which accident scenarios 

must be evaluated for NEPA consideration”65  Therefore, Contention CL-2 should be rejected as 

a matter of law, because there is no legal basis under NEPA for requiring an evaluation of events 

with frequencies of less than 10-6 per-year. 

 Despite the Intervenors’ suggestion to the contrary, the Board’s decision admitting 

Contention 13 does not cast doubt on these principles.  In fact, the Board stated that while “the 

probability threshold for considering the impacts of an event in the ER is not fixed by rule,” the 

Board would “look to NRC case law for comparison purposes.”66  Thus, in accordance with this 

case law, there is nothing improper with Luminant’s use of probabilities to determine which 

accident scenarios should be evaluated.  In other words, Contention CL-2 is predicated on the 

mistaken belief that remote and speculative accident scenarios should have been addressed in the 

ER Update.67  Therefore, this contention raises issues that are beyond the scope of this 

                                                 
 
 
63  Vermont Yankee, CLI-90-7, 32 NRC at 131. 
64  Vermont Yankee, CLI-90-4, 31 NRC at 335. 
65  Calvert Cliffs, LBP-09-4, 69 NRC at 209.   
66  LBP-09-17, slip op. at 67-68 & n.349.  The Board went on to reference a Commission independent spent fuel 

storage installation (“ISFSI”) decision finding that “events having less than one in a million probability of 
occurring are not ‘credible’ enough to warrant consideration in designing an ISFSI.”  Id. (citing Private Fuel 
Storage LLC (Independent Spent Fuel Storage Installation), CLI-01-22, 54 NRC 255, 257 (2001)). 

67  In fact, the only specific scenario the Intervenors reference is RC2 (containment isolation failure) for the US-
APWR units, which has a release frequency of about two in one billion (2.1 x 10-9) per reactor-year.  See New 
Contentions at 7 n.23; ER Update at 7.5-3. 
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proceeding and that are not material to NRC’s NEPA review, contrary to 10 C.F.R. 

§ 2.309(f)(1)(iii) and (iv). 

 The Intervenors’ reference to the Limerick decision is not relevant to Contention CL-2.68  

That decision pertains to the NRC’s emergency planning requirements under the AEA.  It does 

not address the NRC’s obligations under NEPA.  Thus, that citation does not provide any legal 

basis for admission of this contention under NEPA.69 

 Furthermore, Contention CL-2 ignores the second portion of new ER Section 7.5, which 

evaluates the environmental impacts of a hypothetical event involving an accident at one 

Comanche Peak unit that causes simultaneous severe accidents in the other three Comanche Peak 

units.70  Notably, this evaluation does not exclude low probability accident scenarios that have 

shorter release times.  This evaluation demonstrates that the risk-based environmental impacts 

from simultaneous severe accidents at all four Comanche Peak units would be SMALL, given 

the low probability of such an event.  In particular, ER Section 7.5.5 states: 

Furthermore, even if it is arbitrarily postulated that severe 
accidents were to occur in all four units simultaneously, the 
cumulative environmental impacts would still be SMALL.  In such 
a scenario, the releases of radioactivity from all four units would 
be approximately four times the release from an individual unit.  
However, even if the risk-based environmental impacts discussed 
in Section 7.2 for an accident originating in one of the US-APWR 
units were to be multiplied by a factor of four, the environmental 
risks would still be SMALL.  For example, the cumulative dose 
risk from all four units would be about 1.2 person-rem/year (i.e., 
4 x 0.3 person-rem per reactor-year), which is less than the 

                                                 
 
 
68  See New Contentions at 7 (citing Phila. Elec. Co. (Limerick Generating Station, Units 1 & 2), ALAB-819, 

22 NRC 681 (1985)). 
69  In fact, that decision emphasized that NEPA does not require consideration of low probability severe accidents.  

See Limerick, ALAB-819, 22 NRC at 697, 703 & 707 (citing San Luis Obispo Mothers for Peace, 751 F.2d at 
1300 & 1301). 

70  ER Update at 7.5-12. 
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cumulative population dose risk from normal operation 
(1.64 person-rem TEDE per reactor-year).  Furthermore, the cancer 
fatality risk would be 1.2E-09 per reactor-year (i.e., four times 
3.22E-10 per reactor-year from Subsection 7.2.4), which is well 
below the NRC’s safety goal of 1.89E-06 per reactor-year.  This 
value is well below the 0.1 percent value specified in the NRC’s 
Safety Goal Policy Statement.  As discussed in Section 7.5.4, the 
CDF [core damage frequency] for Units 1 and 2 is approximately 
18 times the CDF for Units 3 and 4.  However, even if these risk-
based values were to be multiplied by a factor of 18, the resulting 
cancer fatality risk would remain well below the NRC’s Safety 
Goal.  Therefore, the environmental impact from such an arbitrary 
scenario would remain SMALL.71 

The Intervenors furnish no factual information or expert opinion suggesting this conclusion is 

somehow incorrect and otherwise fail to controvert this portion of the evaluation in the ER.  

Therefore, in light of this undisputed evaluation in ER Section 7.5.5 that provides the very 

evaluation requested by the Intervenors, Contention CL-2 lacks adequate supporting facts or 

expert opinion and does not raise a genuine dispute of fact, contrary to 10 C.F.R. § 2.309(f)(1)(v) 

and (vi).72 

C. Contention CL-3 – Externally Initiated Accident Scenarios (Common-Cause 
Failures) 

 Contention CL-3 states: 

The Applicant fails to evaluate the impact of a severe accident at 
one CP unit on the other units when the initiating event of the 
accident is an external event, such as an earthquake, that could 
result in common-cause failures of systems at one or more of the 
other units, potentially extending the time necessary for operators 

                                                 
 
 
71  Id. 
72  To the extent that Contention CL-2 cites to 10 C.F.R. § 52.79(a)(29)(ii), as noted above in Section IV.A, FSAR 

Section 13.5.2.1 addressees this regulation.  Given the Intervenors’ failure to cite—much less dispute—any 
information in this portion of the FSAR, this argument fails to raise a genuine dispute, contrary to 10 C.F.R. 
§ 2.309(f)(1)(vi). 
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to put the units into stable long-term decay heat removal 
configurations.73 

The Intervenors claim that Contention CL-3 is an “omission contention” because the ER Update 

“consider[s] only internally initiated event accident scenarios.”74 

 This allegation mischaracterizes the ER Update.  ER Section 7.5 addresses external 

events, including seismic events.  Specifically, with respect to Comanche Peak Units 3 and 4, the 

ER Update states:  “The release frequency for external events, including seismic, are negligible 

compared to internal events (Section 7.2).  These frequencies are too low to warrant further 

consideration (these events are remote and speculative).”75  The ER Update further explains: 

The CDF contribution due to external events such as seismic, 
tornados, external flooding, transportation accidents, and nearby 
facility accidents is considered in FSAR Subsection 19.1.5.  The 
CDF resulting from a tornado strike is 7.0E-08 events per reactor-
year, which is almost two orders of magnitude lower than the total 
CDF for internal events, internal flood, internal fire, and LPSD 
[low power and shutdown] events.  As discussed in FSAR 
Subsection 19.1.5, the contribution of external flooding, 
transportation accidents, and nearby facility accidents to the total 
CDF is considered insignificant.  Seismic events are also discussed 
in Subsection 19.1.5 of the US-APWR DCD [design control 
document] and are not significant contributors to the total CDF. 
Therefore, external events were determined to be negligible 
compared to internal events and were not incorporated into the 
release frequencies.76 

Furthermore, with respect to Comanche Peak Units 1 and 2, the ER Update explains that, 

“[b]ecause Comanche Peak is in a low seismicity region, the seismic CDF contribution is 5.0E-

                                                 
 
 
73  New Contentions at 8. 
74  Id. at 9. 
75  ER Update at 7.5-4. 
76  Id. at 7.5-9. 
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07 per reactor-year”77 and therefore, “the release frequency resulting from seismic events is 

negligible”78  Thus, the Intervenors’ argument that Section 7.5 of the ER “consider[s] only 

internally initiated event accident scenarios and exclude[s] externally initiated events” is 

incorrect and mischaracterizes the ER Update.79  Accordingly, this contention should be 

dismissed in accordance with 10 C.F.R. § 2.309(f)(1)(vi). 

 Furthermore, the Intervenors do not contest the frequencies of external events as provided 

in the ER Update, which are well below 10-6 per-year and therefore are remote and speculative.  

To the extent that the Intervenors demand further consideration of remote and speculative 

external events, Contention CL-3 conflicts with the Commission’s holding in the Vermont 

Yankee proceeding, making clear that “low probability is the key to applying NEPA’s rule of 

reason test to contentions that allege that a specified accident scenario presents a significant 

environmental impact that must be evaluated.”80  As the Calvert Cliffs COL Board held, one in a 

million (10-6) per-year is the “threshold above which accident scenarios must be evaluated for 

NEPA consideration”81  In accordance with this case law, there is nothing improper with 

Luminant’s use of probabilities to exclude external events from further evaluation.  In other 

words, Contention CL-3 is predicated on the mistaken belief that remote and speculative accident 

scenarios also should have been addressed in the ER Update.  Therefore, this contention raises 

issues that are beyond the scope of this proceeding and that are not material to NRC’s NEPA 

review, contrary to 10 C.F.R. § 2.309(f)(1)(iii) and (iv). 

                                                 
 
 
77  Id. 
78  Id. at 7.5-5. 
79  See New Contentions at 9. 
80  Vermont Yankee, CLI-90-7, 32 NRC at 131. 
81  Calvert Cliffs, LBP-09-4, 69 NRC at 209.   
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 Furthermore, the Intervenors offer no facts, documents, or expert opinion to support their 

claim that external events are likely to cause “common-cause failures” or somehow otherwise 

cause severe accidents at multiple reactors at the same time.82  A contention must be ruled 

inadmissible “if the petitioner ‘has offered no tangible information, no experts, no substantive 

affidavits,’ but instead only ‘bare assertions and speculation.’”83  Here, the Intervenors have 

offered no support for their speculation about external events.  Thus, this contention fails to 

satisfy the requirements of 10 C.F.R. § 2.309(f)(1)(v) and (vi). 

 In any event, as discussed in Section IV.B above, ER Section 7.5.5 provides a 

hypothetical evaluation which assumes that all of the Comanche Peak units experience 

simultaneous severe accidents.  Thus, even if it were assumed that Contention CL-3 is correct 

and that the co-located units could not be safely shutdown in the event of an accident caused by 

“common-cause failures,” it would not make a difference to the conclusions provided in ER 

Section 7.5.5.  In other words, the evaluation in Section 7.5.5 encompasses these arguments 

regarding external events and their impact on a co-located unit, and it provides the very type of 

evaluation requested by the Intervenors.  Accordingly, Contention CL-3 does not raise a genuine 

issue of material fact and should be rejected in accordance with 10 C.F.R. § 2.309(f)(1)(vi). 

 In summary, the Intervenors:  (1) provide no facts or expert opinion suggesting the 

conclusions in the ER Update are incorrect; (2) raise issues that are remote and speculative and 

do not need to be considered under NEPA; and (3) fail to demonstrate a genuine dispute of a 

material fact with the ER Update which evaluates simultaneous accidents at all four units.  

                                                 
 
 
82  New Contentions at 9. 
83  Fansteel, CLI-03-13, 58 NRC at 203 (quoting GPU Nuclear, CLI-00-6, 51 NRC at 208). 
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Therefore, Contention CL-3 should be rejected for failure to satisfy 10 C.F.R. § 2.309(f)(1)(iii), 

(iv), (v) and (vi). 

D. Contention CL-4 – Accident Scenarios Triggered by Shutdown Events 

 Contention CL-4 states:  “The Applicant fails to address the radiological impacts of a 

severe accident at a CP unit during shutdown, when the primary containment head is removed, 

on the other CP units.”84  Without any reference to expert opinion or supporting documents, the 

Intervenors assert that “[f]uel damage events occurring during refueling outages have a much 

higher risk of early large radiological releases to the environment than when the reactor is at 

power” and therefore, “shutdown events” should have been evaluated despite the “statistical 

improbability” of such events.85 

 Again, the Intervenors mischaracterize the ER Update.  ER Section 7.5 in fact addresses 

shutdown events.  Specifically, the ER Update explains that the release frequency for LPSD 

events at Comanche Peak Units 1 and 2 is less than four in one hundred million (3.8 x 10-8) per 

reactor-year.86  The ER Update also indicates that the release frequency for LPSD events at 

Comanche Peak Units 3 and 4 is two in ten million (2 x 10-7) per reactor-year.87  The ER Update 

concludes that these LPSD probabilities are too low to warrant further consideration.88  Thus, the 

Intervenors’ argument that Section 7.5 of the ER does not address accident scenarios that occur 

during shutdown is simply incorrect.  Accordingly, this contention does not demonstrate a 

genuine dispute of a material fact, contrary to 10 C.F.R. § 2.309(f)(1)(vi). 

                                                 
 
 
84  New Contentions at 2 & 10. 
85  Id. at 10-11. 
86  ER Update at 7.5-5. 
87  Id. at 7.5-4. 
88  Id. at 7.5-4 to -5. 
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 Furthermore, to the extent that the Intervenors demand further consideration of remote 

and speculative shutdown events, Contention CL-4 conflicts with the Commission’s holding in 

the Vermont Yankee proceeding, making clear that “low probability is the key to applying 

NEPA’s rule of reason test to contentions that allege that a specified accident scenario presents a 

significant environmental impact that must be evaluated.”89  As the Calvert Cliffs COL Board 

held, one in a million (10-6) per-year is the “threshold above which accident scenarios must be 

evaluated for NEPA consideration”90  In accordance with this case law, there is nothing improper 

with Luminant’s use of probabilities to exclude shutdown events from further evaluation.  In 

other words, Contention CL-4 is predicated on the mistaken belief that remote and speculative 

accident scenarios also should have been addressed in the ER Update.  Therefore, this contention 

raises issues that are beyond the scope of this proceeding and that are not material to NRC’s 

NEPA review, contrary to 10 C.F.R. § 2.309(f)(1)(iii) and (iv). 

 The Intervenors’ reference to the Limerick decision is not relevant to Contention CL-4. 91  

The referenced portion of that decision pertains to the NRC’s emergency planning requirements 

under the AEA and does not address the NRC’s obligations under NEPA.92  Thus, that citation 

does not provide any legal basis for admission of this contention under NEPA. 

 Furthermore, the Intervenors offer no facts, documents, or expert opinion to support their 

claim that LPSD events have a much higher risk of early large radiological releases to the 

environment than when the reactor is at power.  The Intervenors are required to provide some 

                                                 
 
 
89  Vermont Yankee, CLI-90-7, 32 NRC at 131. 
90  Calvert Cliffs, LBP-09-4, 69 NRC at 209.   
91  See New Contentions at 11-12.   
92  See Limerick, ALAB-819, 22 NRC at 708-13.  Importantly, that decision emphasizes that NEPA does not 

require consideration of low probability severe accidents.  See id. at 697, 703, & 707 (citing San Luis Obispo 
Mothers for Peace, 751 F.2d at 1300 & 1301). 
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facts or expert opinion to support their claim, as well as references to specific sources and 

documents.93  A contention will be ruled inadmissible “if the petitioner ‘has offered no tangible 

information, no experts, no substantive affidavits,’ but instead only ‘bare assertions and 

speculation.’”94  Here, the Intervenors have offered no support for their speculation about LPSD 

events.  Therefore, this contention does not satisfy 10 C.F.R. § 2.309(f)(1)(v) and (vi). 

 In any event, as discussed in Section IV.B above, ER Section 7.5.5 provides a 

hypothetical evaluation which assumes that all of the Comanche Peak units experience 

simultaneous severe accidents.  Thus, even if it were assumed that Contention CL-4 is correct 

and that the co-located units could not be safely shutdown in the event of a shutdown event at 

one unit, it would not make a difference to the conclusions provided in ER Section 7.5.5.  In 

other words, the evaluation in Section 7.5.5 encompasses the Intervenors’ arguments regarding 

shutdown events and their impact on a co-located unit, and it provides the very type of 

evaluation requested by the Intervenors.  Accordingly, Contention CL-4 does not raise a genuine 

issue of material fact and should be rejected in accordance with 10 C.F.R. § 2.309(f)(1)(vi). 

 In summary, the Intervenors:  (1) provide no facts or expert opinion suggesting the 

conclusions in the ER Update are incorrect; (2) raise issues that are remote and speculative and 

do not need to be considered under NEPA; and (3) fail to demonstrate a genuine dispute of a 

material fact with the ER Update which evaluates simultaneous accidents at all four units.  

Therefore, Contention CL-4 should be rejected for failure to satisfy contrary to 10 C.F.R. 

§ 2.309(f)(1)(iii), (iv), (v) and (vi). 

                                                 
 
 
93  See 10 C.F.R. § 2.309(f)(1)(v). 
94  Fansteel, CLI-03-13, 58 NRC at 203 (quoting GPU Nuclear, CLI-00-6, 51 NRC at 208). 
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E. Contention CL-5 – Impacts Resulting From Accidents Occurring 
Simultaneously at All Four Units 

 Contention CL-5 states:  “The Applicant fails to fully evaluate the impact of a chain-

reaction that leads to more than one unit experiencing a severe accident.”95  According to the 

Intervenors, “if the units were indeed coupled in that a severe accident affecting one would likely 

lead to comparable accidents in one or more of the co-located units, then the combined 

radiological consequences could have a significant impact on the US-APWR severe accident 

mitigation design alternatives (SAMDA) analysis.”96 

 Once again, the Intervenors base their contention on a mischaracterization of the ER.  As 

explained above, ER Section 7.5.5 does evaluate the potential for an accident with a frequency 

greater than 10-6 per-year to impact co-located units and concludes that a chain reaction among 

the Comanche Peak units would not occur.  ER Section 7.5.5 states: 

As demonstrated above, severe accidents with a probability of 
greater than 1E-6 per reactor-year at the affected unit would not 
prevent the unaffected units from safely shutting down.  All 
equipment necessary to complete a safe shutdown of the 
unaffected units would be able to operate as designed without any 
degradation to its functional capabilities for the exposure levels 
associated with the airborne release from the accidents evaluated.  
The radiation dose to equipment is below the level normally 
considered as a harsh environment which ensures proper 
equipment function.  The control room habitability systems are 
capable of maintaining habitability of the control rooms during 
shutdown of the unaffected units.  Operators at the unaffected units 
would be able to achieve and maintain safe shutdown of the units 
prior to a large release from the affected unit. 

In summary, the consequences of a severe radiological accident at 
any one unit on the operation of the other units at the Comanche 
Peak site are of SMALL significance.  The accident scenarios 

                                                 
 
 
95  New Contentions at 2 & 12. 
96  Id. at 13. 
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would not result in any incremental severe accident environmental 
impacts attributable to the unaffected units beyond those evaluated 
in Section 7.2.  The environmental impact from a severe accident 
would remain SMALL.97 

Thus, ER Section 7.5.5 concludes that, for events with frequencies greater than 10-6 per-year, the 

“chain-reaction” contemplated by the Intervenors would not occur and there would not be any 

incremental impacts.  Based on this conclusion, there is no reason to perform a SAMDA analysis 

assuming simultaneous accidents at all four units.   

 The Intervenors have presented no information or expert opinion explaining why this 

conclusion is incorrect.  Furthermore, the Intervenors have not identified any SAMDAs that 

should be adopted if some unspecified, new analysis were performed.  As the Commission has 

explained, the determination of whether a severe accident mitigation alternative (“SAMA”) “may 

be worthwhile to implement is based upon a cost-benefit analysis—a weighing of the cost to 

implement the SAMA with the reduction in risks to public health, occupational health, offsite 

and onsite property.”98  The Commission has found it “unreasonable to trigger full adjudicatory 

proceedings . . . in which the Petitioners have done nothing to indicate the approximate relative 

cost and benefit of the SAMA.”99  In this case, the Intervenors have not identified any beneficial 

SAMAs, and have provided no reason to believe that the results of the SAMA analysis in ER 

Section 7.5.4 would be affected if the approach suggested by the Intervenors were adopted.  

Therefore, Contention CL-5 should be dismissed because it lacks adequate factual or expert 

                                                 
 
 
97  ER Update at 7.5-11 to -12. 
98  Duke Energy Corp. (McGuire Nuclear Station, Units 1 & 2; Catawba Nuclear Station, Units 1 & 2), CLI-02-

17, 56 NRC 1, 7-8 (2002). 
99  Id. at 12. 
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support and fails to establish a genuine dispute with Luminant’s SAMA analysis on a material 

issue of law or fact, contrary 10 C.F.R. § 2.309(f)(1)(v) and (vi). 

V. CONCLUSION 

 For the foregoing reasons, the new contentions submitted by the Intervenors related to ER 

Section 7.5 should be rejected. 
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