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UNITED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCUIT

In Re: Aiken County, Petitioner
Aiken County,
Petitioner,
VS.

Steven Chu, Secretary of the
Department of Energy, in his
Official Capacity; United States
Department of Energy; Gregory B.
Jaczko, Chairman of the Nuclear
Regulatory Commission, in his
Official Capacity; United States
Nuclear Regulatory Commission;
Thomas Moore, Paul Ryerson and
Richard Wardwell, United States
Nuclear Regulatory Commission
Atomic Safety and Licensing Board
Judges, in their official Capacity;
and the NRC Atomic Safety and
Licensing Board

Respondents.

PETITION FOR DECLARATORY
AND INJUNCTIVE RELIEF AND WRIT
OF
MANDAMUS

BACKGROUND

1. Petitioner, Aiken County, brings this petition seeking declaratory and

injunctive relief and a writ of mandamus. Specifically, Aiken County seeks to

enjoin the final decision of the Respondents, Steven Chu, Secretary of the

Department of Energy, in his Official Capacity (the “Secretary of Energy”) and the



Department of Energy, to file a motion with the judges of the NRC Atomic Safety
and Licensing Board, under the Nuclear Regulatory Commission of which Gregory
B. Jaczko is chairman, to withdraw the previously submitted application for
Construction Authorization to construct a high-level waste geologic repository at
Yucca Mountain in Nevada (the “License Application”). This application is
presently under review by the NRC. Aiken County also brings this petition to
challenge the Board’s decision, made at the request of the United States
Department of Energy (“DOE”), to stay review of the License Application pending
the withdrawal of the License Application.

2. Thé DOE announced its intent to withdraw the License Application
and to permanently terminate the licensing process by filing a motion with the
NRC Atomic Safety and Licensing Board (the “Board”), seeking to stay the
hearing process for the License Application. A copy of DOE’s Motion to Stay
Proceedings (the “Motion”) is attached hereto as Exhibit A. In the Motion, DOE
stated, “DOE intends to withdraw the pending application with prejudice ...” See
Exhibit A.

3. In response to the Motion, on February 16, 2010, the Board issued an
Order staying the review of the licensing process. A copy of the Order granting

the stay of proceedings is attached hereto as Exhibit B.



4. These actions by the Respondents are in direct violation of the
provisions of the Nuclear Waste Policy Act of 1982, as amended, 42 U.S.C.A. §§
10101 et seq. (2005), (“NWPA™), which specifically requires that DOE seek a
license for and develop the geologic repository at Yucca Mountain in Nevada
(*Yucca Mountain Project”), and that the NRC act on the License Application.

5. The Secretary of Energy has breached his obligations under the
NWPA by making the motion to stay pending his withdrawing the License
Application with prejudice. 42 U.S.C.A. § 10134(b) requires that the Secretary
submit such an application, and does not provide that the application can be
withdrawn. Such a construction would eviscerate the intent of the statutory
scheme, that being to develop and implement a long-term radioactive waste storage
facility at Yucca Mountain, which project cannot begin until proper licensing is
obtained.

6. The remaining Respondents have failed to act as required under 42
U.S.C.A. § 10134(d) by acquiescing in and granting the Deit)artment of Energy’s
request that consideration of the already submitted License Application be stayed
pending its withdrawal, rather than considering and issuing a final decision on the
merits of said application. Under 42 U.S.C.A. § 10134(d), these parties have an

obligation to review and rule on the License Application as submitted.



7. DOE’s action also violates the National Environmental Policy Act, 42
U.S.C.A. §§ 4321, et seg. (2003), (“NEPA”), because withdrawing the License
Application “with prejudice” will terminate the Yucca Mountain Project, even
though DOE’s Record of Decision (“ROD”) on the project rejected any “"No
Action Alternative.”

8. Aiken County seeks to set aside the DOE Motion and its decision to
withdraw the License Application as arbitrary and capricious under the
Administrative Procedure Act, 5 U.S.C.A. §706(2)(A) (2007) , (‘APA”), and seeks
to enjoin Respondents from Withdrawing the License Application. Aiken County
further seeks to enjoin the Respondents from taking any action that terminates or
delays the Yucca Mountain Project License Application or the licensing process as
mandated by NWPA. Additionally, Aiken Country requests the Court issue a writ
of mandamus directing the individual Respondents to properly fulfill their duties
under NWPA.

ISSUES PRESENTED
° Did the Secretary of Energy breach his obligations under the NWPA by
malking the motion to stay the licensing procedures pending the withdrawal of the
Licensing Application with prejudice when he was required to make such

application pursuant to 42 U.S.C.A. § 10134(b)?



. Did the remaining Respondents fail to act as required under 42 U.S.C.A. §
10134(d) by acquiescing in and granting the DOE’s Motion to stay review of the
License Application pending the withdrawal of the DOE’s License Application
when they had a statutory mandate to consider and either accept or reject such
application?
¢ Does the decision of the Secretary of Energy to withdraw the Licensing
Application with prejudice violate NEPA?
. Are the actions of the Secretary of Energy arbitrary and capricious as a
matter of law and violative of the APA?
JURISDICTION AND VENUE

9.  This Court has jurisdiction over the subject matter of this action
pursuant to NWPA section 119(a)(2), 42 U.S.C.A. § 10139(a), which provides the
United States courts of appeals shall have original and exclusive jurisdiction over
any civil action: “(A) for review of any final decision or action of the Secretary,
the President, or the Commission under this subtitle [42 U.S.C.A. § 10131 ef seq.];
(B) alleging the failure of the Secretary, the President, or the Commission to make
any decision, or take any action, required under this subtitle [42 U.S.C.A. § 10131
et seq.]; (C) challenging the constitutionality of any decision made, or action taken,

under any provision of this subtitle [42 U.S.C.A. § 10131 et seq.]... .”



10.  Pursuant to 28 US.C.A. § 2201 (2006), this Court is further
authorized to grant declaratory and injunctive relief in cases where a federal
agency, such as the DOE and the NRC, has violated federal law. Furthermore the
APA, 5 US.C.A. § 706(2), requires a reviewing court to set aside final agency
actioﬁ found to be not in accordance with the law, in excess of the agency’s
statutory authority, or not in observance of procedures required by law.

11.  Venue is proper in this Court pursuant to the NWPA section
119(a)(2), 42 U.S.C.A. § 10139(a)(2), which provides: “[tlhe venue of any
proceeding under this section shall be in the judicial circuit in which the petitioner
involved resides or has its principal office, or in the United States Cowrt of Appeals
for the District of Columbia.”

12.  Plaintiff has standing to assert its challenge because Plaintiff has
suffered a concrete and particularized injury-in-fact from the Respondents’
violation of the NWPA and NEPA, and because Plaintiff faces imminent future
harm as the direct result of the Respondents’ refusal to comply with these Acts.
Furthermore, Plaintiff’s injury is redressable by the Court if the Court grants the
relief Plaintiff seeks.

THE PARTIES
13.  Plaintiff, Aiken County, is a County of the State of South Carolina, as

provided for under Article VII of the South Carolina Constitution. Plaintiff is an



independent governmental entity authorized to levy taxes, incur debt, and exercise
eminent domain powers under Title 4 of the South Carolina Code of Laws. Aiken
County has the responsibility to exercise its police powers for the health, safety
and welfare of its citizens, and the procedural right to ensure, with regard to
activities undertaken by the Federal Government within Aiken County, that the
Federal Government observes procedures mandated by the law, the purpose of
which is to protect the health, safety and welfare of the people of Aiken County.
See City of Dania Beach v. FAA, 485 F.3d 1181, 1186-87 (D.C. Cir. 2007). Aiken
County is the location of the Savannah River Site (“SRS”), one of the DOE
locations currently acting as a temporary storage facility for spent nuclear fuel and
high-level radioactive waste. SRS covers over ten percent of the land in Aiken
County. SRS Community Reuse Organization, The Future of SRS: The
Community Perspective at 5, available online at

www,srscro.org/downloads/SRRIDI%20D0OEY201ssues.doc. Further, Aiken

County owns substantial real property in close proximity to SRS. See Affidavit of
Clay Killian, County Administrator for Aiken County, attached hereto as Exhibit
C. Most of SRS is located in Aiken County, South Carclina. Yucca Mountain is
the site selected for the long-term disposal of these radioactive materials.

14.  Defendant Secretary is responsible for administering DOE operations,

specifically, undertaking the site selection and approval process for a repository.



15. Defendants Secretary and DOE are required by Congress to carry out
the statutory mandates of the NWPA related to the site selection, characterization,
design, and filing of an application for a license to construct and operate a
repository for disposal of high-level radioactive waste and spent nuclear fuel at
Yucca Mountain,

16.  Defendant Gregory B. Jaczko, Chairman of the Nuclear Regulatory
Commission, (“NRC™) in his Official Capacity (“Chairman’), is responsible for
administering the operations of the NRC.

17.  Defendant NRC is the federal agency authorized by Congress under
the NWPA to consider the license application for a nuclear repository and issue a
final decision approving or disapproving the issuance of said license.

18. Defendants Thomas Moore, Paul Ryerson and Richard Wardwell,
United States Nuclear Regulatory Commission Atomic Safety and Licensing Board
Judges, in their official Capacity (collectively, “Judges”), have been selected by
NRC to consider the License Application.

19.  Defendant Board, under the NRC, is the tribunal responsible for
considering the License Application.

FACTS AND GOVERNING LAW
20. The NWPA provides the essential environmental safeguards to protect

the United States from the hazards associated with spent nuclear fuel and high-



level radioactive waste. Under the NWPA, the federal government protects the
public from these hazards. See 42 U.S.C.A. § 10131(b) (“The purposes of this
subtitle [42 U.S.C. §§ 10131 et seq.] are-- (1) to establish a schedule for the siting,
construction, and operation of repositories that will provide a reasonable assurance
that the public and the environment will be adequately protected from the hazards
posed by high-level radioactive waste and such spent nuclear fuel as may be
disposed of in a repository; (2) to establish the Federal responsibility, and a
definite Federal policy, for the disposal of such waste and spent fuel”).

21.  The NWPA mandates that the Secretary of Energy and DOE are to
establish a schedule for the siting, construction, and operation of a geologic
repository for used nuclear fuel and other high-level radioactive waste. See 42
U.S.C.A. § 10131.

22.  In 1987, Congress adopted an amendment to the NWPA that directed
DOE to study a site at Yucca Mountain, Nevada, as the site for a potential
repository for geologic disposal of used nuclear fuel. See 42 U.S.C.A. § 10172
The NWPA provides a specific, extensive process that allows other Government
agencies, state governments, and Indian tribes to participate in decision-making,
including design and siting of the repository for the radicactive waste.

23. As this project constitutes major federal action with potentially

significant environmental impacts, DOE is required to prepare an environmental



impact statement under NEPA, 42 U.S.C.A. § 4332 (2003) and 42 US.C. §
10134(a)(1)(D). In accordance with the NEPA and NWPA, DOE has actively
pursued development of the Yucca Mountain Project, including issuance of a Final
Environmental Impact Statement (“FEIS”) after extensive involvement of other
Government agencies, state governments, and Indian tribes. See Department of
Energy, Final Environmental Impact Statement for a Geologic Repository for the
Disposal of Spent Nuclear Fuel and High-Level Radioactive Waste at Yucca
Mountain, Nye County, Nevada, DOE/EIS-0250 Section S-12, pp. S-83-S-88
(2002) (“FEIS -250™), a portion of which is attached hereto as Exhibit D, and the
entire FEIS 250 is located at http://www.gc.energy.gov/NEPA/final EIS-0250.htm.
24.  Under Pub. L. 107-200, passed July 23, 2002, the Yucca Mountain
site received official site designation within the meaning of 42 U.S.C.A. § 10135.
25. The NWPA mandates the following additional actions be taken by
DOE and NRC if and when site designation under 42 U.S.C.A. §10135 becomes
effective, which it did on July 23, 2002:
e DOE must submit an application for Construction Authorization (the
License Application) to construct a high-level waste geologic
repository at Yucca Mountain in Nevada. See NWPA Sec. 114 (b)

[42 US.C.A. § 10134(b)] (“...the Secretary shall submit to the

10



Commission an application for a construction authorization for a
repository at such site ...”) (emphasis added).

o NWPA Sec. 114 (d) [42 US.C.A. § 10134(d)] provides “The
Comumission shall consider an application for a construction
authorization for all or part of a repository in accordance with the laws
applicable to such appﬁcations, except that the Commission shall
issue a final decision approving or disapproving the issuance of a
construction authorization not later than the expiration of 3 years after
the date of the submission of such application.” ...” (emphasis added),

26. In June 2008, DOE submitted the License Application for a repository
at Yucca Mountain to the NRC. DOE’s License Application was being reviewed
by the NRC in accordance with the NWPA. This review process includes conduct
of public hearings before the Board.

27. DOE’s Office of Civilian Radioactive Waste Management
(“OCRWM”) began participating in the licensing proceedings by answering
requests for additional information from the NRC, updating the license application
and related documents, and preparing for the Board hearings.

28. The Board undertook extensive preliminary activities, until February
1,2010. On February 1, 2010, DOE filed its Motion with the Board seeking a stay

in hearings, stating “[t]Jhe President directed that the Department of Energy

11



‘discontinue its application to the U.S. Nuclear Regulatory Commission for a
license to construct a high-level waste geologic repository at Yucca Mountain in
2010...." Moreover, the budget specifies that ‘all funding for development of the
Yucca Mountain facility will be eliminated’ for fiscal year 2011. ... In accord with
these determinations, DOE has advised the undersigned counsel that DOE intends
to withdraw the pending application with prejudice.” See Motion, Exhibit A. |

29. In response to the Motion, on February 16, 2010, the Board granted
the Motien and issued an Order staying the review of the licensing process. See
Order, Exhibit B.

REASONS WHY THE WRIT SHOULD ISSUE
1. Violation of NWPA

30. Respondents have failed to and refuse to fulfill their duties mandated
by the NWPA.

31. The Secretary of Energy has breached his obligations under the
NWPA by filing the Motion to stay pending withdrawal of the License Application
with prejudice. 42 U.S.C.A. § 10134(b) requires that the Secretary submit such an
application, and does not provide that the application can be withdrawn. Such a
construction would eviscerate the intent of the statutory scheme, that being to
develop and implement a long-term radioactive waste storage facility at Yucca

Mountain.

12



32.  The remaining Respondents have failed to act as required under 42
U.S.C.A. § 10134(d) by acquiescing in and granting the DOE’s request that
consideration of the License Application be stayed pending its withdrawal, rather
than considering and issuing a final decision on the merits of said application.
Under 42 U.S.C.A. § 10134(d), these parties have an obligation to review and rule
on the application as submitted.

33. Tt is the NRC’s duty, as well as the Board Judges’ duty, to pursue the
License Application, and in doing so, the Motion should have been rejected
outright as unlawful and in violation of NWPA. Further, any future request to
withdraw the License Application or otherwise prevent the NRC’s review of the
License Application must also be rejected.

34. Withdrawing the License Application for the Yucca Mountain Project
will effectively end DOE’s effort to develop the project and is directly contrary to
the mandate of the NWPA.

35. The Motion included the statement “DOE intends to withdraw the

bk

pending application with prejudice .....” (emphasis added). See Exhibit A.

DOE’s attempts to withdraw the License Application “with prejudice” 1s an
attempt by the Secretary of Energy and DOE to terminate the License Application
in such a way so as to prevent it from being reconsidered in the future, effectively

operating as an end run around the legislative mandates of the NWPA.

13



36. Respondent DOE has offered no opportunity for any member of the
public or any non-governmental organization to provide information or comments
on the environmental impact of their action to halt the Yucca Mountain Project
licensing process mandated by the NWPA and NEPA. This constitutes an
additional injury to Petitioner’s procedural rights, namely, the right to have the
executive branch observe procedures mandated by law. City of Dania Beach v.
FA44,485F.3d 1181, 1186-87 (D.C. Cir. 2007).

37. Should Respondents’ actions be allowed, Petitioner will be adversely
affected and irreparably injured. Specifically, abandonment of the Licensing
Application process effectively ends DOE’s effort to develop the Yucca Mountain
Project, and SRS, a facility which spans 10% of the land in Aiken County, may
become a permanent repository for defense plutonium and other high-level nuclear
waste in violation of long-standing federal assurances to the contrary.

38. By DOE’s own analysis, this decision could result in “widespread
contamination at the 72 commercial and 5 DOE sites across the United States, with
resulting human health impacts.” See FEIS-250, Exhibit D. The negative
perception and potential for health risks associated with the presence of a “nuclear
waste dump” in Aiken County will adversely affect future economic development
and job creation efforts. SRS, in Aiken County, South Carolina, is one of the five

referenced DOE sites.

14



39. Petitioner will suffer irreparable injury if Respondents are not
compelled to perform their clear legal duty. Petitioner’s injuries are actual,
concrete injuries likely to be caused by the Respondents’ violation of mandatory
duties under the NWPA. These injuries would be redressed by the relief sought.

II. Violation of NEPA,

40.  As part of the process of producing the FEIS mandated under NEPA
and the NWPA, DOE was required to consider various alternatives to building the
Yucca Mountain facility, and was required to solicit public comment and the
comments of other federal agencies.

41.  Among the alternatives being considered was the alternative of not
building the Yucca Mountain facility at all; the so-called “No Action Alternative.”

42. DOE’s FEIS, issued in February of 2002, considered and rejected the
No Action Alternative, concluding that “[t}here could be large public health and
environmental consequences under the No-Action Alternative ... causing storage
facilities and containers to deteriorate and radioactive contaminants from the spent
nuclear fuel and high-level radicactive waste to enter the environment. In such
circumstanées, there would be widespread contamination at the 72 commercial and
5 DOE sites across the United States, with resulting human health impacts.” See

FEIS- 250, Exhibit D.
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43. By making the decision to withdraw the License Application “with
prejudice,” DOE unlawfully foreclosed any alternative that involves construction
of the Yucca Mountain facility, thereby implementing the previously rejected No
Action Alternative.

44.  In altering the selected alternative from that originally selected in the
FEIS, DOE did not attempt to reopen, reconsider, alter, or otherwise attempt to
modify the FEIS, nor did it solicit public comment, or the input of other federal
agencies as required by the NEPA process. Accordingly, Respondents’ actions are
in violation of NEPA.

III. Violation of the U.S. Constitution (Separation of Powers)

45. The U.S. Constitution provides that “All legislative Powers herein
granted shall be vested in a Congress," U.S. CONST. art. I § 9, and “[t]he executive
Power shall be vested in a President,” U.S. CONST. art. I1 § 1. The President takes
an oath to faithfully execute his office and preserve the Constitution. The
President and his administration, including respondent Secretary of Energy, must
respect the separatién of powers. The Administration’s decision not to execute the
legislative mandates of the NWPA, now being carried out by the Secretary of
Energy, 1s a violation of the separation of powers mandated by the U.S.

Constitution.

16



IV. Violation of the APA

46. The APA, 5 US.C.A. § 701, et seg. (2007), entitles a party to seek
judicial review of an agency action where a legal wrong is alleged and the party
alleging the violation is adversely affected or aggrieved by the agency action.

47. Pursuant to 5 U.S.C.A. § 706 (2) (A), (D), a reviewing court shall
hold unlawful and set aside an action found to be arbitrary, capricious, or otherwise
not in accordance with the law. The APA authorizes a court to compel action
which has been unlawfully withheld. 5 U.S.C.A. § 706(1).

48. As set forth above, Respondents have violated the APA by failing to
allow participation by other agencies, state and local government and the public
during decision-making relative to their actions and by deciding to withdraw the
License Application “with prejudice,” effectively terminating the Yucca Mountain
Project, all of which is contrary to their duties under NWPA,

RELIEF SOUGHT

WHEREFORE, Petitioner prays that this Court issue its Order:

a declaring that Respondents are in violation of the NWPA, NEPA, the
Constitution of the United States, and the Administrative Procedures Act, by
staying the licensing proceedings and deciding to withdraw the License

Application for the Yucca Mountain Project;

17



b. granting injunctive relief and a writ of mandamus requiring that
Respondent Board Judges strike their stay order suspending discovery in the Yucca
Mountain Licensing proceedings and that the NRC process for a licensing decision
continue in accordance with the NWPA and the laws and regulations applicable to
such proceedings;

c. granting injunctive relief and a writ of mandamus requiring that
Respondent DOE withdraw its motion currently before Board seeking a stay in
Yucca Mountain Project licensing proceedings;

d. granting injunctive relief and a writ of mandamus enjoining
Respondents DOE and Secretary of Energy from withdrawing the License
Application;

e. granting injunctive relief and a writ of mandamus requiring
Respondents to comply with NWPA by continuing the licensing process, as
required by law, for the License Application for the Yucca Mountain Project;

f. award Petitioner reasonable costs, litigation expenses, and attorney
fees associated with this litigation as provided by the Equal Access to Justice Act,
28 U.S.C.A. § 2412 (2006); and

g. granting such other and further relief as this Court deems just and

proper.
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Respectfully submitted,

HAYNSWORTH SINKLER BOYD, P.A.

By: %W % ﬁﬂwﬂﬂ/

Thomas R. Gottshall, D.S.C. # 2406
(DC Circuit Admission Requested)
tgottshall@hsblawfirm.com
Alexander G. Shissias, D.S.C. # 6881
(DC Circuit Admission Requested)
ashissias@hsblawfirm.com

P.O. Box 11889

Columbia, SC 29211-1889

(803) 779-3080 |

Attorneys for Petitioner Aiken County

February 19, 2010
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ADDENDUM



UNITED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCUIT

In Re: Aiken County, Petitioner

Aiken County,
CERTIFICATE AS TO PARTIES,
Petitioner, RULINGS AND RELATED CASES

VS.

Steven Chu, Secretary of the
Department of Energy, in his
Official Capacity; United States
Department of Energy; Gregory B.
Jaczko, Chairman of the Nuclear
Regulatory Commission, in his
Official Capacity; United States
Nuclear Regulatory Commission;
Thomas Moore, Paul Ryerson and
Richard Wardwel], United States
Nuclear Regulatory Commission
Atomic Safety and Licensing Board
Judges, in their official Capacity;
and the NRC Atomic Safety and
Licensing Board

Respondents.

This matter has been brought in the original jurisdiction of this Court
pursuant to 42 U.S.C.A. § 10139(a) and relates to the final order of the NRC

Atomic Safety and Licensing Board, attached to the Petition as Exhibit B, and the



Department of Energy’s decision to withdraw the Yucca Mountain license

application as shown in Exhibit A to the Petition.

PARTIES:

1.

Aiken County, South Carolina

2. Steven Chu, Secretary of the Department of Energy, in his Official Capacity

3. United States Department of Energy

4. Gregory B. Jaczko, Chairman of the Nuclear Regulatory Commission, in his
Official Capacity

5. United States Nuclear Regulatory Commission

6. Thomas Moore, Paul Ryerson and Richard Wardwell, United States Nuclear
Regulatory Commission Atomic Safety and Licensing Board Judges, in their
official Capacity

7. NRC Atomic Safety and Licensing Board

RULING UNDER REVIEW

The final order of the NRC Atomic Safety and Licensing Board dated

February 16, 2010, attached to the Petition as Exhibit B, in response to the

Department of Energy’s motion found in Exhibit A.

RELATED CASES

None known to Aiken County.



Respectfully submitted,

HAYNSWORTH SINKLER BOYD, P.A.

By: s / éo%m»@/

Thomas R. Gdttshall, D.S.C. # 2406
(DC Circuit Admission Requested)
tgottshall@hsblawfirm.com
Alexander G. Shissias, D.S.C. # 6881
(DC Circuit Admission Requested)
ashissias@hsblawfirm.com
P.O.Box 11889

Columbia, SC 29211-1889

(803) 779-3080

Attorneys for Petitioner Aiken County

February 19, 2010
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EXHIBIT A



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Thomas S, Moore, Chairman
Paul S. Ryerson

Richard E. Wardwell

)
In the Matter of ) Dacket No. 63-001

) _
U.S. DEPARTMENT OF ENERGY ) ASLBP No. 09-852-HLW-CABO04

: )

{High-Level Waste Repository) ) February 1, 2010

)

U.S. DEPARTMENT OF ENERGY’S MOTION TO
STAY THE PROCEEDING

Today, the President announced the Administration’s budget for fiscal year 2011, In that
budget, the President directed that the Department of Energy “discontinue its application to the
U.S. Nuclear Regulatory Commission for a license to construct a high-level waste geologic
repository at Yucca Mountain in 2010 . .. " Budgei of the U.S. Government, Fiscal Year 2011,
Appendix at 437 (available at http:/jwww.whitehousa.gov/omb/bndgeﬂfyzﬂi 1/assets/doe.pdf);
see id., Terminations, Reductions, and Savings at 62 (available at http://www whitehouse.gov/
omb/budget/fy201 1/assets/trs.pdf) (Attached). Moreover, the budget specifies that *all funding
for development of the Yucca Mountain facility will be eliminated” for fiscal year 2011. Id.

in accord with these determinations, DOE has advised the undersigned counsel that DOE
intends to withdraw the pending application with prejudice and to submit a separate Motion,

pursuant to 10 C.F.R. § 2.107(a), within the next 30 days, to determine the terms and conditions,



if any, of that withdrawal, To avoid the unnecessary expenditure of resources by the Board, the
NRC Staff, and all other parties to this proceeding, DOE hereby requests that the Bogrd stay
proceedings {with one exception discussed below) in this matter through the disposition by the
Board of any DOE motion under Section 2.107 filed within the next 30-days. See Duke Energy
Corp. (Catawba Nuclear Station, Units 1 and 2), unpublished Commission Order (Jan. 30, 2004)
and Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), 1966 WL 627, 640 (N.R.C.) (Oct.
2, 1996) (Commission granting “housekeeping” stay to accommodate time for future Staff filings
and parties’ responsive filings); see generally Nat'l dudubon Soc'y, Inc. v. Watt, 678 F.2d 299,
307 (D.C. Cir. 1982) (discussing parties’ agreement “to a stay of the proceedings ‘to conserve
judicial resources’ . . . [T]he need for a stay was premised, in large part, on a new policy toward
federal water projects adopted by an incoming Administration™).

The one exception that DOE proposes to this stay of proceedings would apply to DOE’s
submission addressing the Board’s questions at the January 27, 20610 Case Management
Conference, as well as the other parties’ written responses to that filing, DOE intends to adhere
to its commitment to make that filing. That document, and other parties’ responses, may provide
information relevant to the winding up of this proceeding.' |

Finally, DOE notes that Answers to this Motion are due in 10 days, but depositions are
scheduled to begin approximately two weeks from today, and the electronic indexes associated
with derivative discovery for those depositions under 10 C.F.R. § 2.1019 are due next week. In
order to preserve the resources of the parties, DOE requests that the Board issue as soon as

possible an interim Order suspending discovery pending its resolution of this Motion.

! In accordance with this Board’s Order of December 22, 2009, that parties “not [] take any actions at this time that
would prevent or hinder their ability to archive LSN documentary material in a readily aceessibie format,” DOE will
preserve and maintain its LSN collection pending further instruction.



DOE counsel has made a sincere attempt to confer with counsel for the other parties prior
to filing this Motion, per 10 C.F.R. § 2.323(b), including holding a telephone conference to
which counsel for each party was invited. As a result of that consultation, the following parties
concur with this Motion: State of Nevada, State of California, Nuclear Energy Institute, Clark
County, Nye County, Inyo County, and Eurcka County.

The following parties take no position as of the time of this filing: the NRC Staff, JTS,
NCAC, and the “Four Counties” (f.e., Nevada Counties of Mineral, Lander, Churchill, and
Esmeraida).

White Pine County opposes the Motion.

Respectfully submitied,

Signed (electronically) by Donald J. Silverman
Donald J. Silverman

Alex S. Polonsky

Counsel for the U.S. Department of Energy
Morgan, Lewis & Bockius LLP

1111 Pennsylvania Avenue, N.W.
Washington, DC 20004

Scott Blake Harris
Sean Lev
James Bennett McRae

U.S. Department of Energy
Office of the General Counsel
1000 Independence Avenug, SW
Washington, DC 20585

Dated in Washington, DC
this ist day of February
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THE BUDGET DOCUMENTS

Budget of the United States Government, Fiscal
Year 2011 contains the Budpet Message of the President,
information on the President’s priorities, hudget over-
views organized by agency, and summary tables.

Anglytical Perapectives, Budget of the Unitod
States Government, Fiscal Year B011 contains analy-
ses that are designed to highlight specified subject ar-
eas or provide other gignificant presentations of budget
data that place the budget in perspective. This volume
includes economic and accounting analyses; information
on Federal receipts and collections; analyses of Federal
spending; information on Federal borrowing and debt;
haseline or current Bervices estimates; and other techni-
cal presentations.

The Analytical Perspectives volume also contains sup-
plemental material with several detailed tables, including
tables showing the budget by agency and aecount and by
funetion, subfunction, and program, that is available on
the Internet and as a CD-ROM in the printed document,

Historical Tables, Budget of the United States
Government, Fiscal Year 2011 provides data on budget
receipts, outlays, surpluses or deficits, Federal debt, and
Federal employment over an extended time period, gener-
ally from 1940 or earlier to 2011 or 2013,

To the extent feasible, the data have been adjusted to
provide consistency with the 2011 Budget and to provide
comparability over time.

Appendix, Budget of the United Staies
Government, Fiscal Year 2011 contains detailed in-
formation on the various apprepriations and funds that
constitute the budget and is designed primarily for the
use of the Appropriations Committees. The Appendiz con-
tains more detailed financial information on individual

programs and appropriation accounts then any of the.
other budget documents. It includes for each agency: the
proposed text of appropriations language; budget sched-
ules for each account; legislative propoesals; explanations
of the work to be performed and the funds needed; and
proposed general provisions applicable to the appropria.
tions of entire agencies or group of agencies. Infermation
is also provided on certain activities whose transactions
are not pert of the budget totals.

" AUTOMATED SOURCES OF

BUDGET INFORMATION

The information contained in these documents is avail-
able in electronic format from the following sources:

Internef, All budget documents, including decuments
that are released at a future date, spreadsheets of many
of the budget tables, end & public use budget databasa
are svailable for downloading in several formats from the
Internet at wiww budget.gov /budget. Links to documents
and materials from budgets of prior years are also provided.

Budget CD-ROM. The CD-ROM contains all of the
budget documents in fully indexed PDF format along with
the software requnired for viewing the documents. The
CD-ROM has many of the budget tables in spreadsheet
format and also contains the materials that are included
on the separate Analytical Perspectives CD-ROM.

For more information on access to electronic versions
of the budget documents (except CD-ROMs), eall (202)
512-1530 in the D.C. ares or toll-fres (BEB) 293-6498. To
purchase the budget CD-ROM or printed documents eall
(202) 512-1800.

GENERAL NOTES
1. Al years referenced to are fiscal years, uniess otherwise noted.

2. Detail in this document may net add to the totals due to rounding.

U.8, GOVERNMENT PRINTING OFFICE
WASHINGTON 2010

Fcrsn.l:bylhc" periniend:

Printing (Gllice

Iniernet: books:
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‘THE BUDGET FOR FISCALYEAR 2011
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The States are paid 37.5 percent of the receipls from Ycenses
for occupaney and use of national forests and public lands within
their boundaries issued by the Federal Enerpy Regulatory Com-
mission (16 U.5.C. B1D).

Nonrreast Home HeaTing OIL RESERVE

Feor pecessary expenaes for Northeast Home Heating 0] Reserve stor-
sge, operation, and manegement activities pursunnt to the Enargy Policy
und Conservation Aet, $11,300,000, to remain availeble unti] expanded.
(Ernergy and Waler Development and Reloted Agenties Appropriotions
Act, 5610
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The Northeast Home Heating Oil Reserve provides an emes-
gency supply ofhome heating oil supply for the Northeast States
during times of invontery shortages and significant threats to

immedinte forther aupply. Two million barrels of heating oil will
provide supplemental emergency supply ever a 10.day delivery
period, the time required for ships to carry heating oil from the
Gulf Coast to New York Harbor.

Four-year contracts for the storage, operation and maintenance
of the reserve were awarded in August 2007 to Hess Corp (for
1,000,000 barreis in New York harbor) to Morgan Stenley (for
750,000 barrels in New Haven, CT), and to Hess Corp (for 250,000
barrels in Groten, CT). A sale of 35,000 barrels was conducted
at the time 1o offsat storage costs. The Department repurchased
18,253 barrels of the oil i 2008. Purchase of the remainder,
15,427 barrels of oil, is scheduled for 2010. New storage contracts
are planned for award in late 2011,

INUCLEAR WASTE IN8POSAL]

LFor nuclear weste disposal activities to carry out the purposes ol the
Nuclesy Waste Policy Act of 1982, Public Law 87428, ss smended (the
“NWEA™, $508.400,000, to remain gvailable until expended, and to be
derived from the Nuclear Waste Fund: Provided, That of the funds made
aveilable in this Ast for auclesr waste dispesal and defease nuciear waste
dispoaal activities, 2.54 parcent shail be provided to the Gffice of the At.
ternsy General of the State of Nevada solely for expenditures, other thon
aniaries and expenses of State employees, to conduct seientific oversight
respensibilities and participate in licensing activities pursuest to the
NWPA: Provided further, That notwithstsnding the lack of a written
agresment with the State of Nevads under secticn 117(¢} of the NWPA,
0.51 percent thall be provided to Nye County, Nevada, for on-site ovar-
sighf activitiss under section 117{d) of the NWPA: Provided further, That
of the fands made aveilshle in this Act for nuclear waste disposal and
defense nuclesr waste disposal activilies, 4.57 percent shall be provided
toaffected unlts of local povernment, es defined in the NWPA, to conduct
appropriate activitles and puriicipale in licensing sctivities under Section
1i6{c) of the NWPA: Provided fizrther, That of the amounts provided to
affected units of local government, 7.5 percent of the funds provided for
the sffected units of local government shall be made availsble to affected
units of local government in California with the balence made available
to affected units of locai povernment io Nevada for distribution 2s determ-
ined by the Nevada affected units ef locol gavernment: Provided further,
That of the funds made available in this Act for nuclear wasle disposal
and defense nuclear woste disposni activities, 0.25 percent shall he
provided to the affected federaliy-vecogaized Indian tribes, as defined in
the NWPA, solely for expenditures, other than aniaries and expenses of
tribn} omployess, to conduct approprinte activitics and participate in li-
censing activities under pection 118(b) of the N'WPA: Provided further,
That potwithatanding the provisions of chapters 65 and 75 of title 31,
United States Code, the Department shall have no menitoring, euditing
or other oversight rights or respongibilities over amounts provided to afl-
fectad units of loeal gevernment: Prowided furt her, Thet the funds for the
Stata of Nevada shall be made avaiiable solely Lo the Office of the Attorney
General by direct psyment and to unils of local government by direct
payment: Provided further, That4.57 percent of the funds made avajlable
in this Act for nuclear wasts digposal and defense noelesr wasie disposal
netivities shall be provided to Nye County, Nevada, as payment equal to
taxes under section 116(c)3) of the NWPA: Provided fierther, That within
90 days of the completion of esch Federal fiscal year, the Office of the
Attornsy Geueral of the State of Novada, eack affected federally-reeop-
nized Indian tribe, and each of the efected units of loce! povoroment
shall provide eertificetion to the Dapartment of Energy that all {unds
expended from pueh payments have been oxpended for activities author-
ized by the NWPA snd this Act: Provided further, That fajlure to provide
such certification ghall eauge such entity to be prohibited from any further
funding provided for similar activities: Provided further, That none of
thae funds herein appropriated may be: (1) used directly or indirectly to
influence legialative nction, exespt for normal and recognized exocutive-
legislative communicalions, on any mutter peading before Congress or
a State leginlature or for lobbying netivity 88 provided in 18 US.C. £915;
t2fused for litigation expenses; or (3) used to suppart multi-Stete efforts
or other coalition boilding activitips inconsistent with the restrictions
contained in thip Act: Provided further, That ul] preesods and recovoerios
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realized by the Secretary in carrying sut activities anthorized by the
NWPA, indluding but not imited to, any proceeds from the anle of nasets,
shall ba avallable without further appropriation and shell remain evail-
ahle until expended: Provided further, That of the funds made availabla
in this Act fay Nuclenr Waste Disposal, $5,000,000 shall be provided to
create 8 Blue Ribbon Commission to consider all altersetives for nuclear
vwaste disposal: Provided further, Thet no funds provided in this Act or
any previous Act may ba used to pursue repayment pr eollection of funds
provided in any Escal yenr to effected units of loeal governmant for
oversight activities that had been previously approved by the Depurtment
of Energy, ar to withhold payment of any such funds.] (Energy and
Water Developmen! and Releted Agencies Appropriotions Act, 20100

Special and Frust Fund Recsipls fon milkons o) delin)

amended, to provide funding to implement Federal policy for
dispesal of commercial spent nuclear fuel and high-leve] radioact-
jve waste. The Administration has determined that developing
a repository at Yucca Mountain, Nevada, is not a workable eption
and that the Nation needs a different selution for nuclear waste
disposal. As a result, the Department will discontinue its applie-
stion to the UJ.8. Nuclear Regulatery Commission for a license
to construct a high-level waste geologic repository at Yucea
Mountain in 2010 and establish a Biue Ribbon Commission to
gevelop & new strategy for nuclear waste management and dis-
posal. Alt funding for development of the Yueca Mountain facility
will be eliminated, such &s further land acquisition, transporta-
tion access, and additional engineering. Ongoing responsibilities

Lisntilzation coés E5-5713-b-2-271 el Mibwt  Wier  under the Act, including administration of the Nuclear Waste
gLt Balwoce, sart of yeur e P Fund and the Standa.rd‘Cont}-act, will continue under the Office
of Nuclear Energy, which will lead fuiure waste management
G s it ettt : B e AW uvites. Residual responsibilities for site remediation will be
0720 Hukear este DIPEIEFOR —ooeron e eeens it m 7w assumed by NNSA and the Office of Environmental Management,
D240 Earnings en lavestemnts, Nuckar Wexlz Divposal Fust v 1858 1224 1,383 5 o
Beject Llassificadion (i milioas of dotars)
5299 Tetal 1eceipls and solleclies .o, .. R o e e 188 1.e97 2142 .
5100  Tolal Baleres an coliscti 7230 piE JEJD ehomaseedSeyni-0-2-171 WAy Ber e,
Bpprtoiizlisng: ‘ N .
8500 Buclens Bste DEPOSEl v o oo s e e ~i5 I . Dnct aiipitiena:
D361 SAIRFICN BN EXDRASES s s e B -73 - "m ?Dwmm % -
D502 Salwther and Ex - = «2 - . B
s and otz 13 Olber b e perraserd 1 1
Y] Tetel 0p Tt e e ~164 ~13t -7 il (riber persamael L. ] 1
0799 Balance, eng el yite 22161 4028 pi R IR Teal garzmaml it 2
J25  Chlizn prseninel henedits et §
. LD Trweland of prosns ]
Pyogram and Financing G millisns of deltars) 232 Rushal paymenia to elhen :m R 3
PR Advisory BRd R3alSIANTE SEVTES oo e e e e kH
Ieentifieating code 3« 522107215 Weachl X0edt Al 252 Dlher sorvieny 7
233 Clher purchases af gesds and- senvices lrom Govemment
. accoukts k] [
- “}g;::;;:’ pogan aclivly: - a BEL Dpniton and) »liaciiies - 3 B
002 Pegram Direction I n 818 Granls, subiidies, snd eoalrdbetions 5 1 o
Yoo Tetal new a3kt ) e 323 ‘tolai new sblig 139 18
Budgrlrry reapurses avaiable bor olligation: Employmant Summary
2140 Unabligeied bateaza comied forvward stars of vz el it 18
20 Hew budger amtheriiy gyl — L HE L2 S Wentikication code 19422 7-0-7-2 71 W weioni I Wial
7350 Toul busgetan resouces available for cbYZRoN cvvermne 15 ST [
B85 Tawl aow otfigal: -} A e 3GT Civifin Rul-ime equivaizml explophent ) L J—
2840 Urstligated balanes cartied forward, end of yeat " B e
21 r———————
Hew tudgel authorkty {gred, dand:
Dimzelimagy:
5020 Approprialion (aortia) T} v e 15 [ S— e URANTUM ENTUCHMENT DECONTAMINATION AND DECOMMISSIONING FUNh
For nocossary expanses in carrying out uranium enrichment facility
a0 Gb;;;ﬂ;a tzb:u}md hih::?: ) " decontamination and decommissioning, remedial actions, eod other
B et g b A e it . netivities of titte 11 of the Atomic Energy Act of 1954, and title X, subtitle
1320 Tehal sutays [greas) ) WL el " A, of the Energy Policy Act of 1692, [$573,850,000 $708,4128,000, to be
] - darived from the Ursnivm Enrichment Decontamination ang Decormmis-
A Obgated Satince, AR ETRT e & A B sioning Fund, to remuin availoble unti} expeoded. (Energy and Water
Develspment und Related Agencies Appropriations Act, 2010.)
Dultays {grosa), doual
BE3E  Outlays from rew discrotiznaey aothedly oo o @ L Special and Trust Fund Receipts on mibioas of callors)
BES1  Ostaye froen cisorlionary Dalanews o o b L
.00 Toial CAHTS I5H) meermrrmmemrae s v msrmrmr s 164 M3 e Westitication coce E-L753 02201 Weiakmal APz Hlled
0180 Bafanes. sirt of yoar 145 433 4549
Hes badgol aglkorlly wmé ouiley: -
W00 Budpel mmtaneity i 9 . P13 Balizce, sttt el year 1453 4535 154
5000 Duiligs 164 |3 E— Receiphiz
: 0220 Demestiz Uil Fees, D #nd Decwmitsisning
Memprangom (sa0-240) ealiten: ) [,f,,'i’f,' ot ation gnd D P T L
G201 Tolsl Invertments, shad of year fedwal xecmilies Par & b
ol R ESE g e T e b Doy
B Telmesinens esduyer Frden et Pavalie .. M543 ABE20 ALE3) i fang e, Bemlannd .
7 Fends . 73 5] o
The Nuclear Waste Disposal Account was establishod as part 289 ol recsiptiand solledllons oo e &1 & 5%
of the Nuclear Waste Policy Act of 1882 (P.L. 97-425), a5 000 ‘butBelanessaegeobestons . oo o 5672 31 5514



e IS

Terminations, Reductions, and Savings

Budget of the U.S. Government
Fiscal Year 2011

Office of Management and Budget
www.budget.gov



GENLRAL NOTES

1. All years refersnced for budget data are fiscal years nnless otherwise

noted. All years referenced for economic date are celendar years unless
otherwise noted,

Detail in this document may not add to the totals due to rounding.

3. Web address: Atip:/ fwwiw.budget.gov.

Office of Management and Budget
Washington, D.C. 2010

ETIN




62 TERMINATIONS, REDUCTIONS, AND SAVINGS

TERMINATION: YUCCA MOUNTAIN NUCLEAR WASTE REPOSITORY
Department of Energy

The Administration has determined that Yucca Mountain, Nevada, is not a workable eption for a nuclear
waste repository and will discontinue the Department of Energy’s program to construct a repository at the
mountain in 2010, The Department will carry out its responsibilities under the Nuclear Waste Policy Act
within the Office of Nuclear Energy as the Administration develops a new nuclear waste management
sirategy.

Funding Summary
{In mifions of teliars}

2010 Enacted 2011 Haguesl 2011 Change from 2010
Budga!l Authority 197 0 -187

Justification

The Nuclear Wasie Disposal Account was established as part of the Nuclear Waste Policy Act of 1982
{Public Law 97-425), as amended, to provide funding to implement Federal policy for disposal of commercial
spent nuciear fuel and high-level radioactive waste. The Administration has determined that developing a
repository at Yucca Mountain is not a workable option and that the Nation needs a better solution for nuclear
waste disposal, The President has made clear that the Nation needs a better selution than the proposed
Yuccae Mountain repository, saying that such a sclution must be basad on sound science and capable of
securing broad support, including support from those who live in argas that might be affected by the solution.

In 2010 the Department will discontinue its application to the Nuclear Regulatory Commission (NRC)
for a license to construct s high-level waste geologic repository at Yucca Mountain, Nevada. Secretary of
Energy Chuhas announiced that he will establish a Blue Ribbon Commission to help inform the Administration
as it-develops & new strategy for nuclear waste management and disposal.

In the interim, all funding for development of the facility will be eliminated, such as further land acquisition,
transportation access, and additional engineering. While a new strategy is developed, ongoing responsibilities
under the Act, including administration of the Nuclear Waste Fund and the Standard Contract, will continue
within the Office of Nuclear Energy, which will lead all future waste management activities, including
research on alternative waste management and disposal pathways, such as deep borehole disposal, salt
disposal, and geologic disposal sites. Residusl respensibilities for site remediation will be assumed by the
Office of Environmental Mansgement and responsibilities for security at the site will be assumed by the
National Nuclear Security Administration.
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In the Matter of ; Docket No. 63-001
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(High-Level Waste Repository) % February 1, 2010
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Bupp, Margaret mibS@nre.gov



Carter, Lorraine
Cereghino, Stephen
Choate, Zoie
Colburn, Ross
Cottingham, Anne
Crosland, Martha S.
Curran, Diane
Damele, Ronald
Dinunzio, Nicholas
Dobie, Julie
Dreher, Michael
Dudley, Sherry
Durbin, Susan

Elk, Shane

Eredia, Saily
Faglioni, Kelly L.

Fitzpatrick, Charles J.

Francis, Xarin
Fraser, Matthew
Frishman, Steve
Giitter, Rebecca
Gilman, Joseph
Ginsberg, Ellen C.
Golshan, K. G.
Gores, Jennifer A,
Graser, Daniel J.
Gutierrez, Jocelyn
Hanna, Robert S,
Harrington, Arthur J,
Harris, Scott Blake
Hawkens, E. Roy
Hearing Docket
Heinzen, Steven A.
Hembacher, Brian
Hoerin, William
Houck, Darcie L.
Irwin, Donald P.

James, Gregory L. Esq.

Johnson, Abigail
Kahn, Zachary
Klevorick, Phil
Larimore, Patricia
Lawrence, John W,
Leigh, Rovianne
Lembke, Alisa
Lenehan, Daniel
Lev, Sean

Lewis, Linda
List, Robert F.

lcarter{@captionreporters.com
stephen cerechino@ymp.goy
zochoate(@co.nys.nv.us

reolburn@ndnlaw com

awe@nei.org
Martha.Crosland@ha.doe.gov

deurran{@harmoncurran.com

rdamelef@eurekany.org

Nicholas.Dinunzio@ha.doe.gov

jdobie@gklaw.com
michael.dreher@nrc.gov
sdudley{@co.nve.nv.us
susan.durbin@doj.ca.gov
sthinelk@ndnlaw.com

seredia@ndnlaw.com
kfaglioni@hunton.com

cfitzpatrick@nucleariawyer.com
kuf4@nre.pov
mfraser@harmoncuran.com
steve.frishman@gmail.com
ili@nre.gov

jsgl{@nre. goy

ecg@nei.org

kg polshan C.EoV
ipores@armstrongieasdale.com
dig2{@nrc.gov
Jocelyn.Gutierrezf@ymp.gov
rshanpal@bsglaw. net

aharrin klaw.com
Secott.Harris@hg.doe.gov
erh@nre.gov

hearingdocket(@nrc.gov

sheinzen@gklaw.com
brian.hembacher@doi.ca.gov
whorin@winston.com
dhouck@ndnlaw.com
dirwin{@hunton.com
gliames(@earthlink.net
eurckanrc@gmail.com
zxkl{@nre.gov
kievorick@eo.clark.ny.us
plarimore@talisman-intl.com
jlawrence@nuclearlawyer.com
rieigh@abbwlaw.com
alembke@invocounty.us

daniel.leneha ¢.20
sean.lev@hg.dos.gov

linda. Jewis@nre.gov
rlist@armstrongteasdale.com

2




Loveland, Bryce
Lynch, Susan
Maerten, Daniel
Malsch, Martin G.
Martin, Circe
Martinez, Melanie
Mathias, Linda
McRae, Ben
Meharg, Stephanie
Mercado, Michele
Miras-Wilson, Rachel
Montesi, Susan
Moore, Thomas S.
Mueller, Edwin
Murphy, Malachy
Nezhad, Cyros
Niegemann, Brian
OCAA Mail Center
Pak, Christina
Peebles, John M.
Peterson, William

Pitchford, Loreen, L8N Coordinator

Pitts, Jason

Poland, Douglas M.
Putzu, Frank
Renfro, Hanna
Repka, David A.
Rhoan, Robert
Robbins, Alan
Roby, Debra
Rosenthal, Alan S.
Rotman, Matthew
Ryan, Tom
Ryerson, Paul S.
Schwartz, Jacqueling
Sears, Richard

Shebelskie, Michael R.

Silberg, Jay E.
Silvia, Andrea L.
Simkins, Connie
Simon, Mike

Sisco, Carlos L.
Sommer, Josephine
Sullivan, Tirnothy E.
Tucker, Katherine
VanNiel, Jeffrey D.
Vazguez, Tameka
Vibert, Elizabeth A,
Walsh, Timothy J.

bloveland@isslaw.com
slynch1761 ail.com

Daniel. Maerten{@ecaci.com
mmalsch@nuclearlawver.com
ogcmailcenter@nre.gov

wpnucwst2@mwpower.net
cecainfo@mineralcountynv.or
Ben.McRae(@hg.doe.gov
smeharg@hunton.com
michele. mercado(@doi.ca.goy
rwilson@winston.com
smoniesi@nuclearlawyer.com
tsm2(@nre.gov
muellered@msn.com
mrmurphy(@chamberscable.com
Cyrus.Nezhad@hg.doe.gov
bniegemann@ndnlaw.com
OCAAMAIL@are.gov
Christina.Pak@hg.doe.goy
ipeebles@ndniaw.com
paengineer@juno.com

ipitchford@comcast.net

javson@idtserviges.com
dpoland@gklaw.co

frank. putze@navy.mil
hrenfro@gklaw.com
drepka@winston.com
rthoan@ndnlaw.com
arobbins@jsslaw.com
droby(@jsslaw.com
rsnthi@nre.pov: axr@nre.gov

- matthew.rotman{@nre. gov

Tom.Ryan@nre.gov
psrl@nrc.gov
ischwartz(@eklaw.com
rwsears(@wpcda.org
mshebelskie@hunton.com
jay.silbers@pillsburylaw.com

alel@nre.gov
icciac@co lincoln.nv.us
nucast] @mwpower.net
csiscof@winston.com
Josephine, Somme Mp.2ov
timothy.sullivan@doj.ca.goy
Katie Tucker@nrc.gov
nbridvn{@email.com
purpose_driven@yahoo.com
VibertE@co.clark.nv.us

timothy. walsh@pillsburylaw.com

3



Wardwell, Richard E.

Webb, Maria
Whipple, Bret
Williams, Scoft
Wright, Belinda A.
Young, Mitzi A.
Zabarte, lan
Zobler, Marian L.

DBi/64315202.1

rew(@nre.gov
maria.-webb@pillsburyviaw.com

bretwhinple@leturbonet.com
swilliams@abbwlaw.com
bwright@hunton.com

ma IC.EOV
mrizabarte@gmail.com
mlz@nre.gov

Siened felectronically) by Donald J. Silverman
Donald J. Silverman




EX

HIBIT B



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Thomas 8. Moare, Chaiman

Paul 3. Ryerson
Richard E. Wardwell

In the Matter of Docket No. 63-001-HLW
U.S. DEPARTMENT OF ENERGY ASLBP No. 09-892-HLW-CABD4
{High Level Waste Repository) February 16, 2010

ORDER

{Granting Stay of Proceeding)

On February 1, 2010, the Depariment of Energy (DOE) moved for an interim suspension
of discovery as well as a stay of most aspects of this construction authorization proceeding
through the disposition of a further motion {which DOE stated that it will file within the next 30
days) seeking fo withdraw its license application. DOE clarified that it was not requesting o
stay “DOE's submission addressing the Board's questions at the January 27, 2010 Case
Management Conference, as well as the other parties’ wﬁnen respanses to that filing.™ On
February 2, 2010, the Board granted DOE's unopposed request for an inferim suspension of
discovery, pending disposition of DOE's motion to stay.

DOE’s motion to stay is supported by nearly all parties.® No party or interested
governmental participant has filed a timely opposition. Therefore, to avoid potentially

unnecessary expenditure of resources, but with the exception neted below, the Board grants

" U.S. Department of Energy’s Motion to Stay the Proceeding (Feb. 1, 2010) at 2 [hereinafter
DOE Motion).

2 CAB Order {(Granting interim Suspension of Discovery) (Feb. 2, 2010) (unpublished).
® DOE Motion at 3; White Pine County Notice of Non Opposition to DOE's Motion to Stay (Feb.

1, 2010); NRC Staff Response to U.S. Department of Energy Mation fo Stay the Proceeding
(Feb. 2, 2010).
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DOE’s motion 1o stay the proceeding until the Board resalves DOE's expected motion to
withdraw its license application. The grant of this stay shall not in any way affect the Board's
fulure actions regarding the preservation and archiving of {he Licensing Support Network
document collections of the parties and interested govemmental participants. The Board
expecls to set a schedule for further filings in that regard after DOE submits a status report on
its archiving plan, as promised no later than February 19, 2010.°

it is so ORDERED.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

/RA/

Thomas S. Moore, Chairman
ADMINISTRATIVE JUDGE

Rockvilie, Maryland
February 18, 2010

% The Department of Energy's Answers {o the Board's Guestions at the January 27, 2010 Case
Management Conference (Feb. 4, 2010) at 4.



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

in the Matter of
1J.8. DEPARTMENT OF ENERGY

(High-Level Waste Repository)

Docket No. 63-001-HLW
ASLBF No. C0-892-HLW-CABD4

CERTIFICATE OF SERVICE

| hereby certify that copies of the foregoing ORDER (Granting Stay of Proceeding), dated February 18, 2010,
have been served upon the following persons by Electronic Information Exchange.

U.5. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBF)
Mail Stop T-3F23

Washington, DC 20555-0001 5

Construction Authorization Board (CAB) 04

Thomas 8. Moore, Chair
Administrative Judge

ism2{@nrec.gov

Paul 8. Ryerson
Administrative Judge
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Richard E. Wardwell
Adminisirative Judge

rew@nrc.goy
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Daniel J. Graser, LSN Administrator
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Zachary Kahn, Law Clerk
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Matthew Rotman, Law Clerk
matthew.rotman@nre.gov

Katherine Tucker, Law Clerk

katie tucker@nrc.gov

Joseph Deucher :
hd@nre.gov

Andrew Welkie

axws@nrc.aov

Jack Whetstine

law@nre.gov

Patricia Harich

patricia. harich{@nre.cov

Sara Culier

sara.culler@nro.qov

U.S. Nuclear Regulatory Commission
Office of the General Counsel
Mail Stop O-15D21
Washington, DC 20555-0001
Margaret J. Bupp, Esq.
mibS@nre.gov

Michael G. Dreher, Esq.
michael.dreher@nrc.gov
Karin Francis, Paralegal
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Joseph 8. Gilman, Paralegal
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Daniel W. Lenahan, Esq.
daniel lenehan@nre. gov
Andrea L. Silvia, Esq.
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Mitzi A, Young, Esq.
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QGC Mail Center
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U.8. Nuclear Regulatory Commission

Qffice of Commission Appellate Adjudication
Mail Stop O-16C1

Washington, DC 20555-0001

OCAA Mail Center

ocaamail@nre.0o

U.S. Nuclear Reguiatory Commission
Office of the Secretary of the Commission
Maii Stop 0-16C1

Washington, BC 20555-0001

Hearing Docket

hearnadockei@nre.aov



U.8. DEPARTMENT OF ENERGY (High Level Waste Repuository) Docket No, 63-001-HLW

ORDER {Granting Stay of Proceeding)

U.8. Department of Energy
Office of General Counsel
1000 independence Avenug S.W.
Washington, DC 20585
Martha S. Crosland, Esq.
martha.crosland@ha.doe.gov
Nicholas P. DiNunzio, Esq.
nick dinunzio@rw.doe.gov
Scott Blake Harris, Esq.

scolt hamistha.doe.gov
Sean A Lev, Esg.
sean.levi@ha.doe.qov

James Bennett McRae
ben.mecras@ha. doe.qov
Cyrus Nezhad, Esq.

cvius nezhad@ha.doe gov
Christina C. Pak, Esq.
christina. pak@ha.doe.qov

Office of General Counsel

1551 Hillshire Drive

Las Vegas, NV B8134-6321
Jocelyn M. Gutierrez, Esq.
jccelyn.autierrez! .gov
Josephine L. Sommer, Paralegal
josephine.sommer@vymp.dov
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[Criginal Signed by Linda D. Lewis]

Office of the Secretary of the Commission

Dated at Rockville, Maryland
this 16™ day of February 2010



EXHIBIT C




AFFIDAVIT OF 1. CLAY KILLIAN
AIKEN COUNTY ADMINISTRATOR

Comes now the affiant, J. Clay Killian, who hereby states:
1. I am the Administrator for Aiken County, South Carolina.

2. Alken County owns fourteen parcels of improved and unimproved real estate located in
close proximity to the Savannah River Site (“SRS"), These parcels include industrial facilities,
public parks, office buildings, as well as unimproved parcels. A listing of these properties is
hereby attached,

3 The locations of all of these parcels have heen plotted by the Aiken County Department
of Public Works, and all of them are within 10.52 miles of SRS, Most significantly, the
Savannzh River Research Center, owned by Aiken County is located contiguous to SRS, and
houses the Center for Hydrogen Research, a multi-million dollar facility studying new products
and services for the emerging hydrogen economy,

4. The Savannah River Research Campus comprises 391 acres and has an assessed value of
$18,700,000. The Campus is the location for the Center for Hydrogen Rescarch, a facility
comprising 60,000 square feet which was especially designed and construcled by Aiken Country
for hydrogen production, storage and infrastrocture research. The Center is designed to co-
locate, in the same laboratory complex, hydrogen research programs being conducted by the
Savannah River Nationzl Laboratory with programs sponsored by industry and acadernia,
Lessees in the Research Center currently include Toyota and the Savannah River National
Laboratory. Leases with Clemson University, the University of South Carolina, and South
Carolina State University are in the process of negotiation and are not yet completed.

5. The assessed value for lﬁese fourteen parcels totais $589,990,0435, according to records
kept by the Aiken County Assessor’s Office from 2006,

Ll Al as
;. Clay Kitliast /7
inistrat
County of Aiken, South Carolina
February 17, 2010

Sworn to before me this /722 day
of February, 2010

Fhantr)
Notdry Pablic for South Carolina 0

My Commission expires #:& 7-2.0/9
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0400707002 | 00-062001-253 | HAMMOND ROAD DORMANT ___ 7.74 miles ENT NONE _ $13545 ~ _INATURAL WOODED PARCEL |
55-16-02:003 | 00085601154 WILISTON ROAD PARI 539 miles 98 | YEs | 532055 " |SPIDER WEBBPARK i
| 077-12.32:001 | 40-0050.02.007 | 317 MAIN STREET. JORMANT | 7 083mies 0.82 YES UNKNOWN IFORMER CAMPBELLS SERVICE STATION|
27 00-07-001 | 00-164001.047 |  WILLISTON RQAD RESEARCHCAMPUS ! Adjacent 361.00 “YES 518,700,008 |CORPORATE RESEARCH CENTER
141-17-12.008 | 56011003016 | YIBOLDWHISKEY ROAD |~ DORMANT | _  275miss 002 | NONE 5500 NATURALLY WOODED LOT )
1420518014 | 50012.008.012 WHISKEY ROAD GFFICE 210 mies 1.40 YES $4BOC6__[AIKEN COUNTY MAGISTRATE OFFICE
TOTAL $580,990.045 -
}— wo 2 - —
[FHE DOLLAR AMOUNTS [ ASSETS WERE GSTAINED FROM AIVER COUNTY FIRANEE DEPY; FAIBLIC WORKS DEFT, AND ASSESSOR'S OFFICE FAES, i
{ESE DOALAR FIGURES ARE HOY INTENDED OR 10 §E CONSTRUED AS MARKET VALUES OF THESE PARCELS.
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Summary

suitability guidelines established by DOE. DOE is &lso subject to environmental protection and
transportation requirements such as those set by the Clean Air Act; Clean Water Act; Hazardous Material
Transportation Act; Emergency Planning and Community Right-to-Know Act of 1986; Comprehensive
Environmentz] Response, Compensation, and Liability Act; Resource Conservation and Recovery Act;
National Historic Preservation Act; Archaeological Resources Protection Act; Endangered Species Act;
Nuclear Regulatory Commission regulations applicable to the transportation of radioactive materials;
U.S. Department of Transportation regulations governing the transportation of hazardous materials; and
applicable Nevada State statutes and regulations. In accordance with several statutes, DOE would need
several new permits, licenses, and approvals from both Federal and State agencies o construet, operate
and monitor, and eventually close the proposed Yucca Moeuntain Repository.

Under the authority of the Atomic Energy Act, DOE is responsible for establishing a comprehensive
health, safety, and environmental program for its activities and facilities. The Department has established
a framework for managing its facilities through the promulgation of regulations and the issuance of DOE
Orders. In general, DOE Orders set forth policies, programs, and procedures for implementing policies.
Many DOE Orders contain specific requirements in the areas of radiation protection, nuclear safety and
safegunrds, and security of nuclear material. Because the Nuclear Regulatory Commission is authorized
to license the proposed Yucca Mountain repository, DOE issued Order 250.1 exempting such a repository
from compliance with provisions of DOE Orders that overlap or duplicate Nuclear Repulatory
Commission licensing requirements,

DOE has interacted with agencies authorized to issue permits, licenses, and other regulatory approvals, as
well as those responsible for protecting such significant resources as endangered species, wetlands, or
historic properties. DOE also has coordinated with the affected units of local government, U.S, Nuclear
Regulatory Comnmission, U.S, Air Force, TS, Navy, 1,8, Department of Agriculture, U.S. Department of
Transportation, {J.8. Environmental Protection Agency, Department of the Interior inclnding its Bureaus
(U.5. Fish and Wildlife Service, National Park Service, and Bureau of Land Management), the Council
on Environmentat Quality, Nevada Department of Transportation, and Native American tribes. In
addition, DOE provided a copy of the Draft EIS and Supplement to the Draft EIS to these agencies and
entities.

S8.12 Conclusions

$.12.1 MAJOR CONCLUSIONS OF THE EIS

in general, the Proposed Action would cause small, short-term public health impacts due primarily to the
transportation of spent nuclear fuel and high-level radioactive waste from the existing commercial and
DOE sites to the proposed repository. The specific impacts at the repository site would be very small as
indicated in Table S-1. The transportation impacts would be associated mainly with nonradiclogical
traffic fatalities and very low radiological doses to members of the public from the routine fransportation
of radioactive materials,

The EIS analysis demonstrated that the long-term performance of the proposed repository over 10,000
years would result in a mean peak anoual dose of 0.00002 millirem to a reasopably maximally exposed
individual hypothetically located 18 kilometers (11 miles) from the repository. The analysis of a human
intrusion event ocenrring at 30,000 years indicated 2 mean peak annual dose of 0.002 millirem to the
reasonably maximally exposed individual at the same Jocation.

As a result of this evaluation, DOE does not expeet the repository to result in impacts to public health
beyond those that could result from the prescribed radiation exposure and actvity concentration limits in
40 CFR Part 197 and 10 CFR Part 63 during the 10,000-year period after closure.
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Summary

IMPACTS FROM THE PROPOSED ACTION

Nonradiological hazards

s 2 to 3 worker fatalities from repository construction, operation and monitoring, and closure

s 2o 4 worker fatalities from iraffic accidents while commuting to and from the repository

s 6 to 14 traffic fataliies associated with the transporiation of construction materials and public
involvad in accidents with commuters

+ 3 to 5 traffic falalties assoclated with the shipment of spent nuclear fuel and high-level
radioactive waste

s 2 to 3 fataliies in the general population due to latent effects of vehicle emissions
(transportation of spent nuclear fus! and high-level radioactive waste, construction materials,
and commutars)

A T A e o S TR ]

RTATTSP  A P U ey LA

Radiolaglcal

« 4107 latent cancer fatalities to workers at the repository

s 3 to 12 latent cancer fatalities to workers during the loading and transport of spent nucisar fuel
and high-favel radivactive waste

* 0.5 to 2 latent cancar fatalities in the general population from releases of naturally ocouming
radon from the repository

+ 0.6 to 2.5 |atent cancer fatalities in the general popuiation from loading and transport of spent
nuclear fue! and high-leval radioactive wasis

o Essentially zero long-term latent cancer fataliies within 10,000 years associaled with the
repository performance

L R S O I A AT

These values represent the range of impacts for all operating modes, transportation scenarios, and
implementing aliernatives.

T T i L LA U R

Under the No-Action Aliemative, latent cancer fatalities would be unlikely in the short term in either the
worker or public populations. These short-term impacts would be very similar to those associated with
the Proposed Action. In addition, under the No-Action Alternative there would be no impacts associated
with the transportation of spent nuclear fizel and high-level radioactive waste to the proposed repository.
However, the obligation to store these materials continually in a safe configuration would become the
responsibility of future generations.

There could be large public health and environmental consequences under the No-Action Alternative if
there were no effective institutional control, causing storage facilities and containers to deteriorate and
radioactive contaminants from the spent nuclear fuel and high-level radioactive waste to enter the
environment. In such circumstances, there would be widespread contamination at the 72 commercial and
3 DOE sites across the United States, with resulting human health impacts.

Table S-1 compares the potentizl impacts associated with the Proposed Action to those associated with
the No-Action Alternative,

§.12.2 DISTINCTIONS BETWEEN IMPACTS OF THE PROPOSED ACTION AND
NO-ACTION ALTERNATIVE

The analysis of the potential short-term environmental impacts associated with the Proposed Action and
with the two No-Action scenarios revealed that the impacts would be small and related to health and
safety and to socioeconomics.
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Table $-1. Impacts associated with the Proposed Action and No-Action Alternative.” (page 1 of 4).
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‘Table 8-1. Impacts associated with the Proposed Action and No-Action Alternative,® (page 2 of 4).
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Table 5-1. Impacts associated with the Proposcd Action and No-Action Alternative.® (page 4 of 4).
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Ronges mipht differ from simple addition of the minimum and maximum values listed for the constituent phases beeause these values might not comespond between different phases.
For example, a scenarin that maximizes impacts during construction could result in minimal impacts during opermtions,

km? = squnse kilemeters; o conves 1o acres, multiply by 247.1.

‘To convert acre-feet 10 cubic meters, mulliply by 123349,

LCF = Intent concer fatality; MEE = maximally exposed individual,

With no effective institutionaf controls, the imally expaged individual could receive o fntnl dose of mdintion within a few weeks to months, Death would be coused by acute direct
udintion exposure,

B exposed population of 1y 3.9 bitlion over 10,000 years.

Nonradiological fatnfitics due to exhaust emissions health effects from spent nuclear fuct and high-leve! radionctive waste transpottation, including foadout; exhaust emissions health
effects from commuter and materials T ion for rwpost i perntion, and closure; and rail line or heavy-haul tucksfintermodal transfer station construction,
maintenance, ang operation.

Nonmadiological tmffic fatalitics from $pent nuclear fuel and high-fevel radioactive waste 1 ion atd traffic fatalities. As many s 10 to 17 of these fatafilies could be
members of the public.

dBA = Aoweighted decibels, n sound Asweighting for the fact that the human eer responds moge effectively (o some pitches than to others. Higher

pitches receive less weighting than lower ones,
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Summary

For the Proposed Action, using DOE’s preferred transportation mode (mostly rail), about 24 to 38 latent
cancer fatalities and nonradiological fatalities would be associated with the transpertation of spent
nuclear fuel and high-level radioactive waste and the construction, operation and monitoring, and clasure
of the repository at Yucca Mountain. Depending on the transportation mode, transportation impacts of
the Propesed Action would result in about 4 latent cancer fatalities and 14 to 23 nonradiological fatalities.
Construction and operation of the repository would result in 4 to 8 latent cancer fatalities and 2 to

3 nonradiological fatalities, depending on the repository operating mode,

In comparison, there would be about 25 latent cancer fatalities and nonradiological fatalities from the
No-Action Alternative (both scenarios) during the firsi 100 years. For both scenarios, there would be
about 7 nonradiciogical fatalities from commuting and shipping construction materials and about

16 latent cancer fatalities and 2 nooradiological fatalities from construction and operations.

Short-term socioeconomic impacts would occur in the Yucca Mountain region and at the existing storage
locations under the Proposed Action; impacts under the No-Action Alternative would occur only in the
Yucca Mountain region, Under the Proposed Action, there would be nearly 2,700 new jobs in the three-
connty area around Yucca Mountain (Clark, Lincoln, and Nye Counties). In addition, under the Propased
Action there would be lost jobs at each of the sites across the United States as spent nuclear fuel and
high-level radioactive waste was removed. Under the No-Action Alternative, there would be a loss of
about 4,700 direct and indirect jobs in the three-county area around Yucca Mountain once reclamation
was completed. There would be no short-term socioeconomic impacts at the storage sites under the
No-Action Alternative.

The potential long-term (postclosure to 106,000 years) environmental impacts of the Proposed Action and
No-Action Scenario 1 {continued institutional control) would also be small. Under the Proposed Action,
there would be virtually no latent cancer fatalities (much less than 1) over 10,000 years. In addition, there
would be a potential for very small impacts to vegetation and animals over the repository area as soil
surface temperatures increased. Under the No-Action Scenario 1, there would be about 13 latent cancer
fatalities and zbout 1,100 nonradiological fatalities associated with the construction and replacement of
storage facilities, monitoring of facilities, worker comnmuting, and transportation of construction
materials, Small impacts to other resources (for example, socioeconomics, biological resources, utilities
and services) would occur.

There would be differences in the potential long-term environmental impacts under No-Action Seenario 2
(no institutional control after 100 years) compared to No-Action Scenario 1. Under No-Action

Scenarip 2, there would be about 3,300 latent cancer fatalities over 10,000 years as storage facilities
across the United States degraded and radionuclides from spent nuclear fuel and high-level radioactive
waste reached and contaminated the environment. There would be no fatalities associated with
transportation, construction, or operation because those activities would not occur after the preswmed loss
of institutional control.

5.12.3 AREAS OF CONTROVERSY

The Department acknowledges that areas of controversy exist regarding the Proposed Action and the
analyses in this EIS. Areas of controversy were identified during the public interaction processes. Many
of these are not resolvable because they reflect either differing points of view or irreducible uncertainties
in predicting the future, However, the Department has considered these areas in the development of this
Final EIS. Other issues raised by the public are summarized in Section 5.4.2.4.

Native American Viewpoint
Disagreement exists about the nature of the repository as it might impact elements of the natural and
culturai environment that are of concern to Native American tribes.
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