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The Honorable Steven Chu
Secretary, US Department of Energy
1000 Independence Avenue, SW
Washington, DC 20585

US Department of Energy
1000 Independence Avenue, SW
Washington, DC 20585

Gregory B. Jaczko
Chairman
U.S. Nuclear Regulatory Commission
Mail Stop O-16G4
Washington, DC 20555-0001

U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3F23
Washington, DC 20555-0001

Thomas Moore
U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3F23
Washington, DC 20555-0001

Paul Reyerson
U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3F23
Washington, DC 20555-0001

Richard Wardwell
U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3F23
Washington, DC 20555-0001

Channing D. Phillips
U.S. Attorney's Office
555 4 h Street, NW

Washington DC 20530

Eric H. Holder, Esquire
US Attorney General
US Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

Dear All Opposing Counsel:

Enclosed please find Aiken County's Petition for Declaratory and Injunctive Relief and Writ of Mandamus with which
you are hereby served. Aiken County has filed this action to prevent, the Department of Energy from withdrawing and
the Nuclear Regulatory Committee from allowing the withdrawal of the license application for the Yucca Mountain
Project. Aiken County respectfully requests that the application not be withdrawn until this matter is resolved. Please
call me with any questions

Very truly yours,

Thomas R. Go all
TRG/shd
Columbia: 1319263 v.I
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AIKEN COUNTY, 10-.i0!G
Petitioner,

V.

STEVEN CHU, Secretary of the Department of Energy, in his
Official Capacity; UNITED STATES DEPARTMENT OF

ENERGY; GREGORY B. JACZKO, Chairman of the Nuclear
Regulatory Commission, in his Official Capacity; UNITED

STATES NUCLEAR REGULATORY COMMISSION;
THOMAS MOORE, PAUL RYERSON and RICHARD

WARDWELL, UNITED STATES NUCLEAR REGULATORY
COMMISSION ATOMIC SAFETY AND LICENSING BOARD

JUDGES, in their official Capacity; and the NRC ATOMIC
SAFETY AND LICENSING BOARD,

Respondents.

IN RE: AIKEN COUNTY, PETITIONER

PETITION FOR DECLARATORY AND
INJUNCTIVE RELIEF AND WRIT OF MANDAMUS

Thomas R. Gottshall (D.S.C. No. 2406)
Alexander G. Shissias (D.S.C. No. 6881)

,HAYNSWORTH SENKLER BoYD, P.A.
Post Office Box 11889
Columbia, South Carolina 29211
(803) 779-3080

Co unsel for Petitioner
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UNITED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCUIT

In Re: Aiken County, Petitioner

Aiken County,
PETITION FOR DECLARATORY

Petitioner, AND INJUNCTIVE RELIEF AND WRIT
OF

vs. MANDAMUS

Steven Chu, Secretary of the
Department of Energy, in his
Official Capacity; United States
Department of Energy; Gregory B.
Jaczko, Chairman of the Nuclear
Regulatory Commission, in his
Official Capacity; United States
Nuclear Regulatory Commission;
Thomas Moore, Paul Ryerson and
Richard Wardwell, United States
Nuclear Regulatory Commission
Atomic Safety and Licensing Board
Judges, in their official Capacity;
and the NRC Atomic Safety and
Licensing Board

Respondents.

BACKGROUND

1. Petitioner, Aiken County, brings this petition seeking declaratory and

injunctive relief and a writ of mandamus. Specifically, Aiken County seeks to

enjoin the final decision of the Respondents, Steven Chu, Secretary of the

Department of Energy, in his Official Capacity (the "Secretary of Energy") and the



Department of Energy, to file a motion with the judges of the NRC Atomic Safety

and Licensing Board, under the Nuclear Regulatory Commission of which Gregory

B. Jaczko is chairman, to withdraw the previously submitted application for

Construction Authorization to construct a high-level waste geologic repository at

Yucca Mountain in Nevada (the "License Application"). This application is

presently under review by the NRC. Aiken County also brings this petition to

challenge the Board's decision, made at the request of the United States

Department of Energy ("DOE"), to stay review of the License Application pending

the withdrawal of the License Application.

2. The DOE announced its intent to withdraw the License Application

and to permanently terminate the licensing process by filing a motion with the

NRC Atomic Safety and Licensing Board (the "Board"), seeking to stay the

hearing process for the License Application. A copy of DOE's Motion to Stay

Proceedings (the "Motion") is attached hereto as Exhibit A. In the Motion, DOE

stated, "DOE intends to withdraw the pending application with prejudice ... " See

Exhibit A.

3. In response to the Motion, on February 16, 2010, the Board issued an

Order staying the review of the licensing process. A copy, of the Order granting

the stay of proceedings is attached hereto as Exhibit B.
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4. These actions by the Respondents are in direct violation of the

provisions of the Nuclear Waste Policy Act of 1982, as amended, 42 U.S.C.A. §§

10101 et seq. (2005), ("NWPA"), which specifically requires that DOE seek a

license for and develop the geologic repository at Yucca Mountain in Nevada

("Yucca Mountain Project"), and that the NRC act on the License Application.

5. The Secretary of Energy has breached his obligations under the

NWPA by making the motion to stay pending his withdrawing the License

Application with prejudice. 42 U.S.C.A. § 10134(b) requires that the Secretary

submit such an application, and does not provide that the application can be

withdrawn. Such a construction would eviscerate the intent of the statutory

scheme, that being to develop and implement a long-term radioactive waste storage

facility at Yucca Mountain, which project cannot begin until proper licensing is

obtained.

6. The remaining Respondents have failed to act as required under 42

U.S.C.A. § 10134(d) by acquiescing in and granting the Department of Energy's

request that consideration of the already submitted License Application be stayed

pending its withdrawal, rather than considering and issuing a final decision on the

merits of said application. Under 42 U.S.C.A. § 10134(d), these parties have an

obligation to review and rule on the License Application as submitted.
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7. DOE's action also violates the National Environmental Policy Act, 42

U.S.C.A. §§ 4321, et seq. (2003), ("NEPA"), because withdrawing the License

Application "with prejudice" will terminate the Yucca Mountain Project, even

though DOE's Record of Decision ("ROD") on the project rejected any .""No

Action Alternative."

8. Aiken County seeks to set aside the DOE Motion and its decision to

withdraw the License Application as arbitrary and capricious under the

Administrative Procedure Act, 5 U.S.C.A. §706(2)(A) (2007), ("APA"), and seeks

to enjoin Respondents from withdrawing the License Application. Aiken County

further seeks to enjoin the Respondents from taking any action that terminates or

delays the Yucca Mountain Project License Application or the licensing process as

mandated by NWPA. Additionally, Aiken Country requests the Court issue a writ

of mandamus directing the individual Respondents to properly fulfill their duties

under NWPA.

ISSUES PRESENTED

Did the Secretary of Energy breach his obligations under the NWPA by

making the motion to stay the licensing procedures pending the withdrawal of the

Licensing Application with prejudice when he was required to make such

application pursuant to 42 U.S.C.A. § 10134(b)?
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• Did the remaining Respondents fail to act as required under 42 U.S.C.A. §

10134(d) by acquiescing in and granting the DOE's Motion to stay review of the

License Application pending the withdrawal of the DOE's License Application

when they had a statutory mandate to consider and either accept or reject such

application?

* Does the decision of the Secretary of Energy to withdraw the Licensing

Application with prejudice violate NEPA?

* Are the actions of the Secretary of Energy arbitrary and capricious as a

matter of law and violative of the APA?

JURISDICTION AND VENUE

9. This Court has jurisdiction over the subject matter of this action

pursuant to NWPA section 119(a)(2), 42 U.S.C.A. § 10139(a), which provides the

United States courts of appeals shall have original and exclusive jurisdiction over

any civil action: "(A) for review of any final decision or action of the Secretary,

the President, or the Commission under this subtitle [42 U.S.C.A. § 10131 et seq.];

(B) alleging the failure of the Secretary, the President, or the Commission to make

any decision, or take any action, required under this subtitle [42 U.S.C.A. § 10131

et seq.]; (C) challenging the constitutionality of any decision made, or action taken,

under any provision of this subtitle [42 U.S.C.A. § 10131 et seq.]...
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10. Pursuant to 28 U.S.C.A. § 2201 (2006), this Court is further

authorized to grant declaratory and injunctive relief in cases where a federal

agency, such as the DOE and the NRC, has violated federal law. Furthermore the

APA, 5 U.S.C.A. § 706(2), requires a reviewing court to set aside final agency

action found to be not in accordance with the law, in excess of the agency's

statutory authority, or not in observance of procedures required by law.

11. Venue is proper in this Court pursuant to the NWPA section

119(a)(2), 42 U.S.C.A. § 10139(a)(2), which provides: "[t]he venue of any

proceeding under this section shall be in the judicial circuit in which the petitioner

involved resides or has its principal office, or in the United States Court of Appeals

for the District of Columbia."

12. Plaintiff has standing to assert its challenge because Plaintiff has

suffered a concrete and particularized injury-in-fact from the Respondents'

violation of the NWPA and NEPA, and because Plaintiff faces imminent future

harm as the direct result of the Respondents' refusal to comply with these Acts.

Furthermore, Plaintiffs injury is redressable by the Court if the Court grants the

relief Plaintiff seeks.

THE PARTIES

13. Plaintiff, Aiken County, is a County of the State of South Carolina, as

provided for under Article VII of the South Carolina Constitution. Plaintiff is an
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independent governmental entity authorized to levy taxes, incur debt, and exercise

eminent domain powers under Title 4 of the South Carolina Code of Laws. Aiken

County has the responsibility to exercise its police powers for the health, safety

and welfare of its citizens, and the procedural right to ensure, with regard to

activities undertaken by the Federal Government within Aiken County, that the

Federal Government observes procedures mandated by the law, the purpose of

which is to protect the health, safety and welfare of the people of Aiken County.

See City of Dania Beach v. FAA, 485 F.3d 1181, 1186-87 (D.C. Cir. 2007). Aiken

County is the location of the Savannah River Site ("SRS"), one of the DOE

locations currently acting as a temporary storage facility for spent nuclear fuel and

.high-level radioactive waste. SRS covers over ten percent of the land in Aiken

County. SRS Community Reuse Organization, The Future of SRS: The

Community Perspective at 5, available online at

www.srscro.org/downloads/SRRDI%/20DOE%/o20lssues.doc. Further, Aiken

County owns substantial real property in close proximity to SRS. See Affidavit of

Clay Killian, County Administrator for Aiken County, attached hereto as Exhibit

C. Most of SRS is located in Aiken County, South Carolina. Yucca Mountain is

the site selected for the long-term disposal of these radioactive materials.

14. Defendant Secretary is responsible for administering DOE operations,

specifically, undertaking the site selection and approval process for a repository.
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15. Defendants Secretary and DOE are required by Congress to carry out

the statutory mandates of the NWPA related to the site selection, characterization,

design, and filing of an application for a license to construct and operate a

repository for disposal of high-level radioactive waste and spent nuclear fuel at

Yucca Mountain.

16. Defendant Gregory B. Jaczko, Chairman of the Nuclear Regulatory

Commission, ("NRC") in his Official Capacity ("Chairman"), is responsible for

administering the operations of the NRC.

17. Defendant NRC is the federal agency authorized by Congress under

the NWPA to consider the license application for a nuclear repository and issue a

final decision approving or disapproving the issuance of said license.

18. Defendants Thomas Moore, Paul Ryerson and Richard Wardwell,

United States Nuclear Regulatory Commission Atomic Safety and Licensing Board

Judges, in their official Capacity (collectively, "Judges"), have been selected by

NRC to consider the License Application.

19. Defendant Board, under the NRC, is the tribunal responsible for

considering the License Application.

FACTS AND GOVERNING LAW

20. The NWPA provides the essential environmental safeguards to protect

the United States from the hazards associated with spent nuclear fuel and high-
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level radioactive waste. Under the NWPA, the federal government protects the

public from these hazards. See 42 U.S.C.A. § 10131(b) ("The purposes of this

subtitle [42 U.S.C. §§ 10131 et seq.] are-- (1) to establish a schedule for the siting,

construction, and operation of repositories that will provide a reasonable assurance

that the public and the environment will be adequately protected from the hazards

posed by high-level radioactive waste and such spent nuclear fuel as may be

disposed of in a repository; (2) to establish the Federal responsibility, and a

definite Federal policy, for the disposal of such waste and spent fuel").

21. The NWPA mandates that the Secretary of Energy and DOE are to

establish a schedule for the siting, construction, and operation of a geologic

repository for used nuclear fuel and other high-level radioactive waste. See 42

U.S.C.A. § 10131.

22. In 1987, Congress adopted an amendment to the NW.PA that directed

DOE to study a site at Yucca Mountain, Nevada, as the site for a potential

repository for geologic disposal of used nuclear fuel. See 42 U.S.C.A. § 10172.

The NWPA provides a specific, extensive process that allows other Government

agencies, state governments, and Indian tribes to participate in decision-making,

including design and siting of the repository for the radioactive waste.

23. As this project constitutes major federal action with potentially

significant environmental impacts, DOE is required to prepare an environmental
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impact statement under NEPA, 42 U.S.C.A. § 4332 (2003) and 42 U.S.C. §

10134(a)(1)(D). In accordance with the NEPA and NWPA, DOE has actively

pursued development of the Yucca Mountain Project, including issuance of a Final

Environmental Impact Statement ("FEIS") after extensive involvement of other

Government agencies, state governments, and Indian tribes. See Department of

Energy, Final Environmental Impact Statement for a Geologic Repository for the

Disposal of Spent Nuclear Fuel and High-Level Radioactive Waste at Yucca

Mountain, Nye County, Nevada, DOE/EIS-0250 Section S-12, pp. S-83-S-88

(2002) ("FEIS -250"), a portion of which is attached hereto as Exhibit D, and the

entire FEIS 250 is located at http://www.gc.energy.gov/NEPA/finalEIS-0250.htm.

24. Under Pub. L. 107-200, passed July 23, 2002, the Yucca Mountain

site received official site designation within the meaning of 42 U.S.C.A. § 10135.

25. The NWPA mandates the following additional actions be taken by

DOE and NRC if and when site designation under 42 U.S.C.A. § 10135 becomes

effective, which it did on July 23, 2002:

DOE must submit an application for Construction Authorization (the

License Application) to construct a high-level waste geologic

repository at Yucca Mountain in Nevada. See NWPA Sec. 114 (b)

[42 U.S.C.A. § 10134(b)] ("...the Secretary shall submit to the
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Commission an application for a construction authorization for a

repository at such site ...") (emphasis added).

NWPA Sec. 114 (d) [42 U.S.C.A. § 10134(d)] provides "The

Commission shall consider an application for a construction

authorization for all or part of a repository in accordance with the laws

applicable to such applications, except that the Commission shall

issue a final decision approving or disapproving the issuance of a

construction authorization not later than the expiration of 3 years after

the date of the submission of such application." ..." (emphasis added).

26. In June 2008, DOE submitted the License Application for a repository

at Yucca Mountain to the NRC. DOE's License Application was being reviewed

by the NRC in accordance with the NWPA. This review process includes conduct

of public hearings before the Board.

27. DOE's Office of Civilian Radioactive Waste Management

("OCRWM") began participating in the licensing proceedings by answering

requests for additional information from the NRC, updating the license application

and related documents, and preparing for the Board hearings.

28. The Board undertook extensive preliminary activities, until February

1, 2010. On February 1, 2010, DOE filed its Motion with the Board seeking a stay

in hearings, stating "[t]he President directed that the Department of Energy
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'discontinue its application to the U.S. Nuclear Regulatory Commission for a

license to construct a high-level waste geologic repository at Yucca Mountain in

2010 .... ' Moreover, the budget specifies that 'all funding for development of the

Yucca Mountain facility will be eliminated' for fiscal year 2011.... In accord with

these determinations, DOE has advised the undersigned counsel that DOE intends

to withdraw the pending application with prejudice." See Motion, Exhibit A.

29. In response to the Motion, on February 16, 2010, the Board granted

the Motion and issued an Order staying the review of the licensing process. See

Order, Exhibit B.

REASONS WHY THE WRIT SHOULD ISSUE

I. Violation of NWPA

30. Respondents have failed to and refuse to fulfill their duties mandated

by the NWPA.

31. The Secretary of Energy has breached his obligations under the

NWPA by filing the Motion to stay pending withdrawal of the License Application

with prejudice. 42 U.S.C.A. § 10134(b) requires that the Secretary submit such an

application, and does not provide that the application can be withdrawn. Such a

construction would eviscerate the intent of the statutory scheme, that being to

develop and implement a long-term radioactive waste storage facility at Yucca

Mountain.
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32. The remaining Respondents have failed to act as required under 42

U.S.C.A. § 10134(d) by acquiescing in and granting the DOE's request that

consideration ofthe License Application be stayed pending its withdrawal, rather

than considering and issuing a final decision on the merits of said application.

Under 42 U.S.C.A. § 10134(d), these parties have an obligation to review and rule

on the application as submitted.

33. It is the NRC's duty, as well as the Board Judges' duty, to pursue the

License Application, and in doing so, the Motion should have been rejected

outright as unlawful and in violation of NWPA. Further, any future request to

withdraw the License Application or otherwise prevent the NRC's review of the

License Application must also be rejected.

34. Withdrawing the License Application for the Yucca Mountain Project

will effectively end DOE's effort to develop the project and is directly contrary to

the mandate of the NWPA.

35. The Motion included the statement "DOE intends to withdraw the

pending application with prejudice." (emphasis added). See Exhibit A.

DOE's attempts to withdraw the License Application "with prejudice" is an

attempt by the Secretary of Energy and DOE to terminate the License Application

in such a way so as to prevent it from being reconsidered in the future, effectively

operating as an end run around the legislative mandates of the NWPA.
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36. Respondent DOE has offered no opportunity for any member of the

public or any non-governmental organization to provide information or comments

on the environmental impact of their action to halt the Yucca Mountain Project

licensing process mandated by the NWPA and NEPA. This constitutes an

additional injury to Petitioner's procedural rights, namely, the right to have the

executive branch observe procedures mandated by law. City of Dania Beach v.

FAA, 485 F.3d 1181, 1186-87 (D.C. Cir. 2007).

37. Should Respondents' actions be allowed, Petitioner will be adversely

affected and irreparably injured. Specifically, abandonment of the LicenSing

Application process effectively ends DOE's effort to develop the Yucca Mountain

Project, and SRS, a facility which spans 10% of the land in Aiken County, may

become a permanent repository for defense plutonium and other high-level nuclear

waste in violation of long-standing federal assurances to the contrary.

38. By DOE's own analysis, this decision could result in "widespread

contamination at the 72 commercial and 5 DOE sites across the United States, with

resulting human health impacts." See FEIS-250, Exhibit D. The negative

perception and potential for health risks associated with the presence of a "nuclear

waste dump" in Aiken County will adversely affect future economic development

and job creation efforts. SRS, in Aiken County, South Carolina, is one of the five

referenced DOE sites.
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39. Petitioner will suffer irreparable injury if Respondents are not

compelled to perform their clear legal duty. Petitioner's injuries are actual,

concrete injuries likely to be caused by the Respondents' violation of mandatory

duties under the NWPA. These injuries would be redressed by the relief sought.

II. Violation of NEPA.

40. As part of the process of producing the FEIS mandated under NEPA

and the NWPA, DOE was required to consider various alternatives to building the

Yucca Mountain facility, and was required to solicit public comment and the

comments of other federal agencies.

41. Among the alternatives being considered was the alternative of not

building the Yucca Mountain facility at all; the so-called "No Action Alternative."

42. DOE's FEIS, issued in February of 2002, considered and rejected the

No Action Alternative, concluding that "[t]here could be large public health and

environmental consequences under the No-Action Alternative ... causing storage

facilities and containers to deteriorate and radioactive contaminants from the spent

nuclear fuel and high-level radioactive waste to enter the enviromnent. In such

circumstances, there would be widespread contamination at the 72 commercial and

5 DOE sites across the United States, with resulting human health impacts." Seeý

FEIS- 250, Exhibit D.
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43. By making the decision to withdraw the License Application "with

prejudice," DOE unlawfully foreclosed any alternativethat involves construction

of the Yucca Mountain facility, thereby implementing the previously rejected No

Action Alternative.

44. In altering the selected alternative from that originally selected in the

FEIS, DOE did not attempt to reopen, reconsider, alter, or otherwise attempt to

modify the FEIS, nor did it solicit public comment, or the input of other federal

agencies as required by the NEPA process. Accordingly, Respondents' actions are

in violation of NEPA.

1II. Violation of the U.S. Constitution (Separation of Powers)

45. The U.S. Constitution provides that "All legislative Powers herein

granted shall be vested in a Congress," U.S. CONST. art. I § 9, and "[t]he executive

Power shall be vested in a President," U.S. CONST. art. II § 1. The President takes

an oath to faithfully execute his office and preserve the Constitution. The

President and his administration, including respondent Secretary of Energy, must

respect the separation of powers. The Administration's decision not to execute the

legislative mandates of the NWPA, now being carried out by the Secretary of

Energy, is a violation of the separation of powers mandated by the U.S.

Constitution.

16



IV. Violation of the APA

46. The APA, 5 U.S.C.A. § 701, et seq. (2007), entitles a party to seek

judicial review of an agency action where a legal wrong is alleged and the party

alleging the violation is adversely affected or aggrieved by the agency action.

47. Pursuant to 5 U.S.C.A. § 706 (2) (A), (D), a reviewing court shall

hold unlawful and set aside an action found to be arbitrary, capricious, or otherwise

not in accordance with the law. The APA authorizes a court to compel action

which has been unlawfully withheld. 5 U.S.C.A. § 706(1).

48. As set forth above, Respondents have violated the APA by failing to

allow participation by other agencies, state and local government and the public

during decision-making relative to their actions and by deciding to withdraw the

License Application "with prejudice," effectively-terminating the Yucca Mountain

Project, all of which is contrary to their duties under NWPA.

RELIEF SOUGHT

WITEREFORE, Petitioner prays that this Court issue its Order:

a declaring that Respondents are in violation of the NWPA, NEPA, the

Constitution of the United States, and the Administrative Procedures Act, by

staying the licensing proceedings and deciding to withdraw the License

Application for the Yucca Mountain Project;

17



b. granting injunctive relief and a writ of mandamus requiring that

Respondent Board Judges strike their stay order suspending discovery in the Yucca

Mountain Licensing proceedings and that the NRC process for a licensing decision

continue in accordance with the NWPA and the laws and regulations applicable to

such proceedings;

c. granting injunctive relief and a writ of mandamus requiring that

Respondent DOE withdraw its motion currently before Board seeking a stay in

Yucca Mountain Project licensing proceedings;

d. granting injunctive relief and a writ of mandamus enjoining

Respondents DOE and Secretary of Energy from withdrawing the License

Application;

e. granting injunctive relief and a writ of mandamus requiring

Respondents to comply with NWPA by continuing the licensing process, as

required by law, for the License Application for the Yucca Mountain Project;

f. award Petitioner reasonable costs, litigation expenses, and attorney

fees associated with this litigation as provided by the Equal Access to Justice Act,

28 U.S.C.A. § 2412 (2006); and

g. granting such other and further relief as this Court deems just and

proper.
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Respectfully submitted,

HAYNSWORTH SINKLER BOYD, P.A.

By:_ _ _ _ _ _
Thomas R. Gottshall, D.S.C. # 2406
(DC Circuit Admission Requested)
tgottshall@hsblawfirm.com
Alexander G. Shissias, D.S.C. # 6881
(DC Circuit Admission Requested)
ashissias@hsblawfirm.com
P. O. Box 11889
Columbia, SC 29211-1889
(803) 779-3080

Attorneys for Petitioner Aiken County

February 19, 2010
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ADDENDUM



UNITED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCUIT

In Re: Aiken County, Petitioner

Aiken County,
CERTIFICATE AS TO PARTIES,

Petitioner, RULINGS AND RELATED CASES

vs.

Steven Chu, Secretary of the
Department of Energy, in his
Official Capacity; United States
Department of Energy; Gregory B.
Jaczko, Chairman of the Nuclear
Regulatory Commission, in his
Official Capacity; United States
Nuclear Regulatory Commission;
Thomas Moore, Paul Ryerson and
Richard Wardwell, United States
Nuclear Regulatory Commission
Atomic Safety and Licensing Board
Judges, in their official Capacity;
and the NRC Atomic Safety and
Licensing Board

Respondents.

This matter has been brought in the original jurisdiction of this Court

pursuant to 42 U.S.C.A. § 10139(a) and relates to the final order of the NRC

Atomic Safety and Licensing Board, attached to the Petition as Exhibit B, and the



Department of Energy's decision to withdraw the Yucca Mountain license

application as shown in Exhibit A to the Petition.

PARTIES:

1. Aiken County, South Carolina

2. Steven Chu, Secretary of the Department of Energy, in his Official Capacity

3. United States Department of Energy

4. Gregory B. Jaczko, Chairman of the Nuclear Regulatory Commission, in his
Official Capacity

5. United States Nuclear Regulatory Commission

6. Thomas Moore, Paul Ryerson and Richard Wardwell, United States Nuclear
Regulatory Commission Atomic Safety and Licensing Board Judges, in their
official Capacity

7. NRC Atomic Safety and Licensing Board

RULING UNDER REVIEW

The final order of the NRC Atomic Safety and Licensing Board dated

February 16, 2010, attached to the Petition as Exhibit B, in response to the

Department of Energy's motion found in Exhibit A.

RELATED CASES

None known to Aiken County.



Respectfully submitted,

HAYNSWORTH SINKLER BOYD, P.A.

By: .
Thomas R. Goitshall, D.S.C. # 2406
(DC Circuit Admission Requested)
tgottshall@hsblawfirm.com
Alexander G. Shissias, D.S.C. # 6881
(DC Circuit Admission Requested)
ashissias@hsblawfirm.com
P. O. Box 11889
Columbia, SC 29211-1889
(803) 779-3080

Attorneys for Petitioner Aiken County

February 19, 2010
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:
Thomas S. Moore, Chairman.Paul S. Ryerson

Richard E. Wardwell

)
In the Matter of ) Docket No. 63-001

)
U.S. DEPARTMENT OF ENERGY ) ASLBP No. 09-892-HLW-CAB04

• - )

(High-Level Waste Repository) ) February 1, 2010

U.S. DEPARTMENT OF ENERGY'S MOTION TO
STAY THE PROCEEDING

Today, the President announced the Administration's budget for fiscal year 2011. In that

budget, the President directed that the Department of Energy "discontinue its application to the

U.S. Nuclear Regulatory Commission for a license to construct a high-level waste geologic

repository at Yucca Mountain in 2010 ... ." Budget of the U.S. Government, Fiscal Year 2011,

Appendix at 437 (available at http://www.whitehouse.gov/omb/budget/fy201 I/assets/doe.pdf);

see id, Terminations, Reductions, and Savings at 62 (available at http://www.whitehouse.gov/

omb/budget/fy201 1/assets/trs.pdf) (Attached). Moreover, the budget specifies that "all funding

for development of the Yucca Mountain facility will be eliminated" for fiscal year 2011. Id.

In accord with these determinations, DOE has advised the undersigned counsel that DOE

intends to withdraw the pending application with prejudice and to submit a separate Motion,

pursuant to 10 C.F.R. § 2.107(a), within the next 30 days, to determine the terms and conditions,



if any, of that withdrawal. To avoid the unnecessary expenditure of resources by the Board, the

NRC Staff, and all other parties to this proceeding, DOE hereby requests that the Board stay

proceedings (with one exception discussed below) in this matter through the disposition by the

Board of any DOE motion under Section 2.107 filed within the next 30-days. See Duke Energy

Corp. (Catawba Nuclear Station, Units 1 and 2), unpublished Commission Order (Jan. 30, 2004)

and Yankee Atomic Elec. Co. (Yankee Nuclear Power Station), 1966 WL 627, 640 (N.R.C.) (Oct.

2, 1996) (Commission granting "housekeeping" stay to accommodate time for future Staff filings

and parties' responsive filings); see generally Nat'l Audubon Soc'y, Inc. v. Watt, 678 F.2d 299,

307 (D.C. Cir. 1982) (discussing parties' agreement "to a stay of the proceedings 'to conserve

judicial resources' ... [T]he need for a stay was premised, in large part, on a new policy toward

federal water projects adopted by an incoming Administration").

The one exception that DOE proposes to this stay of proceedings would apply to DOE's

submission addressing the Board's questions at the January 27, 2010 Case Management

Conference, as well as the other parties' written responses to that filing. DOE intends to adhere

to its commitment to make that filing. That document, and other parties' responses, may provide

information relevant to the winding up of this proceeding.'

Finally, DOE notes that Answers to this Motion are due in 10 days, but depositions are

scheduled to begin approximately two weeks from today, and the electronic indexes associated

with derivative discovery for those depositions under 10 C.F.R. § 2.1019 are due next week. In

order to preserve the resources of the parties, DOE requests that the Board issue as soon as

possible an interim Order suspending discovery pending its resolution of this Motion.

In accordance with this Board's Order of December 22, 2009, that parties "not [1 take any actions at this time that
would prevent or hinder their ability to archive LSN documentary material in a readily accessible format," DOE will
preserve and maintain its LSN collection pending further instruction.

2



DOE counsel has made a sincere attempt to confer with counsel for the other parties prior

to filing this Motion, per 10 C.F.R. § 2.323(b), including holding a telephone conference to

which counsel for each party was invited. As a result of that consultation, the following parties

concur with this Motion: State of Nevada, State of California, Nuclear Energy Institute, Clark

County, Nye County, Inyo County, and Eureka County.

The following parties take no position as of the time of this filing: the NRC Staff, JTS,

NCAC, and the "Four Counties" (i.e., Nevada Counties of Mineral, Lander, Churchill, and

Esmeralda).

White Pine County opposes the Motion.

Respectfully submitted,

* Signed (electronically) by Donald J. Silverman
Donald J. Silverman
Alex S. Polonsky
Counsel for the U.S. Department of Energy
Morgan, Lewis & Bockius LLP
1111 Pennsylvania Avenue, N.W.
Washington, DC 20004

Scott Blake Harris
Sean Lev
James Bennett McRae

U.S. Department of Energy
Office of the General Counsel
1000 Independence Avenue, SW
Washington, DC 20585

Dated in Washington, DC
this 1 st day of February

3
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THE BUDGET DOCUMENTS

Budget of the United States Government, Fiscal
Year 2011 contains the Budget Message of the President,
information on the President's priorities, budget over-
views organized by agency, and summary tables.

Analytical Perspectives, Budget of the United
States Government, Fiscal Year 2011 contains analy-
ses that are designed to highlight specified subject ar-
eas or provide other significant presentations of budget
data that place the budget in perspective. This volume
includes economic and accounting analyses; information
on Federal receipts and collections; analyses of Federal
spending; information on Federal borrowing and debt;
baseline or current services estimates; and other techni-
cal presentations.

The Analytical Perspectives volume also contains sup-
plemental material with several detailed tables, including
tables showing the budget by agency and account and by
function, subfunction, and program, that is available on
the Internet and as a CD-ROM in the printed document.

Historical Tables, Budget of the United States
Government, Fiscal Year 2011 provides data on budget
receipts, outlays, surpluses or deficits, Federal debt, and
Federal employment over an extended time period, gener-
ally from 1940 or earlier to 2011 or 2015.

To the extent feasible, the data have been adjusted to
provide consistency with the 2011 Budget and to provide
comparability over time.

Appendix, Budget of the United States
Government, Fiscal Year 2011 contains detailed in-
formation on the various appropriations and funds that
constitute the budget and is designed primarily for the
use of the Appropriations Committees. The Appendix con-
tains more detailed financial information on individual

programs and appropriation accounts than any of the.
other budget documents. It includes for each agency: the
proposed text of appropriations language; budget sched-
ules for each account; legislative proposals; explanations
of the work to be performed and the funds needed; and
proposed general provisions applicable to the appropria-
tions of entire agencies or group of agencies. Information
is also provided on certain activities whose transactions
are not part of the budget totals.

AUTOMATED SOURCES OF
BUDGET INFORMATION

The information contained in these documents is avail-
able in electronic format from the following sources:

Internet. All budget documents, including documents
that are released at a future date, spreadsheets of many
of the budget tables, and a public use budget database
are available for downloading in several formats from the
Internet at www.budget~gov /budget. Links to documents
and materials from budgets ofprioryears are also provided.

Budget CD-ROM. The CD-ROM contains all of the
budget documents in fully indexed PDF format along with
the software required for viewing the documents. The
CD-ROM has many of the budget tables in spreadsheet
format and also contains the materials that are included
on the separate Analytical Perspectives CD-ROM.

For more information on -access to electronic versions
of the budget documents (except CD-ROMs), call (202)
512-1530 in the D.C. area or toll-free (888) 293-6498. To
purchase the budget CD-ROM or printed documents call
(202) 512-1800.

GENERAL NOTES

1. All years referenced to are fiscal years, unless otherwise noted.

2. Detail in this document may not add to the totals due to rounding.

U.S. GOVERNMENT PRINTING OFFICE
WASHINGTON 2010

For sale by fth Srrttc~inndotr of Oocnmront, U.S. Goventrnmtn Printing Onfce
Intcorn; booksu-r.gpo.gov Phone: loll finn (266) 512-1900X) DC aea (20)~)512. IS(0

Fac: (202) 512-2104 Malt: Stop IDCC. Wnahington. DC 2ft)2.=011

ISBN 97".-1 6-084796-7
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PAYatENTs To STATes UNDER FEDERAL POWER ACTr-Continued
Program and Financlng--Continued

tdenlificalacode I9-.!3105,4-8- 2055 Aala 200 ,1t. tOll et.

23.95 intel new stfrptiss .. . . .... -3 -3 -3

6ew bWdoet aerthaf sal detail"
Mandattior

60.20 Appnrontlant (special fund) 3........... 3 3 3

Change In obflatetud ibancee:
73.10 Totalew i ......new.......... . 3 3 3
73.20 Ttaalenr re.. .r ............ -3 -3 -3

0ullays (rnon). deta&
86.97 Outlays fr new mandatolnry .3... .... 3 3 3

Net budget authkerity mad ouilfys,
6M.0D Budget amtilrity . ............... 3 3 3
90.0, Outlays ................................... .......... 3 3 3

The States are paid 37.5 percent of the receipts from Licenses
for occupancy and use of national forests and public lands within
their boundaries issued by the Federal Energy Regulatory Com-
mission (16 U.S.C. 810).

Noxrmsr HoME HsAING OIL RzsERvE

For necessary expenses for Northeast Home Heating Oil Reserve stor-
age, operation, and management activities pursuant to the Energy Policy
and Conservation Act, $11,300,000, to remain available until expended.
(Energy and Water Development and Related Agencies Appropriations
Act, 2010.)

Program and Financing (in milttes of ollars)

tenilliontiet ne9d H-5369-0-2-274 2050 aensal Z013 et. 2011 et.

Obligatlons by preoram activity,
DO30 56H5R .................... ............................. . 10 II 1

lO5 Ttual ne obligtaions (objedt clau 253._ .......... I 11 II

Budgetary ratarss aallable for obligtio
21AD0 Unobfigaied balance carnd forward, start of ymr I.. 1 1
22.60 Newbudget euthadtr eu)............................ 10 11 11

23.0 101t11 budge-tay resources avsilable fr obliatin .. . II 12 12
23.95 Total rne ablgatins -10 11 -1].

26.43 Unrbligoled balance carried tonwrdI, ad of yar I I I

New budget 11•,rn (gross). *etais
9iscrationry:

40.00 Appreopiation .. . . . ... .. .

Change In affipted balceL,
72A4 oblig•ted baice., •el r 01 .......... 9 tO 10
73.10 lToal new obQlgalto _ . . ........ 10 1 11
73.20 Totl outlays (ns) ....................... ... -9 -II -12

74.40 Oblieated balane. end fe year ............ -... to 9

Otlays [asrom%, deitil;
86.90 Outlays trenr now discretionary authority . -... .. . 9 9
8603 Outlays tire discmtienary ba•,anes ...... .. 9 2 3

et beudet authority and Citiys,
89.00 Budgetlte mu t _ .. .....-....... - II I I
90.00 Outlas .................... ............ .. 9 II 12

The Northeast Home Heating Oil Reserve provides an emer-
gency supply of home heating oil supply for the Northeast States
during times of inventory shortages and significant threats to

immediate further supply. Two million barrels ofheating oil will

provide supplemental emergency supply over a 10-day delivery
period, the time required for ships to carry heating oil from the
Guff Coast to New York Harbor.

Four-year contracts for the storage, operation and maintenance
of the reserve were awarded in August 2007 to Hess Corp (for
1,000,000 barrels in New York harbor) to Morgan Stanley (for
750,000 barrels in New Haven, CT), and to Hess Corp (for 250,000
barrels in Groton, CT). A sale of 35,000 barrels was conducted
at the time to offset storage costs. The Department repurchased
19,253 barrels of the oil in 2008. Purchase of the remainder,
15,427 barrels ofoil, is scheduled for 2010. New storage contracts
are planned for award in late 2011.

[NUCLEAR WASTE DIsPOSAL]

[For nuclear waste disposal activities to carry out the purposes of the
Nuclear Waste Policy Act of 1982, Public Law 97-425, as amended (the
"NWPA"), $98,400,000, to remain available until expended, and to be
derived from the Nuclear Waste Fund: Provided, That of the funds made
available in this Act for nuclear waste disposal and defense nuclear waste
disposal activities, 2.54 percent shall be provided to the Office of the At-
torney General of the State ofNevada solely for expenditures, other than
salaries and expenses of State employees, to conduct scientific oversight
responsibilities and participate in licensing activities pursuant to the
NWPA: Provided further, That notwithstanding the lack of a written
agreement with the State of Nevada under section 117(c) of the NWPA,
0.51 percent shall be provided to Nye County, Nevada, for on-site over-
sight activities under section 117(d) of the NWPA: Provided further, That
of the funds made available in this Act for nuclear waste disposal and
defense nuclear waste disposal activities, 4.57 percent shall be provided
to affected units of local government, as defined in the NWPA, to conduct
appropriate activities and participate in licensing activities under Section
116(cl of the NWPA: Provided further, That of the amounts provided to
affected units of local government. 7.5 percent of the funds provided for
the affected units of local governmentshall be made availableto affected
units oflocal government in California with the balance made available
to affected units of local government in Nevada for distribution as determ-
ined by the Nevada affected unita of local government: Provided further,
That of the funds made available in this Act for nuclear waste disposal
and defense nuclear waste disposal activities, 0.25 percent shall be
provided to the affected federally-recognized Indian tribes, as defined in
the NWPA, solely for expenditures, other than salaries and expenses of
tribal employees, to conduct appropriate activities and participate in li-
censing activities under section 118(b) of the NWVPA: Provided further,
That notwithstanding the provisions of chapters 65 and 75 of title 31,
United States Code, the Department shall have no monitoring, auditing
or other oversight rights or responsibilities over amounts provided to af-
fected units of local government: Provided further, That the funds for the
State of Nevada shall be made available solely to the Office of the Attorney
General by direct payment and to units of local government by direct
payment: Provided further, That4.57 percent of the funds made available
in this Act for nuclear waste disposal and defense nuclear waste disposal
activities shall be provided to Nye County, Nevada, as payment equal to
taxes under section 116(c•(3) of the NWPA. Provided further, That within
90 days of the completion of each Federal fiscal year, the Office of the
Attorney General of the State of Nevada, each affected federally-recog.
nized Indian tribe, and each of the affected units of local government
shall provide certification to the Department of Energy that all funds
expended from such payments have been expended for activities author-
ized by the NWPA and thin Act: Provided further, That failure to provide
such certification shall cause euch entity to be prohibited from any further
funding provided for similar activities: Provided further, That none of
the funds herein appropriated may be: (1) used directly or indirectly to
influence legislative action, except for normal and recognized executive-
legislative communications, on any matter pending before Congress or
a Stats legislature or for lobbying activity ss provided in 18 US.C. L913;
(2) used for litigation expenses; or (3) used to support multi-State efforts
or other coalition building activities inconsistent with the restrictions
contained in this Act: Provided further, That all proceeds and recovories
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realized by the Secretary in carrying out activities authorized by the
NWPA, including but not limited to, any proceeds from the sale ofassets,
shall be available without further appropriation and shall remain avail-
able until expended: Provided further, That of the funds made available
in this Act for Nuclear Waste Disposal, $5,000,000 shall be provided to
create a Blue Ribbon Commission to consider all alternatives for nuclear
waste disposal: Provided further, That no funds provided in this Act or
any previous Act may be used to pursue repayment or collection of funds
provided in any fiscal year to affected units of local government for
oversight activities that had been previously approved by the Department
of Energy, or to withhold payment of any such funds.] (Energy and
Water Development and Related Agencies Appropriations Act, 2010.)

Special and Trust Fund Receipt (is nillise of dollars)

Identification code 890 7--2-271 208 adld 2010 eal 2011 • at

01.01 Ba.nce. star of year . 20,494 22.162 24.028

01.99 Balance, slamltar . . 20.494 22,162 24,028
Receipts:

02.20 Ntlinr Wasle Dsnosal Fund .... ........ .... 770 773 779
02.40 Earnings on Investents. Nuclear Wale Dispoal Fund ......... 1.096 1.224 1,323

02.99 Total receipts and nolleclano ....................... 0. ,6 L'997 2.102

04.00 -Trlas Balances and cltclions ... ........ .... 22.360 24,.159 26.130
Appropriation'.

05.00 Nuclear Waste Disposl. .......................... -145 -98
05.01 Salaries and Eapense ...s -49 -29 -10
05.02 Salaries and Expenses --4 -4 -2

05.99 Total appraprieati on ...s... .......... -198 -131 -12.

07.99 Balance, endaoefnarn ............... 22,1n2 24,028 26,118

Program and Financing (in millions o dotllara)

identiication code 99-S2.7-04-27t1 2009 actual 2010 eat. 201 Iet.

Oblig ations by program aItfiety:
00.01 Repositl ......... . ..... ...... 76 44 ..........
00.02 Program Diection .... 0............ .. -.... 63 20 .....

20.00 Total mew bligationa .--....... 139 114 . .

Budgetary reseorces available tor obliption,
21 40 Unobligaled balance carnned aorward, start of 1an II 1)6
22.00 New budget aurhrity io .. .................... 145 98

23,90 Total budgeloa resoraitas available Ior abligation ..... 155 D4t
23.95 Iotal sowa obligations .......... -139 -114

24.40 Unobtigated balance canrted torward, end of year . .. -6.....

Naw bude•et atrft/y uro"l), deotal:
Disceionary

40.20 • Aypypriitinnl sncal fund) 5....9..........................S.......5.0

Chilnl to obntljaad balanmeu
72,40 Obligated btauact, stert 61 year 87 62 33
73.10 Total new obigato ........ ......... .. 139 l14
73.20 Total outlays (gr•) ................................. -164 -143 ........

74.42 Obligated balance, Into! year ..................... 62 33 33

Outlays It).o. deai:
86.90 Outlays from new discetinary authority .................. 93 98
86.93 Outlays Iremn distaetianary b7lan1 . . .... 17 45

87.00 Total outlaysi cIls) ..... -..................- 14 143.

Nol budget antlhoertiya ouliaysa
89.00 Budge ~ oP .... .. . ...... . .... 145 98 .....

0o.06 Outlays ........ . - .... 164 143

blemonaetnum (non-add) esrim:
92.01 Total invesitments, star of+ y- Federal securities: Par

atue ..... . ......... 42U670 44$043 45.532
92.02 Total investments. end *t year: Federal securities: Par valun.... 44,643 46.529 40,631

The Nuclear Waste Disposal Account was established as part
of the Nuclear Waste Policy Act of 1982 (P.L. 97-425), as

amended, to provide funding to implement Federal policy for
disposal of commercial spent nuclear fuel and high-level radioact-
ive waste. The Administration has determined that developing
a repository at Yucca Mountain, Nevada, is not a workable option
and that the Nation needs a different solution for nuclear waste
disposal. As a result, the Department will discontinue its applic-
ation to the U.S. Nuclear Regulatory Commission for a license
to construct a high-level waste geologic repository at Yucca
Mountain in 2010 and establish a Blue Ribbon Commission to
develop a new strategy for nuclear waste management and dis-
posal. All funding for development of the Yucca Mountain facility
will be eliminated, such as further land acquisition, transporta-
tion access, and additional engineering. Ongoing responsibilities
under the Act, including administration of the Nuclear Waste
Fund and the Standard Contract, will continue under the Office
of Nuclear Energy, which will lead future waste management
activities. Residual responsibilities for site remediation will be
assumed by NNSA and the Office of Environmental Management.

,Object Classification (in millions no dollars)

Ilemlrticana code 99-l22.7-0-2-271 2005 a•tual 2010 est. 2011 eot.

Dirnct obligations
Pensonnel compenseatin:

31.1 Full-time permanent .. 25 25
13 Other then tall-time perma.nent I 0

, 1.5 Other persoenneopensan.- ....... . .

31.9 Taal aprmelsopnsalto ........... 28 27
121 Civilain persaonl benefi.............- ----- 5 ......
21. Travel and transportation o per ns ..................... l......I I
23.2 Rentlal pnlaymse to lbon a......................... 33..
25.1] A edvad sIlance serv ..ice . ...... .... 31 6
2&2 Other sorices -. - 32 16
25.3 Otlhe purcbases oa goods end services ranm ,Ounernameot

accounts ...................... .............. 3 - ......
25.4 Operation and malntenance oe tacilitlis ........... . ........ 9 25 ............
41.0 trials. subsidies. and contribr tions ........- - - -..... 2...6.. 26 ..............

89.8 Toal now obllgations .... ... . . ............ 139 114 ...........

Employment Summary

ldentilication rnde e9-S27-0-2-271 209 •iual M010 eat. 2011 eat.

DirecL
0O11 Civilian tulltime equlnoleat empnlyment . 243 243

UaUNT.tM ENRICIame.NT DucoNTAMINATION AND DEcOMMIssIONINC FUNM)

For necessary expenses in carrying out uranium enrichment facility
decontamination and decommissioning, remedial acLions, and uther
activities of title 11 ofthe Atomic Energy Act of 1954, and title X, subtitle
A, of the Energy Policy Act of 1992, [$573,850,000] $708,498,000, to be
derived from the Uranium Enrichment Decontamination and Decommis-
sioning Fund, to remain available until expended. (Energy and Water
Development and Related Agencies Appropriations Art, 2010.)

Special and Trust Fund Receipts (in milons at soltairs"

ntiriti onsi c ae 9-U231l-0-2-271 2092 ctual 210D ea, 2011 ea.

02.00 BIlasn , start of Year ......... . . ...... . 4453 4.536 4,649

0199 Balance, starr at year ... .............. ......... 4,453 4.535
Recepts:

2.420 Doer soi utilty Fees, Deonrtaminatio and Dinomminesring

Fund ... . . ..... . . ..... .. . .. . . . ........ .......

02.41 General Fund Payment - *lense, Oeotaiunalion and
Decornemissionai Fond ........................... ... 463 463

02.99 Total recyipts and collections . -. .......... 619 607

04.00 lotat; Sailrnes *ad callueions 5.......... ...... 07? 5223

4,649

201)

728

497

925

5.574
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TERMINATION: YUCCA MOUNTAIN NUCLEAR WASTE REPOSITORY
Department of Energy

The Administration has determined that Yucca Mountain, Nevada, is not a workable option for a nuclear
waste repository and will discontinue the Department of Energy's program to construct a repository at the
mountain in 2010. The Department will carry out its responsibilities under the Nuclear Waste Policy Act
within the Office of Nuclear Energy as the Administration develops a new nuclear waste management
strategy.

Funding Summary
(in mUlions of dobr•a

2010 Enacted I 2011 Request 2011 Change trom 20i0

Budget Authority ...................................................................................................................... .. 197 1 0 -197

Justification

The Nuclear Waste Disposal Account was established as part of the Nuclear Waste Policy Act of 1982
(Public Law 97-425), as amended, to provide funding to implement Federal policy for disposal of commercial
spent nuclear fuel and high-level radioactive waste. The Administration has determined that developing a
repository at Yucca Mountain is not a workable option and that the Nation needs a better solution for nuclear
waste disposal. The President has made clear that the Nation needs a better solution than the proposed
Yucca Mountain repository, saying that such asolution must be based on sound science and capable of
securing broad support, including support from those who live in areas that might be affected by the solution.

In 2010 the Department will discontinue its application to the Nuclear Regulatory Commission (NRC)
for a license to construct a high-level waste geologic repository at Yucca Mountain, Nevada. Secretary of
Energy Chu has announced that he will establish a Blue Ribbon Commission to help inform the Administration
as it develops a new strategy for nuclear waste management and disposal.

In the interim, all funding for development of the facility will be eliminated, such as further land acquisition,
transportation access, and additional engineering. While a new strategy is developed, ongoing responsibilities
under the Act, including administration of the Nuclear Waste Fund and the Standard Contract, will continue
within the Office of Nuclear Energy, which will lead all future waste management activities, including
research on alternative waste management and disposal pathways, such as deep borehole disposal, salt
disposal, and geologic disposal sites. Residual responsibilities for site remediation will be assumed by the
Office of Environmental Management and responsibilities for security at the site will be assumed by the
National Nuclear Security Administration.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Thomas S. Moore, Chairman
Paul S. Ryerson

Richard E. Wardwell

In the Matter of Docket No. 63-001-HLW

U.S. DEPARTMENT OF ENERGY ASLBP No. 09-892-HLW-CAB04

(High Level Waste Repository) February 16, 2010

ORDER

(Granting Stay of Proceeding)

On February 1, 2010, the Department of Energy (DOE) moved for an interim suspension

of discovery as well as a stay of most aspects of this construction authorization proceeding

through the disposition of a further motion (which DOE stated that it will file within the next 30

days) seeking to withdraw its license application. DOE clarified that it was not requesting to

stay "DOE's submission addressing the Board's questions at the January 27, 2010 Case

Management Conference, as well as the other parties' written responses to that filing."' On

February 2, 2010, the Board granted DOE's unopposed request for an interim suspension of

discovery, pending disposition of DOE's motion to stay.2

DOE's motion to stay is supported by nearly all parties.3 No party or interested

governmental participant has filed a timely opposition. Therefore, to avoid potentially

unnecessary expenditure of resources, but with the exception noted below, the Board grants

1 U.S. Department of Energy's Motion to Stay the Proceeding (Feb. 1, 2010) at 2 [hereinafter

DOE Motion).

2 CAB Order (Granting Interim Suspension of Discovery) (Feb. 2, 2010) (unpublished).

3 DOE Motion at 3; White Pine County Notice of Non Opposition to DOE's Motion to Stay (Feb.
1, 2010); NRC Staff Response to U.S. Department of Energy Motion to Stay the Proceeding
(Feb. 2, 2010).
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DOE's motion to stay the proceeding until the Board resolves DOE's expected motion to

withdraw its license application. The grant of this stay shall not in any way affect the Board's

future actions regarding the preservation and archiving of the Licensing Support Network

document collections of the parties and interested governmental participants. The Board

expects to set a schedule for further filings in that regard after DOE submits a status report on

its archiving plan, as promised no later than February 19, 2010,4

It is so ORDERED.

FOR THE ATOMIC SAFETY

AND.LICENSING BOARD

IRAI

Thomas S. Moore, Chairman
ADMINISTRATIVE JUDGE

Rockville, Maryland
February 16, 2010

4 The Department of Energy's Answers to the Board's Questions at the January 27, 2010 Case
Management Conference (Feb. 4, 2010) at4.
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[Original Signed by Linda D. Lewis]
Office of the Secretary of the Commission

Dated at Rockville, Maryland
this I 6t" day of February 2010
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AFFIDAVIT OF J. CLAY KILLIAN
AIKEN COUNTY ADMINISTRATOR

Comes now the affiant, J. Clay Killian, who hereby states:

1. I am the Administrator for Aiken County, South Carolina.

2. Aiken County owns fourteen parcels of improved and unimproved real estate located in
close proximity to the Savannah River Site ("SRS"). These parcels include industrial facilities,
public parks, office buildings, as well as unimproved parcels. A listing of these properties is
hereby attached.

3. The locations of all of these parcels have been plotted by the Aiken County Department
of Public Works, and all of them are within 10.52 miles of SRS. Most significantly, the
Savannah River Research Center, owned by Aiken County is located contiguous to SRS, and.
houses the Center for Hydrogen Research, a multi-million dollar facility studying new products
and services for the emerging hydrogen economy.

4. The Savannah River Research Campus comprises 391 acres and has an assessed value of
$18,700,000. The Campus is the location for the Center for Hydrogen Research, a facility
comprising 60,000 square feet which was especially designed and constructed by Aiken Country
for hydrogen production, storage and infrastructure research. The Center is designed to co-
locate, in the same laboratory complex, hydrogen research programs being conducted by the
Savannah River National Laboratory with programs sponsored by industry and academia.
Lessees in the Research Center currently include Toyota and the Savannah River National
Laboratory. Leases with Clemson University, the University of South Carolina, and South
Carolina State University are in the process of negotiation and are not yet completed.

5. The assessed value for these fourteen parcels totals $589,990,045, according to records
kept by the Aiken County Assessor's Office from 2006.

County of Aiken, South Carolina
February 17, 2010

Sworn to before me this / 7 day
of February, 2010

Notky Public for South Carolina

My Commission expires 7-7-,-o)f



-0 AIKE C ,UNTY PROPERTY CLOSE T SAVANNAH RIVER SITE

- ..... PROPERTY USE DISTANCE FR0MVL LAND SIZE IMPROV.

028-003--001 00-039-0-02-094 300 URQUHART DRIVE INDUSTRIAL 10.20 miles 35.g9 YES
026-14-01-020 00-039-0-02-095 300 URQUHART DRIVE INDUSTRIAL 10.50 mile 0.29 YES
026-14-04-003 60-002-0-07-001 URQUHART DRIVE INDUSTRIAL 10.52 miles 0.17 -YES

027-07-02-001 00-041-0-04-09M 226 OLD JACKSON HWY. INDUSTRIAL 9.27 miles 28.87 YES
027-11-01-001 227 OLD JACKSON HWY. INDUSTRIAL 9.21 miles 25.65 YES

026-11-12 -001 60-001-0-08-001 URQUHART DRIVE PARK 10.13 miles 1 0 YES

039-19-01-001 00-061-01-010 SPANN HAMMOND ROAD PARK 8.18 m__ s 2t._0 YES
039-19-01-00M 00-061-0-01-093 WATERS ROAD CEMETERY 7.97 miles 1.00 NONE
040-07-02-002 00-062-0.01-253 HAMMOND ROAD DORMANT 7. 7"4 miles 3.01 NONE
055-16-02003 00- 1-194 WILLISTON ROAD PARK 5.39 miles 3.99 YES
077-12-32-001 40-005-0-02-007 317 MAIN STREET DORMANT 0.83 miles 0.82 YES
127-00-01-001 00-164-0--047 WIWSTON ROAD RESEARCH CAMPUS ! Adjacent 391.00 YES
141-17-12-008 50-O11-0-03-016 716 OLD WHISKEY ROAD DORMANT 2.75 miles 0.02 NONE
142-05-18-014 50-012-0-08-012 WHISKEY ROAD OFFICE 2.10 miles 1.10 YES

TOTA

_ NOTE:

DOULAR AMOUNTS IN ASS•TS WERE OBTAINED FROM AIKEN COUNTY FINANCE DEPT.- PUBLIC WORKS DEPT. AND ASSESORMS OFFICE FILE&. -

THESE DOLLAR FIGURSS ARE NOT INTENDED OR TO BE CONSTRUED AS MARKET VALUES OF THESE PARCELS. _

REMARKS

•l]l•LltllHI iRI[I IIl'(tJtJl'l/1Ll• I..•Jl.i--Al• yLJWI'-R I•1 J•U Pal
.... gvwvI ... ... • ....................

IC.UDEO - URQUHART SCE&G POWER PLAI
INCLUDED ABOVE 'URQUHART SCE&G POWER PLAI

IT
IT

$391.133,245
INCLUDEID ABOVE

$27,000
$34.e00

NO VALUE

S32,955
UNKNOWN
$18,700,000

$500$48, 00

KIMBERLY CLARK INDUSTRIAL PLANT
KIMBERLY CLARK INDUSTRIAL PLANT

PLAYGROUND AND PARK
SPANN HAMMOND PARK
CEMETERY
NATURAL WOODED PARCEL
SPIDER WEBB PARK
FORMER CAMPBELLS SERVICE STATION
CORPORATE RESEARCH CENTER
NATURALLY WOODED LOT
AIKEN COUNTY MAGISTRATE OFFICE

rXHI-IT B1 Page I



EXHIBIT D



Summary

suitability guidelines established by DOE. DOE is also subject to environmental protection and
transportation requirements such as those set by the Clean Air Act; Clean Water Act; Hazardous Material
Transportation Act; Emergency Planning and Community Right-to-Know Act of 1986; Comprehensive
Environmental Response, Compensation, and Liability Act; Resource Conservation and Recovery Act;
National Historic Preservation Act; Archaeological Resources Protection Act; Endangered Species Act;
Nuclear Regulatory Commission regulations applicable to the transportation of radioactive materials;
U.S. Department of Transportation regulations governing the transportation of hazardous materials; and
applicable Nevada State statutes and regulations. In accordance with several statutes, DOE would need
several new permits, licenses, and approvals from both Federal and State agencies to construct, operate
and monitor, and eventually close the proposed Yucca Mountain Repository.

Under the authority of the Atomic Energy Act, DOE is responsible for establishing a comprehensive
health, safety, and environmental program for its activities and facilities. The Department has established
a framework for managing its facilities through the promulgation of regulations and the issuance of DOE
Orders. In general, DOE Orders set forth policies, programs, and procedures for implementing policies.
Many DOE Orders contain specific requirements in the areas of radiation protection, nuclear safety and
safeguards, and security of nuclear material. Because the Nuclear Regulatory Commission is authorized
to license the proposed Yucca Mountain repository, DOE issued Order 250.1 exempting such a repository
from compliance with provisions of DOE Orders that overlap or duplicate Nuclear Regulatory
Commission licensing requirements.

DOE has interacted with agencies authorized to issue permits, licenses, and other regulatory approvals, as
well as those responsible for protecting such significant resources as endangered species, wetlands, or
historic properties. DOE also has coordinated with the affected units of local government, U.S. Nuclear
Regulatory Comm ission, U.S. Air Force, U.S. Navy, U.S. Department of Agriculture, U.S. Department of
Transportation, U.S. Environmental Protection Agency, Department of the Interior including its Bureaus
(U.S. Fish and Wildlife Service, National Park Service, and Bureau of Land Management), the Council
on Environmental Quality, Nevada Department of Transportation, and Native American tribes. In
addition, DOE provided a copy of the Draft EIS and Supplement to the Draft EIS to these agencies and
entities.

S.12 Conclusions

S.12.1 MAJOR CONCLUSIONS OF THE EIS

In general, the Proposed Action would cause small, short-term public health impacts due primarily to the
transportation of sp eat nuclear fuel and high-level radioactive waste from the existing commercial and
DOE sites to the proposed repository. The specific impacts at the repository site would be very small as
indicated in Table S-1. The transportation impacts would be associated mainly with nonradiological
traffic fatalities and very low radiological doses to members of the public from the routine transportation
of radioactive materials.

The EIS analysis demonstrated that the long-term performance of the proposed repository over 10,000
years would result in a mean peak annual dose of 0.00002 millirem to a reasonably maximally exposed
individual hypothetically located 18 kilometers (I1I miles) from the repository. The analysis of a human
intrusion event occurring at 30,000 years indicated a mean peak annual dose of 0.002 millirem to the
reasonably maximally exposed individual at the same location.

As a result of this evaluation, DOE does not expect the repository to result in impacts to public health
beyond those that could result from the prescribed radiation exposure and activity concentration limits in
40 CFR Part 197 and 10 CER Part 63 during the 10,000-year period after closure.
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Summary

IMPACTS FROM THE PROPOSED ACTION

Nonradiological hazards
* 2 to 3 worker fatalities from repository construction, operation and-montoring, .and closure
* 2 to 4 worker fatalities from traffic accidents while commuting to and from the repository
* 6 to 14 traffic fatalities associated with the transportation of construction materials and public

involved in accidents with commuters
* 3 to 5 traffic fatalities associated with the shipment of spent nuclear fuel and high-level

radioactive waste
* 2 to 3 fatalities in the general population due to latent effects of vehicle emissions

(transportation of spent nuclear fuel and high-level radioactive waste, construction materials,
and commuters)

Radiological
* 4 to 7 latent cancer fatalities to workers at the repository
* 3 to 12 latent cancer fatalities to workers during the loading and transport of spent nuclear fuel

and high-level radioactive waste
* 0.5 to 2. latent cancer fatalities in the general population from releases of naturally occurring

radon from the repository
* 0.6 to 2.5 latent cancer fatalities in the general population from loading and transport of spent

nuclear fuel and high-level radioactive waste
* Essentially zero long-term latent cancer fatalities within 10,000 years associated with the

repository performance

These values represent the range of impacts for all operating modes, transportation scenarios, and
implementing altematives.

Under the No-Action Alternative, latent cancer fatalities would be unlikely in the short term in either the
worker or public populations. These short-term impacts would be very similar to those associated with
the Proposed Action. In addition, under the No-Action Alternative there would be no impacts associated
with the transportation of spent nuclear fuel and high-level radioactive waste to the proposed repository.
However, the obligation to store these materials continually in a safe configuration would become the
responsibility of future generations.

There could be large public health and environmental consequences under the No-Action Alternative if
there were no effective institutional control, causing storage facilities and containers to deteriorate and
radioactive contaminants from the spent nuclear fuel and high-level radioactive waste to enter the
environment. In such circumstances, there would be widespread contamination at the 72 commercial and
5 DOE sites across the United States, with resulting human health impacts.

Table S- I compares the potential impacts associated with the Proposed Action to those associated with
the No-Action Alternative.

S.12.2 DISTINCTIONS BETWEEN IMPACTS OF THE PROPOSED ACTION AND
NO-ACTION ALTERNATIVE

The analysis of the potential short-term environmental impacts associated with the Proposed Action and
with the two No-Action scenarios revealed that the impacts would be small and related to health and
safety and to socioeconomics.
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Table S-I. Impacts associated with the Proposed Action and No-Action Alternative., (page 1 of 4).

Land Uae and tiow.Ai

Air qaitoy

Hyvdrovio (grmoadoomer anid
A-flic -o.)

Flexible design potential operating moade-range ofinpats No-Action Alternative

Short-tnrm (through closme) Long-term (after closmm. ShoSt-term Long-term (100 to 10,000 yearn)
lR.oositnn miZSP-"% it IS,=0yeass) (IN0 year) st"Minl I szenario I

Small; the flexible design range Small to moderate; 0 to about 20 Jas? of Smell potential for Small; stotage Small; stomp Large; potential
ofdWred land i from land diffuried, for new transportation Imitled access into the would continue at would continme at contamination of 0.04 to
4.3 kmn* to about 6.0 k.n of the motes; Air Force identified Nelln Air area; the tly -fe exlating aites existing sites 04 kmn

2 
surrmunding

600 kni that comprise the Force Range conflicts for ome mutm; features remainnag each ofthe
analyzed withdrawal anre some mutes pas close to or through would be maakem 72 commercial and

Wilderness Study Aieas; some corridors 5 DOE sits
could dir•ctly impact Native Americans
and tndian reerations; and one crenidor
could conflict with the Ivanpah Airport

cem tion and operation
Small; reteases and exposu Small; releases and cxposure below Very am&%, 5.3x10" Small; releases and Small; releases and SmaNl; degraded
well below regualaory limits (less regulatory limits; pollutants fions vhiclte latent caner fatalitiei exposrs well expoures well fatc•iti•s would preclude
than 6 percent of limits) traffic and trains would be small In peak effect below regulatory below regulatory lag atmospheric

comparison to other national vehicle and limits lmits releases
train traffic-. Clean Air Act General
conformity Requirments might apply in
Clar County Nevada

Groundwater--oall water Small; withdrawal ofup to 710 acre-feet Snmll aimonts of Small; uage would Stall; usage woul Large; potentinl for
demand (230 to 290 acre-fieel per Easm multiple wells and hydmrgrqhil contamination of be small In be masll in radiological
yewa) well below lowest etstlale ar over about 4 years groundwater in cemparmnon to other compariaon to contaminatios of
of the groundwater basin's Amaigoan Valley ite use other site•use gromadwater aound 72
perennial yield (580 acre-fee) dining the first 10,000 commereial end 5 DOE

years. Contamination sites
is several lundred
thaouand times less
than toe grandwater
pmtecion standard in
40 CFR 197

Surface water-small; new land Small; minor changes to runoff arid Small; minor changs Small; minor Small; minor
distusbance of 2.8 to 4.5 aipare infiltration rates; all rail corridors pam to rutioffand changes to rnmoff changes to runoff Large; potential fisr
kilometers would reult in minor trsough areas of ldentified 100-year flood inftltration eans and infiltration rates end infiltratiloo rdlgloal relman and
changes to runsff end infiltration mones, aditional floodplain a.sreunents rates c.ontamiantion of
ram; floodplain assessment would be performed in the future as dinlasge haias
coanclded Impacts would be necessary downslream of 72
small commercial and 5 DOE

Rites (cenenatralions
potentially exceeding
curmat regulatory
limits)

0,

I



Table S-I. Impacts associated with the Proposed Action and No-Action Alternative.° (page 2 of 4).
Flexible design potential operating modes-esoge of impacts No-Action Altemraive

Resoorce arm Reposiltly

Biological reaour-re and sols Small to moderate lass ofabontt 43
kin' to 6.0 kmr! ofdcsrt soil, habitat,
and vegetation; advnme Impacts to
Individual threatened desert tortoises
(not the species as a whole;, reasonable
and peudent tseaees to rainrmiz
impacts: Ipact to other plants and
animals stlad habitat small; wetlands
assetsment concluded oimpacts would be
small

CsltsmIl ,eroaeeeo Small to moderate repositoy
develoncat would dmstub up to about
4.5 k7 ofpreviously undisturbed land
mitigation measures would avoid at
minirtiti damage to and illicit
collecting at archaeological sites;
progams in place to ini imepacte;
opposing Native American vieMspaint

Socleecmof'ies Small; estimated peak total employa•ent
sf3,400 ouctsolog in 2006 would retult
in less thir a I percent incssase in
composite regional employment;
therefore, impacts would be small.
Estimated peak direct employment for
the repositoty during construction
would be appisinmately 1,900 in 2006.

OCcsodatcl andiubllc health and safety
Public

Rarliolgiei'
MEI(piboballitysfan 1.6xl0 to 3.1x10"'

LCF)

Trasportation

Small to moderate; loss of 0 to 20 kin
of desert soil, habitat, and vegetation
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future as necessary prior to any
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programs in place to minimiz hupac s
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percent (usi of inlurmodal transter
station in Lincoln County) of
employment in affectod counties

1.4xlO'to 1.2x1f"

-to 10,000 ies) (100 year) Scenautis I Scenario 2
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in plant and animal
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small are (shoot h lmn')

continue at existing impacts at meo ofthe 77
sites sites from sabsortac
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0.4 love

I
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limited accss into the
area;opposing Native
American viewpoint

Sman; no wmke. no
impact

Smalt4 storage would
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potential of
disturbong sites

Small; population
and employment
changes would be
small compared to
totals in the regions

Small; storae would
continue at existing
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disturbing sites

and emoployment
changes would be
small ompared to
totals in the regions

t3xi0e

Small; no consatction or
operation activities: ao

Small; no workers; so
IMP-

I
I

IIr
00
-tA

Population (LCFs) 0.46 to 2.0 0.61 to 2.5
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doe to ensissioas) limits
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boundary of the
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Table S-i. Impacts associated with the Proposed Action and No-Action Alternative." (page 3 of 4).
Flexible design potential operating modeo-ainge of impacts No-Action Alternative

ShMt-tMCM (th1r1a3 Closg) Long-.tem (alter cloture Short-terma Longt4erM (1I00to,00ycars)
Resource are Repository Transportatlion to 10.000 year) (100 yer) Scenario I Scenario 2

Ooe& aoaanal and public koalth Mnd £fely (cMiar eda

Worker (involved and
noninvolved)

Radiological (LCFx) 4.0 to 6.1
Numadiological fatalities 2.0 to 3.3

(includes commuting
traffic fatalities)

Acciderntr
Public

Radiological
MEI(piubability 0f an 2.91)0"' to I.9x10"

LCF)

Population (LCFs) l.45X10'"to l.1xl0"-

Workens Large; fur some unlikely accident
sconaxiors workers would likely be
severely injured o killed

32 to 11.7
12 to 234

0.00150tO.015

0.55 to 5
Large; for some unlikely accident
scenarios workers would likely be
severely inqisd or killed

No woarke, no impacts 16
Noworkr, no inpacts 9

Not applicable No impacts

Not applicable No impacts
No worken, no Impacts Large; for some

unlikely accident
scenarios workers
would likely be
severely injured or
kialed

Small, no activities, Small; transient And
theaefobe, no noise or not excessive, less
grnnod vibration than 9O dBA

10
1,080

No workess, no Impacts
No worke.r, o imnpacts

I

No impacts Not applicable

No impatsa

Large; for some
unlikely accident
scenarios workers
would likely be
severely injured or
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Small; transient and
not excesslve, less
than 90 dBA

3 to 13

Small; no woskers no

Small; no activitiea,
thes•aom on noise

Do
erS

Noire'l~qrriaod flhmlone

A.0theikr

Utillities. ertergt. materialx and
site sawvcer

Marsagesssest of Sit -geerared
wasve and hazniardu matrials

Small; Impacts to public would be low Small to moderate; tsantuent and not
due to large distanceg to residances; cxcessive, les noise Ihan 90 dBA,
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levels-controls and protection used as than 88 dBVat 25 en
necessary
Small; low adverse impacts to aesthetic Small, possible temporary and
or visual rmsource In the area Thrae transleo conflict with visual resoure
may be increase in lighting impacts due managment goals for Wilson Pass
to lighting associated with the Option of the Jcan rail corridor; and
ventilation system diseesibte impacts firom the Caliente

tntemandal transfer fcility acar
Kershaw-Ryan State Park.

Smaul;me of materials would be vety Small; use of materials and energy
small In comparison to amounts used in would be small in comparison to
the egion; electric power delivery amounts used nationally
system to the Yucca Mountain site
would have to be enhanced
Small; radioactive and hamzardus waste Small; wate generated would be a
generated would be a few percent of firaction of exisling offsite capacity
existing ofite capacty;, other wastes
would be managed onsite

Small; only trax:ce
fiesmr remnsaining
would be markers

Small; storage would
contin•e at existing
Rites; expansion as
needed

Small; no use of Small; materials and
materials or enegy energy use wousld be
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total site use

Small; no waste Small; waste
generated or hazardous generated and
materials used materials used would

be mnai compared to
total site generation
anduse

Small; storage would Small; aesthetic valum
continue at existing decreases m faci tics
sites; expanireon as degade
needed

Small; materials and Small; no use of materials
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total Rite use
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Table S-I. Impacts associated with the Proposed Action and No-Action Alternative. (page 4 of 4).
Flexible design potential operating modes - range of impacts No-Action Alteativc

Shosi-teno (thiouth closure) Long-tcrm (afiter closure, Short-tem Long-term (100 to 10,000 yems)
Resourm ara Repository Transportation to 10,000 years) (100 years) Scenario I Senario 2

Env'msmmrneffke Small; no disproportionately high and Small; no disproportionately high and Small; no Small; no Small; no Lrge; potential for
adverse impacts to minmity or low- adverse impacts to minority or low- disproporlionately high disproportionaltly disproportionatcly dispmportionatcly high
Income populations; opposing Native income populations; opposing Native and adverse impacts to high and adverse high and adverse and adverse impacts to
American viewpoint American viewpoint minority or low-income impacts to minority impacts to minority minority or low-inowme

popolations; opposing or low-income or low-income populations
Native American populations populations
viewpoint

a. Ranges might differ from simple addition of the minimum and maximum values listed for the constituent phases because these values might not correspond between different phases.
For example, a scenario that maximizes impacts during construction could result in minimal impacts during operations.

b. ksn
t 

= square kilometers; to convert to acres, multiply by 247.1.
c. To convert acre-fed to cubic meters, multiply by 1233.49.
d. LCF = latent cancer fatality, MEI = maximally exposed individual.
e. With no effective institutional controls, the maximally exposed individual couldreceive a fatal dose of radiation wihtin a few weeks to months. Death would be caused by acute direct

radiation exposure.
f. Downstream exposed population of approximately 3.9 billion over 10,000 years.
g. Nonradiological fatalities due to exhaust emissions health effects from spent nuclear fuel and high-level radioactive waste transportation, including loadoul; exhaust emissions health

effects from commuter and materials transportation for repository construction, operation, and closure; and rail line or heavy-haul truck/intcmodal tansfer station construction,

maintenance, and operation.
h. Nonmadiological traffic fatalities from spent nuclear fuel and high-level radioactive waste transportation and commuter traffic fatalities. As many as I0 to 17 of these fatalities could be

,00 members of the public.
i. dBA = A-weighted decibels, a common sound measurement A-weighting accounts for the fact that the human ear responds more effectively to some pitches than to others. Higher

pitches receive less weighting than lower ones.



Summary

For the Proposed Action, using DOE's preferred transportation mode (mostly rail), about 24 to 38 latent
cancer fatalities and nonradiological fatalities would be associated with the transportation of spent
nuclear fuel and high-level radioactive waste and the construction, operation and monitoring, and closure
of the repository at Yucca Mountain. Depending on the transportation mode, transportation impacts of
the Proposed Action would result in about 4 latent cancer fatalities and 14 to 23 nonradiological fatalities.
Construction and operation of the repository would result in 4 to 8 latent cancer fatalities and 2 to
3 nonradiological fatalities, depending on the repository operating mode.

In comparison, there would be about 25 latent cancer fatalities and nonradiological fatalities from the
No-Action Alternative (both scenarios) during the first 100 years. For both scenarios, there would be
about 7 nonradiological fatalities from commuting and shipping construction materials and about
16 latent cancer fatalities and 2 nonradiological fatalities from construction and operations.

Short-term socioeconomic impacts would occur in the Yucca Mountain region and at the existing storage
locations under the Proposed Action; impacts under the No-Action Alternative would occur only in the
Yucca Mountain region. Under the Proposed Action, there would be nearly 2,700 new jobs in the three-
county area around Yucca Mountain (Clark, Lincoln, and Nye Counties). In addition, under the Proposed
Action there would be lost jobs at each of the sites across the United States as spent nuclear fuel and
high-level radioactive waste was removed. Under the No-Action Alternative, there would be a loss of
about 4,700 direct and indirect jobs in the three-county area around Yucca Mountain once reclamation
was completed. There would be no short-term socioeconomic impacts at the storage sites under the
No-Action Alternative.

The potential long-term (postclosure to 10,000 years) environmental impacts of the Proposed Action and
No-Action Scenario I (continued institutional control) would also be small. Under the Proposed Action,
there would be virtually no latent cancer fatalities (much less than 1) over 10,000 years. In addition, there
would be a potential for very small impacts to vegetation and animals over the repository area as soil
surface temperatures increased. Under the No-Action Scenario 1, there would be about 13 latent cancer
fatalities and about 1,100 nonradiological fatalities associated with the construction and replacement of
storage facilities, monitoring of facilities, worker commuting, and transportation of construction
materials. Small impacts to other resources (for example, socioeconomics, biological resources, utilities
and services) would occur.

There would be differences in the potential long-term environmental impacts under No-Action Scenario 2
(no institutional control after 100 years) compared to No-Action Scenario 1. Under No-Action
Scenario 2, there would be about 3,300 latent cancer fatalities over 10,000 years as storage facilities
across the United States degraded and radionuclides from spent nuclear fuel and high-level radioactive
waste reached and contaminated the environment There would be no fatalities associated with
transportation, construction, or operation because those activities would not occur after the presumed loss
of institutional control.

S.12.3 AREAS OF CONTROVERSY

The Department acknowledges that areas of controversy exist regarding the Proposed Action and the
analyses in this EIS. Areas of controversy were identified during the public interaction processes. Many
of these are not resolvable because they reflect either differing points of view or irreducible uncertainties
in predicting the future. However, the Department has considered these areas in the development of this
Final EIS. Other issues raised by the public are summarized in Section S.4.2.4.

Native American Viewpoint
Disagreement exists about the nature of the repository as it might impact elements of the natural and
cultural environment that are of concern to Native American tribes.

S-88



CERTIFICATE OF FILING AND SERVICE

I hereby certify that on this 19th day of February, 2010, 1 filed with the

Clerk's Office of the United States Court of Appeals for the District of Columbia

Circuit, via hand delivery, an original and four copies of the foregoing Petition for

Writ of Mandamus, and further certify that I served, via certified U.S. mail, return

receipt requested, a true copy of the same upon counsel listed below:

The Honorable Steven Chu
Secretary, U.S. Department of Energy
1000 Independence Avenue, SW
Washington, DC 20585

U.S. Department of Energy
1000 Independence Avenue, SW
Washington, DC 20585

Gregory B. Jaczko
Chairman
U.S. Nuclear Regulatory Commission
Mail Stop 0-16G4
Washington, DC 20555-0001

U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3F23
Washington, DC 20555-0001

Thomas Moore
U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3 F23
Washington, DC 20555-0001



Paul Reyerson
U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3F23
Washington, DC 20555-0001

Richard Wardwell
U.S. Nuclear Regulatory Commission
Atomic Safety and Licensing Board (ASLBP)
Mail Stop T-3F23
Washington, DC 20555-0001

Channing D. Phillips
U.S. Attorney's Office
555 4th Street, NW
Washington DC 20530

Eric H. Holder, Esquire
US Attorney General
US Department of Justice
950 Pennsylvania Avenue, NW
Washington, DC 20530-0001

The necessary filing and service were performed in accordance with the

instructions given to me by counsel in this case.

THE LEX GRoupD
1750 K Street, N.W., Suite 475
Washington, D.C. 20006
(202) 955-0001


