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THE UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
BEFORE THE
ATOMIC SAFETY AND LICENSING BOARD

Entergy Nuclear Operations, Inc. Docket Nos. 50-247 and 50-286
Indian Point Nuclear Generating Units Nos.

2 & 3, Application for Hearing Regarding

Renewal of Facility Operating Licenses Nos.

- DPR-26 and DPR-64 for Additional 20-year

Period

"ANSWER OF RICHARD BLUMENTHAL, ATTORNEY GENERAL OF
CONNECTICUT TO HUDSON RIVER SLOOP CLEARWATER, INC.’S
PETITION PRESENTING SUPPLEMENTAL CONTENTIONS EC-7 AND SC-1
CONCERNING STORAGE OF HIGH-LEVEL RADIOACTIVE WASTE
AT INDIAN POINT

I. - INTRODUCTION

On November 30, 2007, Richard Blumenthal, Attorney General of Connecticut
(“Attorney General”), submitted a Petition to Intervene (“Petition”) in response to the
filing of an Application for Operating License Renewal (“Application”) for Indian Point
Nuclear Generating Units 2 and 3 by Entergy Nuclear Operations, Inc. (“Entergy”) that is
currently pending before the Nuclear Regulatory Commission (“Commission”). The
Attorney General’s contentions primarily focused on the dangers associated with spent
nuclear fuel storage and the problems associated with emergency evacuation in the event
of an attack or accident at Indian Point. The State of Connecticut has been granted
interested governmental party status.

The Attorney General of Connecticut now respectfully submits this answer in
response to and in support of the proposed additional contentions submitted by Hudson
River Sloop Clearwater, Inc., on October 26, 2009, and the Answer of the New York
Attorney General filed on November 19, 2009. In its additional contentions, Clearwater
seeks a review of the environmental impacts of the indefinite storage and disposal of
high-level radioactive waste at Indian Point (EC-7) as well as the program to oversee the
high-density-storage spent fuel pool structures and dry cask storage cylinders (SC-1).
Recent developments, specifically official statements by the Commissioners, leave no
doubt that important questions remain regarding safety and security of long-term storage
of spent fuel under the unique conditions at Indian Point. As the Attorney General has
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repeatedly stated, Indian Point relicensing raises unique concerns to the State of
Connecticut. Fully one-third of the population of Connecticut lives in the area potentially
affected by an accident or attack on Indian Point. Any evacuation from Indian Point
would primarily impact the State of Connecticut. Many of the principal safety and
security issues at Indian Point relate to the storage of spent nuclear fuel at the site. The
NRC has a legal duty to fully and thoroughly evaluate the safety and security of this fuel
if it is to license the operation of this plant for an additional 30 years. As discussed
below, Clearwater now raises neéw issues that show that the underlying basis for the
Commission’s past assurances regarding spent fuel storage are without support in the
administration record. The Clearwater contentions should therefore be admitted.

Background

The storage and disposal of nuclear waste pose serious health and environment
concerns that require analysis under the National Environmental Policy Act (NEPA).
Thirty years ago the Court of Appeals for the District of Columbia Circuit instructed the
Commission to determine whether there was reasonable assurance that an off-site storage
solution will be available by 2007-2009. Minnesota v. NRC, 602 F.2d 412, 418, 420
(D.C. Cir. 1979).

In response, the Commission eventually released its finding of reasonable
assurance, known as the Waste Confidence Rule and contained in 10 C.F.R. § 51.23(a),
that a reliable, safe, and permanent waste disposal facility will be constructed and
accepting waste by 2025. The relevant portion of § 51.23(a) provides: “the Commission
believes there is reasonable assurance that at least one mined geologic repository will be-
available within the first quarter of the twenty-first century, and sufficient repository
capacity will be available within 30 years beyond the licensed life for operation of any
reactor to dispose of the commercial high-level waste and spent fuel originating in such
reactor and generated up to that time.” '

From time to time there have been updates to the Waste Confidence Decision.
See, 73 Fed. Reg. 59,551, 59,557, 59,561 (Oct. 9, 2009)(Waste Confidence Decision
Update); 73 Fed. Reg. 59,547 (Oct. 9, 2008)(Temporary Storage Rule). As part of an
agency rulemaking action that was initiated over a year ago regarding this rule, on June
15, 2009, the NRC’s General Counsel recommended that the Commission approve a new
draft final update and the draft final rule for publication in the Federal Register. SECY
09-0900, Final Update of the Commission’s Waste Confidence Decision (June 15, 2009)
ML091660274. The SECY memo, however, also reported that:

Although the licensing proceeding for the Yucca Mountain
repository is ongoing, DOE and the Administration have
made it clear that they do not support construction of Yucca
Mountain. The President’s 2010 budget proposal states that
the “Administration proposes to eliminate the Yucca
Mountain repository. program.”



SECY 09-0090 at 3, citing Terminations, Reductions, and Savings: Budget of the U.S.
Government, Fiscal Year 2010, p. 68. The General Counsel further suggested that the
Commission defer action on the draft final rule to incorporate “more precise information
on near-term federal actions relevant to the development of the federal [High Level
Waste] disposal program.” Id. at 4. Thus, the NRC Staff fully acknowledged that the
Administration plans to terminate the Yucca Mountain Project.

The Commissioners’ Votes

As part of the final vote on the proposed rule, each of the three commissioners
prepared Notation Vote Response Sheets setting forth their votes and rationales
concerning the rulemaking. The Notation Vote Response Sheets reflect the views of the
three sitting commissioners: Chairman Jaczko (dated Sept. 17, 2009), Commissioner
Klein (dated September 16, 2009), and Commissioner Svinicki (dated Sept. 24, 2009).
The Notation Votes are available at http://www.nrc.gov/reading-rm/doc-
collections/commission/cvr/2009/. The Commissioners’ official comments on their votes
on the Final Update of the Commission’s Waste Confidence Decision demonstrate that
there is no “reasonable assurance” that a permanent facility will exist by any date. Thus
this Atomic Safety and Licensing Board should admit Clearwater’s contentions for
resolution in the upcoming hearing. ‘

Specifically, the voting notations of the three current Commissioners demonstrate

that they will defer any final action on a proposed revision to § 51.23 pending further

_input from the public on the proposal and further development of a waste disposal policy
by the Executive and Legislative authorities. See Notation Vote, Response Sheets of
Chairman Jaczko, Commissioner Klein, and Commissioner Svinicki (publicly released on
September 25 and 28, 2009). These notation statements are written statements prepared
as part of a formal rulemaking proceeding initiated by Commission Staff pursuant to the
Administrative Procedure Act.

For example, Commissioner Svinicki separated the issue of whether it is
technologically possible to create a waste disposal solution in a reasonable time from the
question of when a date could be predicted. See Commissioner Svinicki Notation Vote at
pp. 1-2. The issue of a proposed date she deemed impossible, concluding that “this is a
particularly difficult time to be in the prediction business.” Id. at 2.

In his Notation Vote, Commissioner Klein likewise recognized that the Yucca
Mountain project will be cancelled and therefore acknowledged that the administrative
record available to the Commission today is insufficient to determine a specific date by
which a permanent facility will be available. See Commissioner Klein Notation Vote at 1
Commissioner Klein stated that new options, other than Yucca Mountain, may need to be
considered (id. at 2), thus making prediction even less possible.

Chairman Jazcko’s Notation Vote acknowledged the end of the Yucca Mountain
project. He suggested that some form of high-level waste disposal capacity might be
available 50 or 60 years after the licensed operating periods of current reactors. He also,



however, indicated support for extending the public comment period to solicit additional
public input.

Overall, the Notation Votes reveal that a majority of the current Commissioners
recognize that there is no support for a finding of “reasonable assurance” that a repository
for the disposal of high-level fuel will be available to receive waste from Indian Point in
the reasonable future.

Clearwater’s Contentions Are Admissible Under 10 C.F.R. § 2.309

The Attorney General of Connecticut supports the position taken by Clearwater _
and by the New York Attorney General’s Office in its Answer filed November 19, 2009,
that Clearwater’s contentions are admissible and differ from previously-submitted
contentions. The central basis for this position is the new information revealed in the
Commissioners’ Notation Votes. It is beyond serious dispute that the Commissioners
fully recognize that by 2025 no national repository will exist. The issue of when or
whether there will be a high level repository must be considered in evaluating the safety
and environmental issues associated with storage of spent fuel waste under the unique
situation at Indian Point for an additional 30 years license extension.

The central question posed by the Clearwater contention is whether the record
provides evidence establishing that the 2025 date will be met. Before the September,
2009, vote, the Commission believed that it had reasonable assurance that offsite
permanent storage capacity would be available by 2025. Therefore, the Commission
believed that because it had evaluated the potential environmental and safety impacts of
storage of spent fuel at a reactor site for 30 years after the reactor had ceased operation,
the Commission could determine that 30 years of post-operation spent fuel storage on site
would not present any significant environmental or safety concerns. 10 C.F.R. § 51.23(b).
By the end of those 30 years, the Commission previously reasoned, offsite permanent
high level waste storage would be available and so no further discussion was necessary.

The Commissioners no longer believe that they have reasonable assurance for the
period after the end of the 30 years. Thus, Clearwater can demonstrate that not only is
the Commission considering changing the “waste confidence” rule but that the
Commissioners have concluded that there is no “reasonable assurance” that a permanent
waste repository will be available by 2025. Thus, the record is insufficient to conclude
- that there is “reasonable assurance” that a permanent repository will be available by that
particular date. Because § 51.23 states that spent fuel can be stored safely and without
significant adverse environmental impacts for 30 years after a reactor’s shutdown and
that a waste repository will be open by 2025, and since there is now no basis to conclude
that the spent fuel will be gone within 30 years after a reactor ceases power generation,
Clearwater properly offers two contentions that (1) challenge the adequacy of the
environmental analysis of indefinite spent fuel storage at the Indian Point site and (2)
challenge the safety of maintaining spent fuel at the site indefinitely without an adequate
aging management plan for the spent fuel storage structures. As Clearwater
demonstrates, pursuant to the mandate of the National Environmental Policy Act and the



Atomic Energy Act, the consideration of relicensing of Indian Point cannot be completed
" unless all major environmental impacts and safety concerns have been thoroughly
evaluated. See Minnesota v. NRC, 602 F.2d 412 (D.C. Cir. 1979) and other cases cited
by Clearwater Petition at pp. 31-33. '

The Board May Defer Ruling Until the Commission Has Taken Final Action

Alternatively, the Board may choose to defer further proceedings until the full
Commission has taken action regarding the Waste Confidence Rule. Pursuant to 10
C.F.R. §§ 2.319(g) and (k) the Board has full authority to regulate the conduct of its
- hearings. Pursuant to 10 C.F.R. § 2.334(b) the Board is directed to notify the
Commission if the hearing will be delayed more than 60 days, explain the reason for the
delay and describe the steps necessary to mitigate the impact of the delay. If the
contentions raised by Clearwater are not allowed, it is likely that this denial will be
challenged andthat this challenge will consume significant time. Further, it is not at all
clear what actions the Commission will take with regard to 10 C.F.R. § 51.23, which
regulation is clearly critical to the final relicensing decision. Denial of Clearwater’s
contentions will not, therefore, promote the Commission’s interest in efficiency and
predictability. Awaiting further Commission action, on the other hand, may provide
additional relevant information.

CONCLUSION

There is no doubt that the continued storage of ever-increasing amounts of spent

. nuclear fuel at more than 100 nuclear power stations is an important issue of public and
agency concern. Re-licensing of Indian Point would add even more years of accumulated
~ spent fuel at a site that poses unique concerns to the citizens of Connecticut. The
Attorney General therefore asks that the Commission grant Clearwater’s contentions

in order to comply with federal law and fully address the critical concerns raised therein.
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