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1. INTRODUCTION -

: Piﬁsuant to 10 C.F.R. § 2.309(h)(1), Riverkeeper, Inc. (“Riverkeeper”) respectfully
submits this Answer in support of the new contentions filed by Hudson River Sloop Clearwater,
(“ClearWater”) on October-26, .2009‘.1 Clearwater’s Petition asserts that, in light of new |
information concerning thé U.S. Nuclear Regulatory Commission’s (“Commission” or “NRC”) )
position on “wéste confidence,” in the instant relicensing proceeding cénceming the Indian Point
nuclear powér plants (“Indian Point”), Entergy Nucléar.OperationS, Inc. (“Entergy”) and the
Nuclear Regulatory Commission Staff (“NRC Staff”) must analyze the environmental irhpacts of

long-term onsite nuclear waste storage (EC-7), as well as ensure adequate aging management

programs for long-ferm onsite nuclear waste storage structures (SC-1). For the following

! Hudson River Sloop Clearwater, Inc.’s Motion for Leave to Add New Contentioné Based Upon New Information
(October 26, 2009) (as corrected by the version electronically served on parties on November 6, 2009)
(“Clearwater’s Petition”).
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reasons, Clearwater has put forth two viable contentions which Riverkeeper urges the Atomic
Safety and Licensing Board (“ASLB”) to admit for resolution at the forthcoming adjudicatory
hearing in this proceeding.

II. CLEARWATER’S NEW CONTENTIONS HAVE A PROPER, BASIS IN .NE.VV
MATERIAL INFORMATION AND SHOULD BE ADMITTED FOR HEARING

Clearwater’s new contentions are based on recent Commissioner Votes which articulate
the majority of the Commission’s current position on long-term niiclear waste storage in the
United States. Based on this material new information, it is apparent that Entergy and the NRC

'Staff can no longer avoid site-specific consideration of the environmental impacts and safety
implications 6f long-term nuclear waste storage onsite at Indian Point in the instant relicensing
proceeding. |

A. The Commissioner Votes on NRC’s Final Update of the Waste VConﬁdence

Decision Represent the Commission’s Current Position Concerning Permanent
Nuclear Waste Disposal
In September 2009, the three sitting Commissioners of the NRC voted on a draft final

»2 Commissioner’s Klein and

update of the Commission’s “Waste Confidence Decision.
Svinicki, together constituting a méjority of the current Commission, declined to approve the

~ proposed update since it failed to take into account recent changes to the Nation’s plans for long-
term high-level wasté disposal. In particular, both votes explicitly recognize that the long

intended plan for a geologic repository at Yucca Mountain is no longer an option,> and expressed
P g g p p

uncertainty about the future of long-term nuclear waste disposal.

2 See U.S. Nuclear Regulatory Commission, Commission Voting Records (CVR) for 2009,
http://www.nrc.gov/reading-rm/doc-collections/commission/cvr/2009/ (last visited Nov. 20, 2009).

> As demonstrated by the lengthy discussion provided in Clearwater’s Petition, there is no dispute that the current
Administration has brought the axe down on the Yucca project. Most recent accounts indicate that the U.S.
Department of Energy intends to stop pursuing a license for the Yucca repository by this December. See, e.g., Keith
Rogers, Yucca Mountain: Memo casts doubt on license for Yucca repository, LAS VEGAS REVIEW-JOURNAL (Nov.
10, 2009), http://www.lvrj. com/news/memo casts-doubt-on-license-for-yucca-repository-69639342.html (last visited
Nov. 20, 2009)




“Commissioner Kleiﬁ acknowledges the cuxreht plan to “eliminate the Yucca Mountain
project,” stating that we are “in the midst of a dynamic environment that promises to affect the
Nation’s approaches to storage and disposal of [high level waste] and [spent nuclear fuel].”

. Commissioner Klein further gave credence to the “many commenters [who] argued that aspects
of the proposed update were too speculative, particularly the Commission’s pfoposed estimate of
a target date for the availability of a geologicai repository.”

-Commissioner Svinicki similarly acknowledggs the “current cloud of uncertainty over the
road ahead.” Comr_;iissioner Svinicki pléipl_y expressed concern that entirely new prospective
apprdaches to long-term radibactive waste disposal would afféct the Commission’s ability “to
attach updated timeframes to the availability of disposal options.”’ Svinicki squarely states that
the timeframe “isa prediction that a repository will be available,” and based on the current .
reality, it “is a particularly difficult time to be in the prediction business,”8
Thus, these voting records indicate that thé Commission currently cé.nnot determine how

. and when permanent disposal of the country’s nuclear waste will occur.

B. The NRC No Longer Has A Basis to Evade Environmental and Safety Review of
Long-Term On-Site Nuclear Waste Storage

The NRC currently relies upon 10 C.F.R. § 51.23, which codifies the Waste Confidence

Decision findings, to avoid site-specific review of the environmental impacts of onsite nuclear

* Notation Vote of Commissioner Klein, SECY-09-0090 — Final Update of the Commission’s Waste Confidence
Decision (September 16, 2009), available at, http.//www.nrc.gov/reading-rm/doc-
g:ollections/commission/cvr/2009/2009-0090vtr-dek.pdf (hereinafter “Klein Vote”), at 1.

Ild . : ’
¢ Notation Vote of Commissioner Svinicki, SECY-09-0090 — Final Update of the Commission’s Waste Confidence
Decision (September 24, 2009), available at, http://www.nrc.gov/reading-rnv/doc-
collections/commission/cvr/2009/2009-0090vtr-kls.pdf (hereinafter “Svinicki Vote™), at 3.
7 See id. at 1; see also id. at 2 (“[T}he challenge of shutting one’s ears to the din of the current debate is felt most
acutely in attempts to establish the estimated ‘timeframe’ for repository availability.”)
¥ Jd at 2 (emphasis in original).




waste storage.® This is true in the instant proceeding, where the NRC has cited to the existing
generic determination to justify the complete lack of review of long-term spent fuel storage
issues.’® However, contiﬁued reliance upon this regulatory preclusion is\ inappropriate in light of
the Comnﬁssion’s votes on the proposed rule update. |

In particular, 10 C.F.R. § 51.23(a) contains a generic ‘ﬁnding'that spent fuel “can be
stored safely and without significant environmental impacts for at least 30 years beyond the
licénsed vlife for operation.” This regulation further states that the NRC has “reasonable
assurance that at least one mined geologic repository will be available [by 2025], and sufficient
repository capacity will pe available within 30 years beyond the licensed life for operation” for
permanent nuclear waste disposal.

However, the Commission has now explicitly acknowledged that a repository will not
become available as anticipateci, and has articulated uncertainty as to when sufficient disposal
capacity will be ready.!! Indeed, in view of the Commission’s recognition of the current political »
reality of permanent nuclear waste disposal, it is evident that spent fuel will actually remain at

~ power reactor sites in pools or dry cask stopage for decades longer than the current reguiation
anticipates, if not indefinitely. Thus, reliance upon a generic determination of no significant
impact which_ relates to a deﬁnjtive.timeframe of “temporary” onsite storage for 30 years beyond
the expiration of a reactor’s operation, is patently inappropriate.

Although the current regulation has not yet been officially repealed, based on the

Commission’s recent voting record, it is clear that the rule no longer has any valid basis. The

" ?10 C.ER. § 51.23(b); see also Generlc Environmental Impact Statement for License Renewal of Nuclear Plants,
NUREG-1437, at § 6.4.6.3.

10 See Generic Envuonmental Impact Statement for License Renewal of Nuclear Plants, Supplement 38, Regardmg
Indian Point Nuclear Generating Unit Nos. 2 and 3, Draft Report for Comment, Main Report (U.S. Nuclear
Regulatory Commission December 2008) , at xiv, 1-5.

' See Klein Vote; Svinicki Vote.



ASLB may be inclined to determine that the foregoing is “an impermissible challenge to NRC
| regulations,” similarly to how it disposed of a contention proffered by New York State in
'responée to NRC Staff’s issuance of the Draft Supplernental Environmental Impact Statement. 12
New York State’s coqtention had aséeﬁed that the NRC’s publication of the Waste Confidence
Decision update in the feaeral register in October 2008 undermined the generic eﬁvironmental
findings in the regulations, necessitating site-specific environmental review in the instant
proceeding.13 Your honofs rejected that confention as premature since in was based on proposed
revisions an_q the Commi§sion had not rhade a final determination on the waste confidence rule.!

In st;ark contrast, here Clearwater’s new confentions are based on positions articulated by
the Commissioners themselves. The Commissioner Votes discussed above cOﬁstitute
meaningful, well thought-out positions of the heads of the agency. Thus, while there is still no
formal final determination as to the actual. Wgste Confidence Decision ﬁpdate, there is a |
definitively articulated determination as to the future of Yucca Mountain, which in turn,
definitely removes the foundation of the current rule. Notwithstanding absence of a formal,
ofﬁcial rule change, it is ciear that the Commission no longer has “reasonable assurance” in the
currently codified generic determinations. Accordingly, Entergy and NRC Staff should not be
allowed to rely on a completely invalid fegulation simply because the formal rulemaking has not
been closed out.

Since nuclear waste will now remain onsite at Indian Point for the indefinable,

foreseeable future, and since no consideration of long-term on-site nuclear waste has been

12 Entergy Nuclear Operations, Inc. (Indian Point Nuclear Generating Units 2 and 3), Docket Nos. 50-247-LR, 50-
286-LR, ASLBP No. 07-858-03-LR-BD01, Order Ruling on New York State’s New and Amended Contentlons
(June 16, 2009).

1 State of New York Supplemental Contentions Concerning NRC Staff’s Draﬁ Supplemental Environmental
Impact Statement (Feb. 27, 2009), at 37-46,

' See supra Note 11, at 16.



performed to date in the instant rehcensmg proceeding, Clearwater has presented two vahd
contentions which should be admitted to a hearmg In order to fulfill all obligations of the
Atomic Energy Act and the National Environmental Policy Act (“NEPA”), Entergy and the NRC
Staff must perform site-specific environmental and safety analyses associated with long-term
onsite nuclear waste storage. As discussed at length in Clearwater’s Petition and supporting
expert exhibit, long-term nuclear waste storage implicates significant environmental and safety
‘concerns which require analysis in light of the Commissioners’ votes.
III. AT A MINIMUM THE ASLB SHOULD HEED NEW YORK STATE’S
SUGGESTION TO DIRECTLY REQUEST THE COMMISSION’S FEEDBACK
OR DEFER RULING UNTIL THE COMMISSION HAS TAKEN FURTHER
ACTION
Riverkeeper supports the arguments of New York State that, at a minimum, the ASLB
should certify the issue directly to the Commission or defer ruling on the question of the
admissibility of Clearwater’s new contentions until the Commission has taken further action.'’
A. Certification of the Issue to the Commission is Appropriate
Pursuant to 10 C.F.R. § 2.319(1), a presiding officer has the authority to certify questions
directly to the Commission. 10 C.F.R. § 2.323(f) offers guidance on when it is appropriate and
~ helpful for a presiding officer to certify a question to the Commission:
If, in the judgment of the presiding ofﬁcer. prompt decision is
necessary to prevent detriment to the public interest or unusual
delay or expense, or if the pre51d1ng officer determines that the
decision or ruling involves a novel issue that merits Commission

review at the earliest opportunity, the presiding officer may refer
the ruling promptly to the Commission.'®

15 Answer of the State of New York to Hudson River Sloop Clearwater, Inc.’s Petition Presenting Supplemental
Contentions EC-7 and SC-1 Concerning Storage of High-Level Radioactive Waste at Indian Point (November 19,
2009).

10 CF.R. § 2.323(D).



Section 2;341 (f) in turn explains the requirements by which the Commission would accept such a
certified questioh: an “issue certified to the Commission under § 2.323(f), will be reviewed if the
cértiﬁcation ... raises significant and novel legal or policy is.s'ues, and resolution of the issues
would materially advance the orderly disposition of the proceeding.”’ |

Based on the foregoing criteria, certification to the Commission requesting guidance on
how to proceed on this matter would be appropriate and beneficial. | First, it would be highly
detrimental to the public interest if interested éntities were forced to await final formal resolution
of the Waste Confidence Decision.update to proffer a contention on this issﬁe. This is simply
because the case will be proceeding to hearing by approximately summer 2010, and will in all
likelihood conclude before the Waste Confidence Decision update is ﬁnalized. This would
prevent intervenors from litigating critical environmental and safety concerns, and would
preclude review of long-term on-site nuclear waste storage at Indian Poin_t, which hﬁs' serious
implications for the public.

- Moreover, should the Waste Confidence Decision upd_éte become finalized while the
Indian Point relicensing proceeding is still ongoing, irifervenors would undoubtedly introduce
contentions at that time. Thus, certifying this iséue to the Commission now could prevent future
" delay caused by adjudication of new or amended contentions. Indeed, resolving Whether this
issue is litigable at the earliest opportunity by asking for the Commission to rule now would help
énsure that the proceeding goes fofward in an orderly and timely fashion, which is in the interest
of all parties.

In addition, .the issue is a novel one, which the Commission is well-suited to speak to.
Never before has the Commission articulated that it no longer has reasonable assurance in the

siting of a permanent waste repository at Yucca Mountain. This alters the fouridation of the

710 C.F.R. § 2.341(f).



existing regulatory scheme and poses critical new issues for the ASLB and the Commission to
address as-discussed above and in Clearwater’s Petition. Moreover, since the Commis_sion’s
Votes form the basis for Clearwéter’s néw conténtions, the Commission would be in a perfect
position to determine the.appropriateness of Entergy and the NRC Staff’s apparent reliance on
now Baseless regulations. |

.B. The ASLB Should Defer Action on Clearwater’s Petition Until the ‘Co'mm'ission
has Taken Final Action ' ' .

Should the ASLB >choose not to certify this issue to the Commission, then, at a minimum;
’lthe Board should defer ruling pursuant to 2.319(g) and (k), until the Commission has taken final
action on the Waste Confidence Decision update. Although this would cause delay, it would be
neceésary to ensu}e fairness to the parties and prevent detriment to the public interest which
would result from failing to allow thé parties fo litigate this issue now.

IV. CONCLUSION

Based.on the foregoing, Riverkeeper respectfully urges the ASLB to admit Clearwater’s

two new contentions for a hearing, or, in the alternative, certify thé issue to the Commission or

defer ruling on the admissibility of Clearwater’s contentions until the Commission has taken

further action.

Respectfully submitted, A ,

Phillip Musegaas, Es‘ci_. Deborah Brancato ‘
Hudson River Program Director Staff Attorney

Riverkeeper, Inc Riverkeeper, Inc.
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Tarrytown, NY 10591 ~ Tarrytown, NY 10591
914-478-4501 (ext. 224) - ' v 914-478-4501 (ext. 230).
phillip@riverkeeper.org - dbrancato@riverkeeper.org




November 20, 2009

, UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
' )
Entergy Nuclear Operations, Inc. ) Docket Nos.
(Indian Point Nuclear Generating ) 50-247-LR
Units 2 and 3) ) and 50-286-LR
- )

CERTIFICATE OF SERVICE

I certify that-on November 20, 2009, copies of the foregoing Answer of Riverkeeper, Inc. in
Support of Hudson River Sloop Clearwater Inc.’s New Contentions EC-7 and SC-1, were served

on the following by first-class mail and e-mail:

Lawrence G. McDade, Chair
Atomic Safety and Licensing Board Panel
Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
E-mail: Lawrence.McDade@nrc.gov

Judge Kaye D. Lathrop
190 Cedar Lane East
Ridgeway, CO 81432

vE-mail: Kaye.Lathrop@nrc.gov

Richard E. Wardwell
Atomic Safety and Licensing Board

| U.S. Nuclear Regulatory Commission

Washington, D.C. 20555
E-mail: Richard. Wardwell@nrc.gov

Michael J. Delaney, V.P. — Energy

New York City Econ. Development Corp.
110 William Street

New York, NY 10038

E-mail: mdelaney@nycedc.com

John J. Sipos, Esq.

Assistant Attorney General

Office of the New York Attorney General
for the Stateé of New York

The Capitol

Albany, NY 12224

E-mail: John.Sipos@oag.state.ny.us

| Martin J. O’Neill, Esq.

Kathryn M. Sutton, Esq.

Paul M. Bessette, Esq.

Morgan, Lewis & Bockius, LLP
1111 Pennsylvania Ave. N.W.
Washington; D.C. 20004
E-mail:
martin.oneill@morganlewis.com
pbessette@morganlewis.com
ksutton@morganlewis.com




Janice A. Dean, Esq.

Assistant Attorney General

Office of the Attorney General

120 Broadway, 26" Floor

New York, NY 10271

E-mail: Janice.dean@oag.state.ny.us

Office of Commission Appellate Adjudication
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

E-mail: OCAAMAIL @nrc.gov

Office of the Secretary

Rulemakings and Adjudications Staff
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555 ‘

‘| E-mail; HEARINGDOCKET@nrc.gov

William C. Dennis, Esq.

Entergy Nuclear Operations, Inc.
440 Hamilton Avenue

‘White Plains, NY 10601
E-mail: wdennis@entergy.com

Stephen C. Filler, Board Member -
Hudson River Sloop Clearwater, Inc.
303 South Broadway; Suite 222
Tarrytown, NY 10591

E-mail: sfiller@nylawline.com

& Manna Jo Greene

Hudson River Sloop Clearwater, Inc.
112 Little Market Street
Poughkeepsie, NY 12601

E-mail: Mannajo@clearwater.org

Greg Spicer, Esq.

Assistant County Attorney, Litigation Bureau

Of Counsel to Charlene M. Indelicato, Esg.
Westchester County Attorney ‘

148 Martine Avenue, 6™ Floor

White Plains, NY 10601

E-mail: gssl@westchestergov.com

Joan Leary Matthews, Esq.

Senior Attorney for Special Projects
New York State Department

of Environmental Conservation
625 Broadway, 14™ floor
Albany, New York 12233-5500
E-mail: jlmatthe@gw.dec.state.ny.us

Zachary S. Kahn, Esq.

Law Clerk

| Atomic Safety and Licensing Board Panel
-] U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

E-mail: Zachary Kahn@nre.gov

Thomas F. Wood, Esq.
Daniel Riesel, Esq.

-| Ms. Jessica Steinberg, J.D.

Sive, Paget and Riesel, P.C.
460 Park Avenue -

| New York, NY 10022

E-mail: driesel@sprlaw.com
jsteinberg@sprlaw.com

Robert D. Snook, Esq.

Assistant Attorney General

55 Elm Street, P.O. Box 120
Hartford, CT 06141-0120

E-mail: Robert.Snook@po.state.ct.us

John L. Parker, Esq.

Regional Attorney, Region 3

New York State Department of
Environmental Conservation

21 South Putt Corners

1 New Paltz, NY 12561

E-mail: ilparker@,qw.dec.state.ny.us




| Elise N. Zoli, Esq. -

Goodwin Procter, LLP

53 State Street

Boston, MA 02109

E-mail: ezoli@goodwinprocter.com

Mylan L. Denerstein, Esq.

Executive Deputy Attorney Géneral

120 Broadway, 25™ Floor

New York, NY 10271

E-mail: mylan.denerstein@oag.state.ny.us

Sherwin E. Turk

Beth N. Mizuno

Brian G. Harris

David E. Roth

Andrea Z. Jones

Office.of General Counsel

Mail Stop: 0-15D21

U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

E-mail: Sherwin.Turk@nrc.gov;
Beth.Mizuno@nrc.gov: brian.harris@nrc.gov;
David.Roth@nrc.gov; andrea.jones@nrc.gov;

Daniel E. O’Neill, Mayor
James Seirmarco, M.S.
Village of Buchanan
Municipal Building

236 Tate Avenue
Buchanan, NY 10511-1298
E-mail: vob@bestweb.net

Ross H. Gould, Esq.

10 Park Ave, #5L

New York, NY 10016

T: 917-658-7144

E-mail: rgouldesg{@agmail.com

Josh Kirstein,

Law Clerk ;

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555 .

Josh Kirstein@nrc.gov

Deborah Brancato

- November 20, 2009




