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June 1, 2009 

 
 

U.S. Nuclear Regulatory Commission 
11555 Rockville Pike 
Rockville, Maryland  20852 

 
 Re:  NRC Regulatory Issue Summary 2009-05 

 
Dear Sir: 
 

The National Mining Association (NMA) submits these comments on the Nuclear 
Regulatory Commission's (NRC) Regulatory Issue Summary (RIS) 2009-05, 

specifically as it pertains to the restoration of groundwater at licensed uranium in 
situ recovery (ISR) facilities.  NMA represents producers of most of America's coal, 
metals, industrial and agricultural minerals; manufacturers of mining and mineral 

processing machinery and supplies; transporters; financial and engineering firms; 
and other businesses related to coal and hardrock mining.  These comments are 

submitted by NMA on behalf of its member companies who are NRC licensees or 
prospective licensees, including the owners and operators or prospective operators 

of uranium mills and mill tailings sites and ISR production facilities. 
 
NMA strongly disagrees with NRC’s conclusion that the RIS is informational and 

does not represent a departure from current regulatory requirements.  The RIS 
clearly imposes new requirements on licensees and therefore, NRC violated the 

Administrative Procedures Act (APA) by failing to publish the RIS for public 
comment.  NRC, thus, should rescind the RIS immediately.  Furthermore, NMA 
disputes the RIS’ conclusion that the standards contained in Criterion 5B of 10 CFR 

Part 40, Appendix A apply currently to the restoration of groundwater at ISR 
facilities.  This conclusion is contrary to NRC’s long-standing interpretation, 

guidance and policy regarding applicability of Appendix A criteria to ISR facilities 
and NRC cannot rely upon this conclusion to delay pending license applications.  As 
NRC correctly notes, when the Appendix A requirements were established in 1985, 

uranium ore was recovered and processed predominantly at conventional mills and, 
as such, Appendix A focused primarily on operations and closure at conventional 

mill sites as opposed to ISR facilities.  The RIS then entirely ignores this history, 
leaps forward 15 years to the NRC’s determination that waste water generated 
during ISR operations is classified as 11e.(2) byproduct material and illogically 

determines that 1) since ISR wastes are byproduct material, and 2) since Appendix 
A is designed to regulate byproduct material, Appendix A must apply directly at 

written to ISR facilities.   
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NRC Violated the APA in Failing to Publish the RIS for Comment 
 

Under the APA, rules are defined as “the whole or a part of an agency statement of 
general or particular applicability and future effect designed to implement, 
interpret, or prescribe law or policy or describing the organization, procedure, or 

practice requirements of an agency.”   APA section 551(4).   
 

Both section 552(a)(1) and section 553 of the APA govern procedures for agency 
rulemaking.  Section 552(a)(1) provides in relevant part as follows:  

(a) Each agency shall make available to the public information as follows:  

(1) Each agency shall separately state and currently publish in the 
Federal Register for the guidance of the public— . . .  

(D) substantive rules of general applicability adopted as 
authorized by law, and statements of general policy or 
interpretations of general applicability formulated and adopted 

by the agency; and  
(E) each amendment, revision, or repeal of the foregoing.  

 
Section 553 sets forth guidance as to when notice and comment procedures are 

required and specific procedures for conducting notice and comment rule making.   
According to these sections of the APA, “rules” must be published for notice and 
comment.  Agencies cannot substitute guidance documents in lieu of rules to 

impose new substantive requirements.  The issue of when guidance needs to be 
published for comment was addressed directly by the U.S. Court of Appeals for the 

District of Columbia Circuit in Appalachian Power Co. v. EPA, wherein the court 
found that an Environmental Protection Agency guidance document relating to 
emissions monitoring imposed new substantive requirements on facilities that 

necessitated notice and comment rulemaking.  The court concluded that “it is well-
established that an agency may not escape the notice and comment requirements . 

. . by labeling a major substantive legal addition to a rule a mere interpretation.”  
Appalachian Power Co. v. EPA, 208 F.3d 1015, (D.C. Cir. 2000).  If they wish to 
impose new substantive requirements, agencies must follow section 553 of the APA.  

Croplife America v. EPA, 329 F.3d 876 (D.C. Cir. 2003).   
 

Considerations for determining whether a “guidance” document should be published 
as a rule include whether the agency acts as if the document is controlling and 
whether the document would lead parties to believe the agency will disapprove 

permit applications unless they comply with terms of the document.  See generally, 
Appalachian Power.  As discussed in detail below, NRC indicates that the RIS’ 

conclusion about the applicability of Appendix A to ISR facilities is controlling, even 
in the face of existing NRC policy and guidance to the contrary.  Furthermore, 
prospective licensees have been informed by NRC that for their applications to be 

approved, the application must “demonstrate that the applicant will be able to 
return the groundwater quality to the NRC required restoration standard of baseline 

water quality or the standards listed in Criterion 5B(5)(b) of Appendix A to 10 CFR 
Part 40.”  (See Request for Additional Information, Moore Ranch Uranium Project 
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Source Material License Application at p. 13, ADAMS accession number 
ML081340113.)  Given these considerations, NRC violated the APA by failing to 

publish the RIS for comment.   
 

 
NRC Long-standing Interpretation of Applicability of Appendix A Conflicts 
with the RIS Conclusion 

 
As early as 1997, NRC raised the idea of creation of a new part 41 or new 

appendices to part 40 because “there are no requirements in 10 CFR Part 40 for ISL 
facilities that cover the protection of groundwater or establish standards for 
assuring that the water quality in the impacted aquifers is restored after uranium 

extraction operations are completed.”  NRC prepared a draft rulemaking plan 
indicating that  

 
Currently, NRC uses the generally applicable requirements in 10 CFR 
Part 40, Appendix A, to regulate ISLs. Ground-water cleanup 

standards, however, are written in a manner that makes them 
applicable to only uranium mill tailing impoundments. Because of this . 

. ., the staff has regulated the ground water at ISL facilities by using 
generically applicable requirements in 10 CFR Part 40 and by drawing 

on applicable groundwater standards from the U.S. Environmental 
Protection Agency (EPA) or States, mainly through license conditions.  

 

Draft Rulemaking Plan:  Domestic Licensing of Uranium and Thorium 
Recovery Facilities - 10 CFR Part 41, p. 12.   

 
NRC was particularly interested in new regulations for ISR facilities due to the fact 
that ISR facilities, as opposed to mills, had become, and were expected to continue 

to be, the primary source of U.S. uranium production.  NRC obtained assistance 
from the Center for Nuclear Waste Regulatory Analyses (Center) to determine ways to 

risk-inform ISR regulations.  The Center analysis confirms the NRC’s 
contemporaneous assessment that Appendix A was not directly applicable to ISR 

facilities: 
 

While the entire milling process is governed by 10 CFR Part 40, 

Appendix A, the ISL is not covered by this part of the Code of Federal 
Regulation for those aspects of the ISL that are not in common with 

the uranium mill. Rather, ISL facilities are regulated to protect the 
health and environment through a set of requirements that are known 
as license conditions. These license conditions are subject to legal 

challenges, imply economic and operational risk to the ISL owners, 
and may not be uniformly applied across licensees. To remedy this 

situation NRC has contemplated the development of a new rule, 10 
CFR 41. 
 

“Risk Informing the Materials and Waste Arenas: Integration of Case Studies 
and Related Risk Assessments -- Volume 2: Case Study Plan and Case Study 
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Reports” -- December 2001, Revised February 2002.  Case Study on the Risk 
Informing Uranium Recovery, Volume 2: Appendix E, p. 20. 

 
The planned ISR rulemaking was put on hold in 2001 due to the depressed financial 

state of the uranium recovery industry.  As the recovering uranium production 
industry began to once again seek to expand ISR facility production and submit 
new applications, NRC determined to resurrect the rulemaking.  Once again, the 

concern was raised that  
 

Both 10 CFR Part 40, Appendix A and 40 CFR Part 192 focus primarily 
on conventional mills, with little reference to ISL uranium facilities. As 
a result, NRC has been regulating groundwater protection at ISLs 

primarily through license conditions.   
 

COMSECY 07-0015:  Path Forward for Rulemaking on Groundwater Protection 
at In Situ Leach Uranium Extraction Facilities, p. 2. 
 

 
NRC Guidance Conflicts with the RIS Conclusion 

 
The conclusion that Appendix A criterion 5B is directly applicable to ISR facilities 

conflicts entirely with the primary NRC guidance for review of ISR applications, 
NUREG-1569, “Standard Review Plan for In Situ Leach Uranium Extraction License 
Applications.”  Specifically, the review plan is intended to provide guidance on what 

is to be reviewed, the basis for the review, how the staff review is to be 
accomplished, what the staff will find acceptable in a demonstration of compliance 

with the regulations, and the conclusions that are sought regarding the applicable 
sections in 10 CFR Part 40, Appendix A.  Yet, the RIS explicitly acknowledges that 
the SRP provides guidance that is not consistent with the requirements in Criterion 

5B of Appendix A:  “In particular, the NUREG-1569 discussion of groundwater 
restoration to “pre-operational class of use” as being a secondary standard is not 

accurate, and is not an appropriate standard to use in evaluating license 
applications.  Criterion 5B contains the appropriate standards that will be applied to 
groundwater restoration at ISR facilities.” 

 
NRC Must Continue Current Policy until NRC Rulemaking is Concluded 

 
As discussed in the RIS, NRC currently is proceeding with a rulemaking to revise 
the regulations in 10 CFR Part 40, Appendix A, to clarify the groundwater 

restoration standards for ISR facilities.  The primary purpose of the rulemaking is to 
codify and make directly applicable the requirements of 10 CFR Part 40, Appendix 

A, Criterion 5(b)(6) to ISR facilities.  Logically, the rulemaking would be 
unnecessary if the requirements are already directly applicable to ISR facilities.  
Furthermore, since NRC fails to provide any reasoned analyses of its change in its 

long-standing interpretation, it needs to comply with the notice and comment 
provisions of the APA prior to changing its policy.  See, Motor Vehicle Mfrs. Ass’n v. 

State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 42 (1983)(“an agency changing its 
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course by rescinding a rule is obligated to supply a reasoned analysis for the 
change.” )  

 
Criterion 5B Point of Compliance Cannot Be Directly Applied to ISR 

Facilities  
 
While the location of the point of compliance at ISR facilities is not directly 

addressed in the RIS, clearly the current 5B criterion POC language is not designed 
for ISL facilities.  First, Criterion 5B states: 

 
Uranium and thorium byproduct materials must be managed to 
conform to the following secondary ground-water protection standard: 

Hazardous constituents entering the ground water from a licensed site 
must not exceed the specified concentration limits in the uppermost 

aquifer beyond the point of compliance during the compliance period.  
 
ISR activities generally do not occur in the uppermost aquifer but are generally 

mined in a given aquifer with other aquifers above and below the one being mined. 
The ISR SRP, NUREG-1569 recognizes this fact as it requires monitoring of 

overlying and underlying aquifers.   Furthermore, Criterion 5B indicates “the point 
of compliance must be selected to provide prompt indication of ground-water 

contamination on the hydraulically downgradient edge of the disposal area.”  Again, 
this language cannot be applied directly to ISR operations since they do not have 
disposal areas.  Rather, the current approach for to groundwater monitoring at ISR 

facilities, in which the POC is located at the wellfield monitor wells, is consistent 
with the purpose of the Criterion.  The stated objective in selecting the point of 

compliance is to provide the earliest practicable warning that the impoundment is 
releasing hazardous constituents to the ground water."   
 

NRC’s draft Generic Environmental Impact Statement (DGEIS) for ISR facilities, 
NUREG-1910, accurately describes the current approach to groundwater monitoring 

programs and excursions at ISR facilities.  As stated in the DGEIS, "[l]icensees 
must maintain groundwater monitoring programs...to detect both vertical and 
horizontal excursions and must have operating procedures to analyze an excursion 

and determine how to remediate it." DGEIS at 2-18.  As part of this mandatory 
groundwater monitoring program, NRC requires that licensees establish upper 

control limits at monitor wells that, similar to a POC, are designed to "provide early 
warning if leaching solutions are moving away from the well fields."  Similar to a 
conventional uranium mill, an ISR operator is also required to select "excursion 

indicators" that are "easily measurable parameters that are found in higher 
concentrations during ISR operations than in natural waters." After constructing its 

wellfield and commencing uranium recovery operations in that wellfield, a licensee 
is required to sample monitor wells on a pre-determined schedule to ensure that 
such indicators have not been impermissibly exceeded. In the event that site 

excursion indicators are impermissibly exceeded, NRC classifies such an exceedance 
as an "excursion." An "excursion" is defined in the DGEIS as "when two or more 

excursion indicators in a monitoring well exceed their UCLs." When an excursion is 
detected, NRC requires that a licensee "take...several steps to notify NRC and 
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confirm the excursion through additional and more frequent sampling" and recover 
the excursion.  As a result, the monitor wells at an ISR site serve as the equivalent 

of a POC.  Any attempt by NRC's attempt to require that the POC at any location 
other than monitor wells would be wholly inconsistent with Appendix A Criteria and 

current practices at ISR project sites.  
 
Conclusion 

 
As discussed above, the conclusion NRC reaches about the current applicability of 

the standards contained in Criterion 5B of 10 CFR Part 40, Appendix A to the 
restoration of groundwater at ISR facilities is legally faulty.  The RIS clearly 
represents a departure from current regulatory requirements and imposes new 

requirements on licensees.  Therefore, NRC violated the APA by failing to publish 
the RIS for public comment and should immediately rescind the RIS.    

 
Please contact me at ksweeney@nma.org or (202)463-2627 if you have any 
questions regarding NMA’s position on the RIS. 

 
Sincerely, 

 

 
General Counsel, National Mining Association 


