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 In this proceeding, four pro se petitioners – Cory Harden, Luwella K. Leonardi, Jim 

Albertini, and Isaac D. Harp (hereinafter referred to as Petitioners) – each filed a hearing 

request challenging the license application submitted to the U.S. Nuclear Regulatory 

Commission (NRC) by the U.S. Army Installation Command (Army) to possess depleted 

uranium (DU) on firing ranges at the Schofield Barracks on the island of Oahu, and at the 

Pohakuloa Training Area on the island of Hawaii.  For the reasons discussed below, we are 

constrained to deny the requests.   

I. BACKGROUND 

A. The Army’s Application For A License To Possess Depleted Uranium 

The Army’s pending request for a DU possession-only license pursuant to 10 C.F.R. 

Part 40 stems from its use of M101 “spotting rounds” in the 1960s on firing ranges at the 

Schofield Barracks (Schofield) on the island of Oahu and the Pohakuloa Training Area 
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(Pohakuloa) on the island of Hawaii.1  The M101 spotting rounds were used with the Davy 

Crockett Weapon System, which was a then-classified tactical nuclear weapon system 

produced from 1960 to 1968.  The Army used the spotting rounds and non-nuclear practice 

projectiles for training purposes until 1968.  The spotting rounds contained DU because its 

heavy weight enabled the rounds to imitate the trajectory of the non-nuclear practice projectiles.  

The spotting rounds held a small explosive charge that detonated on impact, allowing the 

weapon system operator to target the weapon accurately before firing practice projectiles.  The 

practice projectiles purportedly had a range of approximately 1,000 to 1,500 yards.2   

The Army states that, as the decades passed after 1968 during which the Davy Crockett 

Weapon System was no longer used, the DU fragments from the spotting rounds that were fired 

remained undetected at the Army installations.  The Army further states, however, that in 

August 2005, personnel at Schofield discovered spotting round tail assemblies and other DU 

fragments while clearing former range areas of munitions.3  This discovery triggered an Army-

wide historical records search to identify other sites where M101 spotting rounds may have 

                                                 
1 DU is uranium with a percentage of uranium-235 lower than the 0.7 percent (by mass) 
contained in natural uranium.  The normal residual uranium-235 content in DU is 0.2 to 0.3 
percent, with uranium-238 comprising the remaining 98.7 to 98.8 percent.  DU results from the 
production of, e.g., nuclear fuel.  Commercial uses of DU include counterweights, military armor, 
armor-piercing munitions, and spotting rounds.  See Background Information on [DU], 
http://www.nrc.gov/about-nrc/regulatory/rulemaking/potential-rulemaking/uw-streams/bg-info-
du.html.  The NRC granted the Army authority to manufacture and distribute the M101 spotting 
rounds pursuant to NRC License SUB 459.   
 
2  See Memorandum from Peter Strauss to Cory Harden at 2 (Aug. 1, 2008) (Enclosure to 
Attachment 1 of NRC Staff’s Response to Requests for Hearing and Petitions to Intervene filed 
by Cory Harden, Luwella Leonardi, Isaac Harp, Jim Albertini, and Others (Nov. 6, 2009)) 
[hereinafter Strauss Memorandum]. 
 
3  See U.S. Army Installation Management Command, Environmental Radiation Monitoring 
Plan for [DU] from the M101 Spotting Round for Schofield Barracks at 4 [hereinafter Schofield 
Radiation Monitoring Plan]; US Army Installation Command’s Answer to Ms. Barbara Moore, 
Ms. Cory Harden, Malu Aina Center for Non-Violent Education & Action (Mr. Jim Albertini), 
Luwella K. Leonardi and Mr. Isaac D. Harp’s (“Petitioners”) Request for Hearing (Nov. 5, 2009) 
at 1 [hereinafter Army Response]. 
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been used.4  In 2008, the Army confirmed the presence of DU from M101 spotting rounds at 

Pohakuloa.5 

 The Army’s application states that archival research revealed a total of 75,318 spotting 

rounds were manufactured at the Lake City Army Ammunition Plant (LCAAP) in Independence, 

Missouri.6  In the 1960s, 2,000 spotting rounds were fired for testing purposes at the LCAAP, 

and in the 1970s, 44,000 spotting rounds were “demililtarized” at the LCAAP by firing the 

munitions into sand-filled bullet catchers.  The difference between the number of spotting 

rounds that were manufactured (75,318) and those that were definitively accounted for (2,000 

that were tested and 44,000 that were demilitarized) is 29,318 rounds, which contained a total of 

5,560 kilograms, or about 12,232 pounds, of DU.  See Application for Materials License at 4 

(Nov. 6, 2008) [hereinafter License Application]. 

The Army’s archival research also indicates that 714 of the M101 spotting rounds were 

shipped to Oahu, Hawaii in 1962 for use at either Schofield or Pohakuloa.  See Archive Search 

Report at 4.  Extant records found by the Army do not reveal how these 714 spotting rounds 

were allocated between Schofield and Pohakuloa.  Moreover, it is not possible to determine 

from the records thus far found by the Army whether additional spotting rounds were shipped to 

Oahu.  See Oral Argument Transcript at 108-09 (Jan. 13, 2010) [hereinafter Tr.]. 

 The Army thus is unable definitively to determine the precise number of spotting rounds 

fired at Schofield or Pohakuloa.  According to the Army’s Archive Search Report, however, due 

                                                 
4  See U.S. Army Installation Management Command, Physical Security Plan for [DU] from 
the M101 Spotting Round at 1. 
 
5 See Schofield Radiation Monitoring Plan at 3-4; accord U.S. Army Installation 
Management Command, Environmental Radiation Monitoring Plan for [DU] from the M101 
Spotting Round for Pohakuloa Training Area at 3-4 [hereinafter Pohakuloa Radiation Monitoring 
Plan]. 
 
6 See U.S. Army Corp of Engineers, St. Louis District, Final Archive Search Report On the 
Use of Cartridge, 20MM Spotting M101 for Davy Crockett Light Weapon M28, Schofield 
Barracks and Associated Training Areas Islands of Oahu and Hawaii (May 2007) at 4 
[hereinafter Archive Search Report]. 
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to the number of Davy Crockett Weapon Systems allocated to the Army in Hawaii – i.e., fifteen 

Davy Crockett Light Weapons M28, and seven Davy Crockett Heavy Weapons M29 – “it is 

highly probable that additional stocks besides the original shipment [of 714 spotting rounds to 

Hawaii] . . . were fired.”  Archive Search Report at 4.  

 It is against this background – in particular, the Army’s discovery of DU fragments at 

Schofield and Pohakuloa in, respectively, 2005 and 2008 – that the Army in November 2008 

submitted a License Application to the NRC requesting authority to possess and to manage DU 

at Schofield and Pohakuloa.  The “specific functions” the Army seeks authority to perform under 

the license are “limited to radiological surveys as necessary to fully characterize the nature and 

extent of contamination and, when appropriate, to obtain information necessary to support 

development of decommissioning plans.  [DU] . . . may also be subjected to disposal by transfer 

to a properly permitted/licensed disposal facility.”  License Application at 4.  Notably, the Army 

states in its application that the “M101 spotting round fragments are located . . . well within the 

[military] installation boundary and are located in an impact area where access is strictly 

controlled.”  Id. at 3.  Because the impact areas where DU fragments are located also contain 

unexploded ordnance, special training is required prior to entry, which “limits the potential for 

inadvertent exposure and ensures members of the general public, [as well as] . . . Army civilians 

and soldiers, are not directly exposed to the material.”  Id. 

 In light of the uncertainty regarding the number of spotting rounds fired at Schofield and 

Pohakuloa, the Army’s License Application conservatively assumes that ten percent of the 

29,318 rounds that cannot definitely be accounted for by the Army – i.e., 2,932 rounds – were 

all fired on a single range either at Schofield or Pohakuloa, distributing an estimated total of 560 

kilograms (or about 1,232 pounds) of DU in the surface soils of each range.  See License 

Application at 4, 9.  According to the License Application, the resulting “concentration is 

significantly lower than the [decommissioning] screening values for uranium . . . .”  Id. at 9.  

Additionally, the License Application states that because the radiation exposure from “direct, 
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inhalation, ingestion and crop pathways are determined by concentration only, not total 

inventory . . .  one can reasonably conclude that potential doses [of radiation] due to the 

presence of [DU] from the M101 Spotting Round . . . are expected to be much less than general 

public exposure limits specified [by regulation].”  Id. at 10 (internal quotation marks omitted).7   

 On August 3, 2009, the NRC informed the Army that its License Application and 

accompanying documents were adequate for the NRC to begin its review to determine whether 

it could make the safety, health, and security findings required by the Atomic Energy Act of 1954 

and the NRC’s implementing regulations for approving the Army’s license request.  See 74 Fed. 

Reg. 40,855, 40,855 (Aug. 13, 2009). 

 On August 13, 2009, the NRC published a “Notice of License Application Request of 

U.S. Army Installation Command for Schofield Barracks, Oahu, HI, and Pohakuloa Training 

Area, Island of Hawaii, HI; and Notice of Opportunity for Hearing” in the Federal Register.  See 

74 Fed. Reg. at 40,855.  This Notice announced that the Army had applied for a 10 C.F.R. Part 

40 license to possess DU in Hawaii, and “[a]ny person whose interest may be affected by this 

[license application] proceeding and who desires to participate as a party must file a request for 

a hearing and a specification of the contentions which the person seeks to have litigated in the 

hearing.”  Id.  The Notice explained the Commission’s rules regarding the information that a 

person must include in a hearing request to establish standing and to proffer an admissible 

contention.  See id. at 40,856.  Additionally, the Notice explained that “contentions must be 

                                                 
7 The Army states that, in preparing the Environmental Radiation Monitoring Plans that 
accompany its license application, it likewise used conservative values for the number of 
spotting rounds used at Schofield and Pohakuloa in an effort to ensure its radiation modeling 
represents the worst-case estimate.  Specifically, the Army assumed that the 714 spotting 
rounds shipped to Oahu were not divided between Schofield and Pohakuloa, but rather all of the 
714 rounds were fired at each installation.  The Army’s radiation modeling thus assumes that 
298 pounds of DU were deposited on the firing range of each installation (i.e., 714 rounds x 6.7 
ounces/round).  See Schofield Barracks Radiation Monitoring Plan at 3; Pohakuloa Training 
Area Radiation Monitoring Plan at 3.  The Army acknowledges that the assumption in its 
Environmental Radiation Monitoring Plans of 714 spotting rounds and 298 pounds of DU at 
each installation is less conservative than the assumption in its License Application of 2,932 
spotting rounds and 1,232 pounds of DU at each installation, but it states that, in its judgment, 
the former assumption is more realistic and adequately conservative.  See Tr. at 113-17. 
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based on documents or other information available at the time the petition is to be filed, such as 

the application or other supporting document filed by an applicant . . . or otherwise available to 

the petitioner.”  Id.  Hearing requests, stated the Notice, “must be filed by October 13, 2009,”  

and “[n]on-timely requests and/or petitions and contentions will not be entertained absent a 

determination by the Commission . . . or the Atomic Safety and Licensing Board that the petition 

and/or request should be granted and/or the contentions should be admitted based on a 

balancing of the factors specified in 10 C.F.R. 2.309(c)(1)(i)-(viii).”  Id.   

B. Petitioners’ Responses To The August 13, 2009 Federal Register Notice 

1. Petitioners’ Requests for Extensions of Time to File Petitions  

On September 22, 2009, one of the four Petitioners, Cory Harden – who resides on the 

island of Hawaii about 30 miles from Pohakuloa (Tr. at 15) – filed a request with the NRC on 

behalf of the Sierra Club, Moku Loa Group seeking an extension of the October 13, 2009 filing 

deadline until sixty days after the NRC made certain documents publically available.  See E-mail 

from Cory Harden to the NRC Office of the Secretary, Extend Due Date for Docket #40-9083 at 

2 (Sept. 22, 2009).  On September 27, 2009, another Petitioner from the island of Hawaii, Jim 

Albertini – whose home is about 25 miles from Pohakuloa (Tr. at 63) – requested an identical 

extension.  See E-mail from Jim Albertini to the NRC Office of the Secretary, Re: Request 

Extending Due Date (Sept. 27, 2009) [hereinafter Albertini Sept. 27 E-mail].    

The Army did not respond to the two extension requests, but on October 1, 2009, the 

NRC Staff filed a response opposing the requests in part.  See NRC Staff’s Response to Sierra 

Club’s Motion for Extension of Time to File Comments, A Request for Hearing and Petition for 

Intervention (Oct. 1, 2009) [hereinafter NRC Response to Extension Requests].  The NRC Staff 

argued the extension requests amounted to impermissible requests for an indefinite deadline, 

because two of the requested documents were not in the NRC Staff’s possession and one did 

not exist.  Id. at 3.  In any event, argued the Staff, the open-ended extension requests should 

not be granted because hearing requests must be “based on documents or other information 
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available at the time the petition is to be filed.”  Id. (citing 10 C.F.R. § 2.309(f)(2)) (internal 

quotation marks omitted).  The NRC Staff did not, however, oppose a two-week extension of the 

filing deadline, until October 27, 2009.  Id.    

On October 8, 2009, the Secretary of the Commission issued an Order extending the 

filing deadline for the Sierra Club and Mr. Albertini until October 27, 2009.  See Commission 

Order (Oct. 8, 2009) (unpublished).8    

On October 14, 2009, a third petitioner from the island of Hawaii, Isaac D. Harp – whose 

home is about 19 miles from Pohakuloa (Tr. at 77) – requested the same two-week extension of 

time granted to Ms. Harden and Mr. Albertini.  See E-mail from Isaac D. Harp to John Hayes 

(Oct. 14, 2009).  On October 16, 2009, the Secretary of the Commission granted the request, 

extending Mr. Harp’s filing deadline until October 27, 2009.  See Commission Order (Oct. 16, 

2009) (unpublished).   

                                                 
8 The Secretary’s October 8 Order contained an administrative error insofar as it stated 
that the two-week extension was granted to the Sierra Club and the Malu ‘Aina Center for Non-
violent Education & Action (Malu ‘Aina).  The extension should properly have been granted to 
the Sierra Club and Mr. Albertini.  This inaccuracy may have arisen from the fact that Mr. 
Albertini’s extension request indicated he is president of Malu ‘Aina.  But the NRC Staff 
construed Mr. Albertini’s request as seeking an extension on his own behalf.  See NRC 
Response to Extension Requests at 1 n.1.  We agree with the NRC Staff that Mr. Albertini’s 
extension request, fairly construed, was on his own behalf, because he spoke only in 
furtherance of his own interests as “a citizen” and “a farmer.”  Albertini Sept. 27 E-mail.  We 
similarly view Mr. Albertini’s subsequent pleading as being filed on his own behalf, because he 
again spoke only in furtherance of his personal interests.  See E-mail from Jim Albertini to the 
Secretary of the Commission, NRC hearing request (Oct. 27, 2009) [hereinafter Albertini Oct. 27 
Hearing Request]. 

 During oral argument, Mr. Albertini asserted that, in addition to seeking a hearing as an 
individual, he also seeks a hearing on behalf of Malu ‘Aina (Tr. at  63).  As stated above, we 
construe Mr. Albertini’s pleadings as being submitted solely on his own behalf as an individual.  
In any event, because Mr. Albertini fails to establish his own standing as an individual (see infra 
Part II.A.2.b), this Board is precluded from granting representational standing on behalf of Malu 
‘Aina.  See Sequoyah Fuels Corp. and General Atomics (Gore, Oklahoma Site), CLI-94-12, 40 
NRC 64, 72 (1994).  And because Mr. Albertini’s pleadings fail to provide adequate information 
about (1) the organizational interests of Malu ‘Aina, and (2) how those interests would be 
adversely affected by this licensing proceeding, this Board is precluded from granting 
organizational standing on behalf of Malu ‘Aina.  See Consumers Energy Co. (Palisades 
Nuclear Power Plant), CLI-07-18, 65 NRC 399, 411 (2007).   
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Meanwhile, on October 9, 2009, Ms. Harden filed another submission that:  

(1) announced Ms. Harden would be participating in this proceeding “as an individual, not 

representing the Sierra Club”; (2) sought an extension of the October 13, 2009 hearing request 

deadline until sixty days after the NRC made certain documents publicly available; (3) requested 

pursuant to 10 C.F.R. § 2.302(g)(3) that Ms. Harden be exempted from the electronic filing (E-

filing) requirement; and (4) challenged the accuracy of the Army’s estimate of the number of 

spotting rounds fired in Hawaii.  See Cory Harden’s Request for Extension of Time to File a 

Request for Hearing and Petition for Intervention (Oct. 9, 2009) at 2 [hereinafter Harden Oct. 9 

Request].   

Neither the Army nor the NRC Staff took a position on the requests in Ms. Harden’s 

October 9 submission.  Nor did the Secretary of the Commission act on any of the requests in 

Ms. Harden’s October 9 submission.  Ms. Harden did not submit any additional filings before the 

October 13 deadline lapsed.   

2. Petitioners’ Requests for Hearing 

On October 12, 2009, Luwella K. Leonardi – who resides on the island of Oahu about 2 

miles from Schofield (Tr. at 49) – e-mailed what the Board construes as a hearing request 

challenging the Army’s License Application.  See E-mail from Luwella Leonardi to John Hayes, 

Senior Project Manager for the NRC Staff’s Review of the Army’s Application, Depleted 

Uranium Public Hearing for the Waianae Coast (Oct. 12, 2009) [hereinafter Leonardi Hearing 

Request].9  

                                                 
9 Rather than filing her hearing request with the Office of the Secretary via the 
Commission’s E-Filing system as required by the Federal Register Notice (74 Fed. Reg. at 
40,855), Ms. Leonardi sent an e-mail message to Mr. John Hayes, who is the NRC Project 
Manager responsible for the review of the Army’s License Application.  Mr. Hayes forwarded 
Ms. Leonardi’s e-mail to the Office of the Secretary, and Ms. Leonardi subsequently clarified 
she was, in fact, requesting an adjudicatory hearing.  See E-mail from Luwella Leonardi to the 
Office of the Secretary, Re: U.S. Army Installation Command, Docket No. 40-9083 – Response 
to Your 10/12/09 E-mail (Oct. 14, 2009). 
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On October 26, 2009, Mr. Harp submitted two e-mails to the NRC Staff that, for present 

purposes, we will treat as a single submission requesting a hearing.  See E-mail from Isaac D. 

Harp, to NRC Staff Counsel, Re: Comment Deadline (Oct. 26, 2009); and E-mail from Isaac D. 

Harp, to the Office of the Secretary, Army Request for a Depleted Uranium Possession-Only 

Permit (Oct. 26, 2009) [hereinafter referred to jointly as Harp Hearing Request].  As relevant 

here, in Mr. Harp’s hearing request, he proffered several contentions, and he requested to join 

Ms. Harden’s October 9 hearing request as well as her request for an exemption from E-filing.  

See Harp Hearing Request at 2.   

On October 27, 2009, Mr. Albertini submitted a hearing request in which he proffered 

contentions, requested to join Mr. Harp’s hearing request, and requested to join Ms. Harden’s 

October 9 hearing request as well as her request for an exemption from E-filing.  See Albertini 

Oct. 27 Hearing Request at 1.   

In a letter dated October 30, 2009 – over two weeks after the October 13 filing deadline 

had lapsed, and three days after the October 27 filing deadline, as extended, had lapsed – Ms. 

Harden advised the NRC that, consistent with an October 26 telephone discussion she had with 

an individual in the Office of the Secretary, she wished her October 9 submission to be treated 

as her hearing request.  See Letter from Cory Harden to the Office of the Secretary of the 

Commission (Oct. 30, 2009) [hereinafter Harden Oct. 30 Letter].  Ms. Harden also attached an 

addendum to her October 30 letter containing newly proffered contentions and information, and 

she instructed the NRC to “[p]lease also consider the enclosed ADDENDUM, dated October 30, 

2009, as part of the October 9 document.”  Harden Oct. 30 Letter at 1. 

On November 5 and 6, 2009, the Army and the NRC Staff, respectively, filed answers to 

the Petitioners’ hearing requests, arguing that Petitioners lacked standing and failed to proffer 
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any admissible contentions.10  Although permitted to do so by the NRC’s rules of practice (10 

C.F.R. § 2.309(h)(2)), none of the Petitioners filed a reply to either answer.   

On November 19, 2009, the Secretary of the Commission referred this case to the 

Atomic Safety and Licensing Board Panel to establish a licensing board (Memorandum of the 

Secretary to E. Roy Hawkens, Chief Administrative Judge (Nov. 19, 2009)), and this Board was 

established on November 24, 2009 to preside over this proceeding.  See Army Installation 

Command; Establishment of Atomic Safety and Licensing Board, 74 Fed. Reg. 62,830 (Dec. 1, 

2009). 

On December 8, 2009, this Board held a teleconference with the four Petitioners, the 

Army, and the NRC Staff to discuss convening an oral argument in January 2010 on standing 

and contention admissibility.  This Board thereafter issued an order directing the participants to 

be prepared to address specific questions and topics during the oral argument.  See Licensing 

Board Order (Identifying Issues for Oral Argument) (Dec. 17, 2009) (unpublished).11  

 On January 13, 2010, this Board heard oral argument at the Atomic Safety and 

Licensing Board Panel’s Hearing Room in Rockville, Maryland.  Representatives for the Army 

and the NRC Staff appeared before the Board in Rockville, and the Petitioners participated by 

videoconference from the Hilo Campus of the University of Hawaii on the island of Hawaii.  The 

                                                 
10  See Army Response; NRC Staff’s Response to Requests for Hearing and Petitions to 
Intervene filed by Cory Harden, Luwella Leonardi, Isaac Harp, Jim Albertini, and Others (Nov. 6, 
2009) [hereinafter NRC Staff Response]. 
 
11 During the two-week period after the October 13, 2009 deadline for filing hearing 
requests had lapsed, the NRC Staff received approximately twenty e-mails from Hawaiian 
residents commenting on the Army’s License Application.  Many of these submissions included 
requests that the NRC hold a formal hearing.  See NRC Staff Response at 3-4 n.10; Army 
Response at 11.  Assuming the latter submissions were intended to be petitions to intervene, 
we summarily deny them, because none endeavored to argue that it was timely pursuant to 10 
C.F.R. § 2.309(f)(2), or that it should be considered notwithstanding its lateness pursuant to the 
balancing test in 10 C.F.R. § 2.309(c).  See, e.g., Fla. Power & Light Co. (Calvert Cliffs Nuclear 
Power Plant, Units 1 and 2), CLI-06-21, 64 NRC 30, 34 (2006) (“failure to comply with 
[Commission] pleading requirements for late filings constitutes sufficient grounds for rejecting 
. . . intervention and hearing requests”).  
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argument was also webstreamed for the benefit of stakeholders and other interested members 

of the public.12 

II. ANALYSIS 

 The four Petitioners in this case prepared their hearing requests and represented 

themselves at oral argument without the assistance of attorneys.  Because Petitioners were not 

represented by counsel, this Board – consistent with long-standing precedent (see, e.g., Pub. 

Serv. Elec. and Gas Co. (Salem Nuclear Generating Station, Units 1 and 2), ALAB-136, 6 AEC 

487, 489 (1973)) – held them to less rigid pleading standards than we would ordinarily apply to 

litigants who are represented by counsel.  Petitioners capably conveyed their concerns to this 

Board through their written submissions and the clarifications they provided at oral argument.  

We were impressed with the sincerity and resolve they exhibited in expressing those concerns.  

We are unable, however, to grant their hearing requests.   

 We conclude that the three Petitioners from the island of Hawaii – Ms. Harden, Mr. 

Albertini, and Mr. Harp, who all live at least 19 miles from Pohakuloa – fail to establish standing, 

and we deny their hearing requests on that ground.  We likewise conclude that Ms. Leonardi, 

who lives on the island of Oahu about 2 miles from Schofield, fails to establish standing.  

Because she lives so close to the firing range, however, we believe it prudent also to examine 

the admissibility of her proffered contentions.  We conclude that none is admissible, which 

provides an alternative ground for denying her hearing request.13

                                                 
12 This Board acknowledges with gratitude the officials at the University of Hawaii, Hilo 
Campus, for making their videoconference facility available for this proceeding.  Our ability to 
use the University’s videoconference facility, combined with our ability to webstream the 
proceeding, promoted significant efficiencies and resulted in substantial cost-savings without 
compromising either the transparency of the proceeding or the Petitioners’ ability to participate.  
 
13 This Board grants, for good cause shown, the requests of the Petitioners for exemptions 
from compliance with the Commission’s E-filing requirement.   See 10 C.F.R. § 2.302(g)(3). 
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A. Petitioners Fail To Establish Standing 

1. The Legal Principles Governing Standing 

 This proceeding implicates two legal frameworks for analyzing standing:  (1) traditional 

standing principles; and (2) proximity-plus standing principles.  

  a. Traditional Standing Principles Pursuant to the Atomic Energy Act, 

the NRC shall provide a hearing “upon request of any person whose interest may be affected by 

the proceeding.”  42 U.S.C. § 2239(a)(1)(A).  The Commission’s implementing regulations state 

that a licensing board “will grant the request [for a hearing] if it determines that the requestor 

has standing under the provisions of [10 C.F.R. § 2.309(d)(1)] and has proposed at least one 

admissible contention that meets the requirements of [10 C.F.R. § 2.309(f)].”  10 C.F.R. 

§ 2.309(a). 

 Under the general standing requirements of 10 C.F.R. § 2.309(d)(1), a petitioner must 

state: 

 (i)  The name, address and telephone number of the requestor or petitioner; 

 (ii)  The nature of the requestor’s/petitioner’s right under the [Atomic Energy Act or 
 National Environmental Policy Act] to be made a party to the proceeding; 

 (iii)  The nature and extent of the requestor’s/petitioner’s property, financial or other 
 interest in the proceeding; and 

(iv)  The possible effect of any decision or order that may be issued in the proceeding on 
 the requestor’s/petitioner’s interest. 

 
In determining whether a petitioner has demonstrated a sufficient interest to intervene 

under section 2.309(d)(1), the Commission long has applied contemporaneous judicial concepts 

of standing.  See, e.g., Ga. Inst. of Tech. (Georgia Tech Research Reactor, Atlanta, Georgia), 

CLI-95-12, 42 NRC 111, 115 (1995).  Those concepts require a petitioner to allege “(1) an 

actual or threatened, concrete and particularized injury, that (2) is fairly traceable to the 

challenged action, (3) falls among the general interests protected by the [AEA] (or other 

applicable statute, such as the National Environmental Policy Act), and (4) is likely to be 

redressed by a favorable decision.”  Sequoyah Fuels Corp. (Gore, Oklahoma Site 
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Decommissioning), CLI-01-02, 53 NRC 9, 13 (2001).  The requirement that an injury or threat of 

injury is concrete and particularized perforce means that the injury must not be “conjectural” or 

“hypothetical.”  Sequoyah Fuels, CLI-94-12, 40 NRC at 72.  Further, a determination that an 

injury is fairly traceable to the challenged action does not depend “on whether the cause of the 

injury flows directly from the challenged action, but whether the chain of causation is plausible.”  

Id. at 75.  Finally, a petitioner may not establish standing by alleging injury on behalf of another 

entity; rather, the petitioner must be the object of the actual or threatened injury.  See Fla. 

Power & Light Co. (St. Lucie Nuclear Power Plant, Units 1 and 2), CLI-89-21, 30 NRC 325, 329 

(1989). 

 b. Proximity-Plus Standing Principles     In proceedings involving 

construction permits and operating licenses for nuclear power plants, the Commission 

recognizes a “‛proximity presumption’ in favor of standing for persons who [reside or] have 

‘frequent contacts’ within a 50-mile radius of a nuclear power plant.”  PPL Bell Bend, LLC (Bell 

Bend Nuclear Power Plant), CLI-10-07, 71 NRC __, __ (slip op. at 6) (Jan. 7, 2010). 

No such “proximity presumption” is automatically applied, however, in proceedings that, 

like this, do not involve nuclear power plants.  Instead, “[w]hether and at what distance a 

petitioner can be presumed to be affected must be judged on a case-by-case basis, taking into 

account the nature of the proposed action and the significance of the radioactive source.” 

Georgia Tech, CLI-95-12, 42 NRC at 116-17.  Pursuant to this so-called “proximity-plus” 

approach, a “presumption based on geographical proximity (albeit at distances much closer 

than 50 miles) may be applied where there is a determination that the proposed action involves 

a significant source of radioactivity producing an obvious potential for offsite consequences.”  

Sequoyah Fuels, CLI-94-12, 40 NRC at 75 n.22. 

In cases where the record fails to support the existence of a significant source of 

radioactivity producing an obvious potential for offsite consequences at a particular distance 

frequented by a petitioner, “it becomes the petitioner’s ‘burden to show a specific and plausible 
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means’ of how the challenged action may harm him or her.”  USEC, Inc. (American Centrifuge 

Plant), CLI-05-11, 61 NRC 309, 311-12 (2005).  In other words, when a petitioner cannot 

establish proximity-plus standing, he or she must resort to establishing standing under 

traditional standing principles.  See Exelon Generation Co., LLC and PSEG Nuclear, LLC 

(Peach Bottom Atomic Power Station, Units 2 and 3), CLI-05-26, 62 NRC 577, 581 (2005). 

Finally, when analyzing standing, a licensing board must be mindful of the following 

principles.  First, the “petitioner bears the burden to provide facts sufficient to establish 

standing.”  Bell Bend Nuclear Power Plant, CLI-10-07, 71 NRC at __ (slip op. at 7); accord 

Commonwealth Edison Co. (Zion Nuclear Power Station, Units 1 and 2), CLI-00-05, 51 NRC 90, 

98 (2000).  In meeting this burden, it is generally sufficient if the petitioner provides plausible 

factual allegations that satisfy each element of standing.  See Lujan v. Defenders of Wildlife, 

504 U.S. 555, 561 (1992).14  Second, when evaluating whether a petitioner has established 

standing, a licensing board is to “construe the [intervention] petition in favor of the petitioner.”  

Georgia Tech, CLI-95-12, 42 NRC at 115.  Third, pro se petitioners are not held to the same 

standard of pleading as petitioners who are represented by counsel.  See Salem Nuclear 

Generating Station, ALAB-136, 6 AEC at 489.  

We apply these principles in considering the standing of each Petitioner. 

                                                 
14 Of course, in proceedings where a petitioner’s factual assertions in support of standing 
are challenged, untenable, conjectural, or conclusory, a Board need not uncritically accept such 
assertions.  See Palisades Nuclear Power Plant, CLI-07-18, 65 NRC at 410; Zion Nuclear 
Power Stations, CLI-00-05, 51 NRC at 98.  In such circumstances, a Board may be required to 
“weigh the information” and exercise judgment to determine if a standing element has been 
satisfied.  See Bell Bend Nuclear Power Plant, CLI-10-07, 71 NRC at __ (slip op. at 7).  See 
also Babcock and Wilcox (Apollo, Pennsylvania Fuel Fabrication Facility), LBP-93-04, 37 NRC 
72, 82-83 (1993).   
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2. The Petitioners from the Island of Hawaii – Ms. Harden, Mr. Albertini,  
  and Mr. Harp – Fail to Establish Standing                                                               
  
  a. Ms. Harden Fails to Establish Standing Applying relaxed pleading 

standards, and construing Ms. Harden’s hearing request in her favor, we find that Ms. Harden 

seeks to establish standing based on the following alleged facts:  (1) she lives on the island of 

Hawaii about 30 miles from Pohakuloa; (2) the existence of DU from the firing of about 2,000 

spotting rounds at Pohakuloa poses a health risk; and (3) the Army’s failure to disclose two 

documents containing information about its use of spotting rounds at Pohakuloa has injured her 

because she needs the information to provide the NRC Staff with meaningful comments as to 

conditions that should be included in the Army’s license.  See Harden Oct. 9 Request at 2-3; Tr. 

at 15, 173.15 

 The Army and the NRC Staff aver that the above facts are insufficient to establish 

standing under either proximity-plus standing principles or traditional standing principles.  See 

Army Response at 4; NRC Staff Response at 8.  We agree.16 

                                                 
15  The two documents sought by Ms. Harden were (1) the Archives Search Report, and (2) 
an Army document giving the scientific basis for the decision not to do a Human Health Risk 
Assessment for Pohakuloa.  See Harden Oct. 9 Extension Request at 2.  Regarding the former 
document, Ms. Harden informed this Board (Tr. at 24) that she obtained a copy in late October 
2009.  Regarding the latter document, the Army represents that no such report has been, or will 
be, generated.  See NRC Response to Extension Requests, Attachment 3, Affidavit of John 
Hayes ¶ 4 (Oct. 1, 2009).  
 
16  Preliminarily, we summarily reject Ms. Harden’s claim that, for purposes of establishing 
standing, she should be deemed injured because she lacked access to certain documents.  Our 
regulations provide that “contentions must be based on documents or other information 
available at the time the petition is to be filed” (10 C.F.R. § 2.309(f)(2)), and they provide 
petitioners with the opportunity to amend existing contentions and file new contentions based on 
new information that had not previously been available.  Id. § 2.309(f)(2)(i)-(iii).  Hence, both as 
a practical matter and as a matter of law, Ms. Harden suffered no cognizable injury arising from 
the unavailability of a document.  As to Ms. Harden’s commendable desire to provide the NRC 
Staff with meaningful suggestions about licensing conditions after obtaining particular 
documents, we observe that any member of the public may provide the NRC Staff with 
comments relating to health and safety at any time during the license-review process, and the 
NRC Staff “will consider and resolve all safety questions regardless of whether any hearing 
takes place.”  Duke Energy Corp. (Oconee Nuclear Station, Units 1, 2, and 3), CLI-99-11, 49 
NRC 328, 339 (1999) (internal quotation marks omitted).  If an interested person wishes to 
propose health and safety measures after a license has been issued, such proposals may be 
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 To establish proximity-plus standing, Ms. Harden is required to show that (1) the 

licensing action involves a significant source of radioactivity, (2) the radioactivity produces an 

obvious potential for offsite consequences, and (3) she is sufficiently close to the site to be 

presumptively affected by an offsite consequence.  See supra Part II.A.1.b.  This she fails to do. 

 With regard to the first criterion, Ms. Harden claims that about 2,000 spotting rounds 

may have been fired at Pohakuloa, depositing about 838 pounds of DU on the firing ranges.  

See Harden Oct. 9 Request at 3; Tr. at 12, 173; Strauss Memorandum at 4.  But she fails to 

make a showing that, in the context of this case, 838 pounds of DU scattered on the firing 

ranges of Pohakuloa constitutes a “significant source of radioactivity.”  In particular, she fails to 

dispute the analysis in the Army’s License Application showing that, even if far more than the 

2,000 rounds claimed by Ms. Harden had been fired and distributed in the surface soils within 

the impact area on a single range at Pohakuloa (i.e., even if 2,932 spotting rounds had been 

fired and concentrated within a single range), this concentration of radioactivity “should 

represent an appropriate bounding condition . . . [and] is significantly lower than the 

[decommissioning] screening values for uranium (13, 8, and 14 pCi/g for U-234, U-235, and  

U-238, respectively) specified in Volume 2, Appendix H, NUREG-1757.”  License Application at 

9, 10.  Because the regulatory exposure limits are determined by concentration, “one can 

reasonably conclude that the potential doses due to the presence of [DU] from the M101 

spotting round . . . are expected to be much less than general public exposure limits specified in 

10 C.F.R. 20.1301 and are likely to be some small fraction of the [dose limit] prescribed by 10 

C.F.R. 20.1402 [which establishes radiological criteria for unrestricted use].”  Id. at 10.17  Ms. 

                                                                                                                                                          
submitted to the NRC by filing a petition pursuant to the enforcement process set forth in 10 
C.F.R. § 2.206. 
 
17  To further explain the Commission’s screening values, a picocurie (pCi) is a 
measurement of “activity” (i.e., a measurement of the number or radioactive decays per 
second), and a pCi/g refers to the amount of radioactivity per gram of material.  One pCi is 
equal to 2.2 decays per minute, or 0.037 decays per second.  Thus, 1 pCi/g would mean that 
there are 2.2 decays each minute in a gram of material.  As relevant here, the regulations are 
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Harden fails to satisfy the first criterion for establishing proximity-plus standing, because she 

fails to demonstrate that the DU at Pohakuloa constitutes a significant amount of radioactivity, 

and she offers nothing to impugn the Army’s conservative analysis in its License Application 

indicating that DU from 2,932 spotting rounds located within a limited impact area on a single 

range (1) is significantly lower that the decommissioning screening standards for uranium, and 

accordingly (2) will result in de minimis exposure.   

 Ms. Harden likewise fails to satisfy the second criterion for establishing proximity-plus 

standing, because she fails to show that the onsite radioactivity produces an obvious potential 

for offsite consequences.  On August 1, 2008, Mr. Peter Strauss – who is an energy and 

environmental consultant with PM Strauss & Associates – provided Ms. Harden with a 

memorandum containing the results of his independent review of the DU at Pohakuloa.  See 

Strauss Memorandum.  He pointed out that DU is “primarily dangerous to people when it gets 

inside the body . . . through ingestion or inhalation.”  Id. at 5.  But he went on to point out that 

there is not an obvious potential in the instant case for the offsite ingestion or inhalation of DU.  

Specifically, Mr. Strauss indicates that there is no obvious potential for offsite ingestion of DU 

through the drinking of DU-contaminated water, because the “geochemistry of the site makes it 

unlikely that DU is leaching from the surface to the groundwater.”  Id. at 6.  Nor does Mr. 

Strauss believe that there is an obvious potential for offsite inhalation of DU, because “[i]t is 

unlikely . . . that small particles of DU would be inhaled unless the person was in the immediate 

vicinity.  Wind-carried particles would not likely carry very far because of the weight of DU.”  Id.  

Mr. Strauss provided the following additional views regarding the potential for inhaling DU:  

                                                                                                                                                          
written to define the allowable concentrations of a radioactive material by specifying the number 
of decays per gram.  Pursuant to the Army’s unchallenged analysis, assuming 2,932 spotting 
rounds (a conservatively high number) were fired into an impact area of a single range (a 
conservatively small area), the resulting concentration is “significantly” lower than 
decommissioning screening values for uranium in Commission guidance documents, and the 
resulting off-site dose is “much less” than public exposure limits prescribed in Commission 
regulations.  See License Application at 9, 10.  
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Because the spotting rounds were not vaporized, but broke into fragments, off-
site inhalation would be unlikely.  Homeowners nearby took air samples and had 
them analyzed, and there did not appear to be the presence of uranium above 
background.  Although the samples were collected by the Homeowners 
Association and the chain of custody and quality control probably did not follow 
general procedures, I would have expected the same result. 
 

Id. 

 The Army’s Environmental Radiation Monitoring Plan for Pohakuloa provides further 

support for the conclusion that onsite radioactivity does not present an obvious potential for 

offsite consequences.18  For example, the document states that “the combination of limited 

precipitation and great depth to the aquifer make it unlikely that DU will impact groundwater.”  

Pohakuloa Radiation Monitoring Plan at 4.  “Although soil may be considered a source media at 

[Pohakuloa], the absence of release mechanisms results in incomplete pathways” for DU 

migration.  Id.  Indeed, the document concludes that the “surface water/sediment and 

groundwater pathways” were all “incomplete” and, hence, would not support DU migration from 

Pohakuloa.  Id.; see also id. at 5 (“The limited rainfall and minimal amounts of soil limit potential 

pathways at [Pohakuloa].”).  Finally, “DU has not been detected in air monitoring programs” 

conducted by the Army around the impact area at Pohakuloa.  Id. at 5.19   

                                                 
18 The Army’s License Application states there is no serious risk that members of the public 
will venture into areas containing DU, because the DU “fragments are located . . . well within the 
[military] installation boundary and are located in an impact area where access is strictly 
controlled.”  License Application at 3.  Nor, states the Army, is there a serious risk that military 
service members or civilian employees of the military will unknowingly venture into such areas, 
because those areas also contain unexploded ordnance and, accordingly, special training is 
required prior to entry, which “limits the potential for inadvertent exposure and ensures . . . Army 
civilians and soldiers are not directly exposed.”  Id. 
 
19  Although the potential for offsite consequences is remote, there is considerable 
uncertainty regarding the amount of DU at Pohakuloa and Schofield.  We note that, for 
purposes of drafting the License Application, the Army conservatively assumed 2,932 spotting 
rounds were fired on a single range at each site (License Application at 9), while in drafting the 
Environmental Radiation Monitoring Plans, the Army assumed 714 spotting rounds were fired 
on a single range at each site.  See supra note 7.  Given this disparity in assumptions, we 
suggest the Army and the NRC Staff consider conducting studies to see how sensitive the 
Environmental Radiation Monitoring programs are to variations in the amount of the DU at each 
site.  For example, because it appears that the lower bound on DU is 714 spotting rounds at 
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 During oral argument, Ms. Harden expressed concern that “live-fire and dummy bombs 

may be falling on undiscovered [DU], which may pulverize and ignite it, generating aerosols 

which can travel for miles into the air,” thus providing an inhalation pathway for offsite exposure. 

Tr. at 11.  But Ms. Harden’s speculative concern is not sufficient to establish an obvious 

potential for offsite exposure, especially in light of the Army’s statement that it adheres to the 

Department of Defense Directive that “provides restrictions for firing high explosive emissions 

into [DU] areas.”  Tr. at 118; see Dep’t of Defense (DoD) Directive 4715.11, “Environmental and 

Explosives Safety Management on Operational Ranges Within the United States,” at 5 (May 10, 

2004).  To that end, the Army represented that:  (1) “range safety limits have been adjusted and 

buffers have been established in the impact area so that no high-explosive rounds are being or 

will be fired into the DU area[s]” at Pohakuloa or Schofield (Tr. at 120); and (2) aerial bombing 

will “not [be] permitted in the DU buffer area[s]” at Pohakuloa.  Tr. at 121.  The Army also 

represented that the only munitions permitted to be fired into potential DU areas are small arms 

ammunition – i.e., 50 caliber and smaller – and training rounds for certain types of grenades that 

contain just enough explosive to create a puff of smoke.  See Tr. at 118-20.  Ms. Harden’s bare 

conjecture that the Army might – in derogation of DoD Directive 4715.11 – use explosives in the 

DU areas that would generate DU aerosols that could be inhaled by offsite individuals is 

insufficient to establish standing.20  

 In short, we conclude that for proximity-plus standing purposes, Ms. Harden’s pleading, 

even as amplified by her representations during oral argument, fails to establish either that the 

Army’s proposed licensing action involves a significant source of radioactivity or that the 

                                                                                                                                                          
each site, what differences, if any, would there be in the environmental radiation programs and 
monitoring plans if the ultra-conservative assumption of 2,932 spotting rounds were used?   
 
20  Although we do not question the Army’s representation that high-explosive munitions are 
not, and will not be, used in the DU areas at Pohakuloa or Schofield, we nevertheless believe it 
would be well if this representation were embodied in a license condition.  Moreover, we believe 
the Army would be well advised to include in its radiological monitoring program a provision to 
monitor for airborne dispersal of DU in the event a high-explosive round were accidently 
detonated in a DU-contaminated area. 
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radioactivity produces an obvious potential for offsite consequences.  Having failed to make 

either of these showings, Ms. Harden fails to establish that her home, which is 30 miles from 

Pohakuloa, is sufficiently close to the site to be presumptively affected by an offsite 

consequence.  She therefore fails to establish proximity-plus standing.  

 Nor, in our view, does Ms. Harden satisfy the traditional standing criteria, which would 

require her to show:  (1) a concrete and particularized injury, actual or threatened, that (2) is 

fairly traceable to the Army’s licensing action, (3) falls among the general interests protected by 

the AEA or other applicable statute, and (4) is likely to be redressed by a favorable decision.  

See supra Part II.A.1.a.  Specifically, she fails to show she will suffer a concrete and 

particularized injury that is fairly traceable by a plausible chain of causation to the Army’s 

licensing action.  Although Ms. Harden expresses concern that the DU might migrate offsite and 

thereby cause her injury by ingestion or inhalation, she offers no plausible chain of causation by 

which the DU could exit a firing range and migrate from Pohakuloa, much less be transported 

30 miles from Pohakuloa to the area around her home.21  In light of Mr. Strauss’s statement that 

offsite migration of DU by groundwater or wind transport is “unlikely” (Strauss Memorandum at 

6), and the absence of any record information indicating a reasonable possibility that DU could 

migrate from Pohakuloa and travel 30 miles to Ms. Harden’s home, we conclude that Ms. 

                                                 
21  During oral argument, Ms. Harden summarized her alleged causation chain as follows:  
“We are saying that the DU oxide, you get a tiny amount in your lungs, the chain of causation is 
all you do is breathe when you go up there.”  Tr. at 176.  The infirmity in Ms. Harden’s causation 
chain – which is an infirmity common to all Petitioners’ causation chains – is that it fails to 
provide a plausible transport mechanism for the DU to exit the firing range or the military 
installation.   
 
 In this regard, the record indicates that dominant winds on the island of Hawaii blow from 
the northeast to the southwest.  See Tr. at 63.  That Ms. Harden lives 30 miles northeast 
(upwind) of Pohakuloa further weakens her causation chain and vitiates her claim of actual or 
threatened injury from the inhalation of DU at her home.  
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Harden fails to satisfy her burden of demonstrating standing, because her assertion of injury is 

(1) speculative and hypothetical, and (2) not fairly traceable to the Army’s licensing action.22   

 b. Mr. Albertini Fails to Establish Standing      Applying relaxed pleading 

standards, and construing Mr. Albertini’s hearing request in his favor, we find that he seeks to 

establish standing based on the following alleged facts:  (1) he is a resident of the island of 

Hawaii who lives about 25 miles from Pohakuloa; (2) the firing of about 2,000 spotting rounds at 

Pohakuloa resulted in the depositing of DU that poses an inhalation hazard to humans and 

might be the cause of animal tumors reported in the Pohakuloa area; and (3) in May 2007, he 

was present at Mauna Kea State Park, located between one to two miles from Pohakuloa, when 

a portable radiation monitor carried by his colleague recorded a reading of 75 counts per minute 

                                                 
22  In Ms. Harden’s letter to the NRC dated October 30, 2009 – which was submitted 
seventeen days after the original filing deadline had lapsed, and three days after the end of the 
filing extension granted to the Sierra Club and Mr. Albertini had lapsed – Ms. Harden included 
an Addendum containing new contentions and new information, and she invited the NRC to 
“[p]lease also consider the enclosed ADDENDUM, dated October 30, 2009, as part of [her] 
October 9 document.”  Addendum to Harden Oct. 30 Letter at 1.  We decline Ms. Harden’s 
invitation.  Although this Board does not hold pro se petitioners to the same standard that it 
holds litigants who are represented by counsel, we are not empowered wholly to exempt a pro 
se petitioner from the procedural rules that govern our adjudications.  See Yankee Atomic 
Electric Co. (Yankee Nuclear Power Station), CLI-98-21, 48 NRC 185, 201 (1998) (“[pro se 
petitioners are] expected to comply with our basic procedural rules . . . [including] those 
establishing filing deadlines”).  Accordingly, in the present circumstance, where Ms. Harden 
conceded that the information in her October 30 Addendum was previously available (Tr. at 18), 
admitted the lateness of her filing (Tr. at 17), and made no effort at the time of its submission to 
justify its lateness or explain why this Board should consider it under the relevant rule of practice 
(10 C.F.R. § 2.309(c)), we deny her request to supplement her October 9 submission with her 
October 30 Addendum.     
 
 Even if we had granted Ms. Harden’s request to supplement her October 9 submission, 
nothing in her October 30 Addendum alters our conclusion that she fails to establish standing.  
An excerpt from a September 25, 2009 e-mail from Dr. G. Michael Reimer, Ph.D., Geologist, to 
Ms. Harden is not to the contrary.  The excerpt indicates Dr. Reimer stated that the “most 
probable exposure vector for the residents of the [island of Hawaii] is the inhalation of . . . [DU] 
aerosols.  As long as the bombs drop and the winds blow in the spotting round test area, there 
will be aerosol production and transport of DU.”  Addendum to Harden Oct. 30 Letter at 7.  But 
as explained above in text, the Army states it does not, and will not, use land-launched or air-
dropped high explosives in the DU areas, thus preventing the production of DU aerosols, 
thereby negating what Dr. Reimer characterizes as the “most probable exposure vector” for 
Hawaii residents.  Id. 
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(cpm) in response to dust blowing from Pohakuloa.  See Albertini Oct. 27 Hearing Request at 1-

2; Tr. at 63, 69-70. 

 The Army and the NRC Staff assert that the above facts are insufficient to establish 

standing under either proximity-plus standing principles or traditional standing principles.  See 

Army Response at 4-5; NRC Staff Response at 10-11.  We agree. 

 First, for purposes of establishing proximity-plus standing, we conclude that Mr. Albertini 

is similarly situated in material respects to Ms. Harden and, accordingly, fails to establish 

proximity-plus standing for the same reasons that Ms. Harden fails to establish such standing.  

See supra Part II.A.2.a.  Although Mr. Albertini – unlike Ms. Harden – asserts he was present at 

Mauna Kea State Park in May 2007 when a radiation monitor recorded a reading of 75 cpm in 

response to dust blowing from Pohakuloa (Albertini Oct. 27 Hearing Request at 2), this 

assertion falls short of establishing proximity-plus standing, because even if Mr. Albertini had 

adequately shown what the purported reading represents (which he did not do), he failed to 

establish that the reading was plausibly linked to DU from Pohakuloa.  His failure to link the 

monitor’s reading to DU from Pohakuloa is especially significant in light of Mr. Strauss’s 

conclusion that “[w]ind-carried particles [of DU] would not likely carry very far because of the 

weight of DU” (Strauss Memorandum at 6), and the Army’s representation that, consistent with 

the governing DoD Directive, land-launched and aerial bombings are not permitted in the DU 

areas or established DU buffer areas at Pohakuloa (Tr. at 120-21), which prevents the 

generation and migration of DU aerosols.  See supra Part II.A.2.a.23  

 Even if we assumed that the 75 cpm reading on the radiation monitor in Mauna Kea 

State Park was attributable to wind-carried DU from Pohakuloa, we would still conclude that Mr. 

                                                 
23  Contrary to Mr. Albertini’s understanding (Tr. at 67-68), it is not the Army’s burden – for 
purposes of standing analysis – to “rule out” that wind-blown DU is being transported from 
Pohakuloa.  Rather, it is the petitioner’s “burden to provide facts sufficient to establish standing.”  
Bell Bend Nuclear Power Plant, CLI-10-07, 71 NRC at __ (slip op. at 7).  It was thus incumbent 
on Mr. Albertini to make a plausible showing that DU from Pohakuloa was being, or plausibly 
could be, carried offsite by the wind or by some other transport mechanism.  He failed to make 
that showing. 
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Albertini failed to establish proximity-plus standing based on his residence, because he fails to 

demonstrate that wind-carried DU could be blown an additional 23 miles to his home.  Nor did 

he show that his visits to Mauna Kea State Park were sufficiently frequent or lengthy to justify 

standing based on such visits.  Cf. Bell Bend Nuclear Power Plant, CLI-10-07, 71 NRC at __ 

(slip op. at 8) (a petitioner must show “a pattern of regular, significant contacts within the vicinity 

of the site” to satisfy standing requirements). 

 In short, Mr. Albertini fails to show either that the Army’s licensing action involves a 

significant source of radioactivity, that the radioactivity produces an obvious potential for offsite 

consequences, or that his home – which is 25 miles from Pohakuloa – is sufficiently close to the 

site to be presumptively affected by an offsite consequence.  He thus does not satisfy proximity-

plus standing principles. 

 Mr. Albertini also fails to satisfy traditional standing principles.  Like Ms. Harden (supra 

Part II.A.2.a), Mr. Albertini fails to make a plausible showing that the DU subjects him to a 

concrete and particularized injury, actual or potential.  Although he claims that “[r]eports of 

animal tumors in the [Pohakuloa] area need to be investigated for possible links to DU” (Albertini 

Oct. 27 Hearing Request at 2), he fails to (1) provide a factual basis for the existence of this 

problem, (2) proffer a credible causal link between DU at Pohakuloa and the alleged reports of 

animal tumors, or (3) explain how the existence of such tumors portends harm to him.  We 

therefore conclude that Mr. Albertini’s claim of injury is too speculative to establish a basis for 

standing, and it is not fairly traceable to the Army’s licensing action in any event.   

  c. Mr. Harp Fails to Establish Standing      Applying relaxed pleading 

standards, and construing Mr. Harp’s hearing request in his favor, we find that he seeks to 

establish standing based on the following alleged facts:  (1) he is a resident of the island of 

Hawaii who lives about 19 miles from Pohakuloa (Tr. at 77); (2) “[DU] has been pointed to as 

the probable cause of various cancers and other mysterious illnesses that many military 

veterans suffer from” (Harp Hearing Request at 2); (3) “[d]isturbing the [DU] with on-going [high-
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explosive munitions] is placing the residents of Hawaii in jeopardy” (id.); (4) the highest rates of 

cancer in the State of Hawaii occur on the island of Hawaii (id.); and (5) the DU at Pohakuloa 

constitutes a “never-ending threat to the health and well-being of Hawaii’s lands and Hawaii’s 

residents.”  Id.  

 The Army and the NRC Staff claim that Mr. Harp fails to satisfy standing requirements.  

See Army Response at 5; NRC Staff Response at 9-10.  We agree. 

 For purposes of proximity-plus standing, we conclude that Mr. Harp is similarly situated 

in all material respects to Ms. Harden and Mr. Albertini.  Accordingly, for the same reasons that 

Ms. Harden and Mr. Albertini failed to satisfy proximity-plus standing requirements (supra Parts 

II.A.2.a and II.A.2.b), we conclude that Mr. Harp likewise fails to satisfy proximity-plus standing 

requirements.    

 Nor does Mr. Harp satisfy traditional standing requirements.  First, although he asserts 

that DU is the “probable cause” of illnesses suffered by many military veterans (Harp Hearing 

Request at 2), he provides no factual support for his assertion, he makes no plausible showing 

that the DU could exit the firing ranges and migrate from Pohakuloa to affect him, and he thus 

makes no concrete and particularized showing of injury or threatened injury to himself.  Second, 

Mr. Harp’s unsupported claim that the Army is “[d]isturbing the [DU] with on-going [high-

explosive munitions]” (id.) is negated by the Army’s representation that, consistent with DoD 

Directive 4715.11, high-explosive munitions are not, and will not be, used in the DU areas or 

buffer areas at Pohakuloa.  Tr. at 120-21.  Third, the statistics offered by Mr. Harp that indicate 

a high incidence of cancer on the island of Hawaii (Harp Hearing Request at 2) are inadequate 

to confer standing, because those statistics, standing alone, fail to provide a plausible chain of 

causation between such cancers and the DU at Pohakuloa.  Similarly inadequate to confer 

standing is Mr. Harp’s claim that DU constitutes a “never-ending threat to the health and well-

being of Hawaii’s lands and Hawaii’s residents” (id.), because Mr. Harp fails either to specify a 

concrete and particularized harm or to articulate a plausible chain of causation as to how the DU 
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at Pohakuloa would cause such harm.  See Zion Nuclear Power Station, CLI-00-05, 51 NRC at 

98 (“broad and conclusory statements [by petitioners] . . . that they have ‘direct information 

concerning the threat to health and safety posed by [the license applicant]’ . . . are insufficient to 

establish standing”).     

 We therefore conclude that Mr. Harp pleads insufficient facts on which to base a claim of 

standing.     

 3. Ms. Leonardi, Who Lives on the Island of Oahu, Fails to Establish  
  Standing and Fails to Proffer an Admissible Contention                                                        
                                                
  a. Ms. Leonardi Fails to Establish Standing      Applying relaxed pleading 

standards, and construing Ms. Leonardi’s hearing request in her favor, we find that she seeks to 

establish standing based on the following alleged facts:  (1) she is a resident of the island of 

Oahu and lives about 2 miles from Schofield (Tr. at 49); (2) her community has, for many years, 

been inundated with “bombing plume dust” containing DU from Schofield (Leonardi Hearing 

Request at 1); (3) truckers load their trucks with DU-contaminated soil from Schofield and dump 

it in her community (id.); and (4) her community has a higher incidence of serious illnesses than 

other communities on Oahu.  Id.   

 The Army and the NRC Staff aver that Ms. Leonardi fails to plead sufficient facts to 

satisfy standing requirements.  See Army Response at 4; NRC Staff Response at 8-9.  We 

agree.24 

                                                 
24  Like Mr. Albertini (supra note 23), Ms. Leonardi appears to have been under the 
misapprehension that the Army had the burden to demonstrate she lacked standing.  See, e.g., 
Tr. at 61.  But binding case law (Bell Bend Nuclear Power Plant, CLI-10-07, 71 NRC at __ (slip 
op. at 7)) establishes that Ms. Leonardi, as the petitioner, has the burden to plead sufficient, 
plausible facts to demonstrate standing.  This was a burden she failed to carry.  During oral 
argument (Tr. at 29-30), Ms. Leonardi cited a federal district court decision, Allen v. United 
States, 588 F. Supp. 247 (D.C. Utah 1984), that she suggested affected our standing analysis, 
because it supported the principle that the Army has the burden to protect the public from DU.  
We do not take issue with that principle, but it is not relevant to our standing inquiry; rather, it is 
relevant to the Army’s ability to demonstrate that the NRC Staff should grant the Army’s 
possession-only license application.  Moreover, we note that the decision in Allen is inapposite 
to our standing analysis because (1) the decision in Allen was reversed on appeal (Allen v. 
United States, 816 F.2d 1417 (10th Cir. 1987), cert. denied, 484 U.S. 1004 (1988)), and (2) the 
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 First, we conclude that Ms. Leonardi fails to establish proximity-plus standing.  Despite 

the fact that Ms. Leonardi’s home is only about 2 miles from Schofield, she – like the other three 

Petitioners (see supra Part II.A.2) – fails to show that the proposed licensing action involves a 

significant source of radioactivity and that the onsite radioactivity produces an obvious potential 

for offsite consequences.  Regarding the latter factor, the Army’s Radiation Monitoring Plan for 

Schofield concludes that “DU mobility is restricted and remains localized” (Schofield Radiation 

Monitoring Plan at 6), and neither ground water, surface water, nor wind are likely transport 

pathways for DU.  Id.; see also Strauss Memorandum at 6 (“[w]ind-carried particles [of DU] 

would not likely carry very far because of the weight of DU”).  Moreover, because controlled 

burns are routinely conducted at Schofield to control grass fires, the Army performed a study to 

evaluate the potential dispersal of DU during such events, and the Army found “no evidence of 

DU in the particulates generated during these prescribed burns.”  Schofield Radiation 

Monitoring Plan at 4.25  Ms. Leonardi does not offer any facts that contradict this record 

information, nor – as we show below – does she otherwise suggest a plausible, much less an 

obvious, potential pathway for the DU to migrate from the firing range and be transported from 

Schofield to her home.  

 Ms. Leonardi’s assertion (Leonardi Hearing Request at 1) that DU-contaminated 

bombing plumes from Schofield drift over her home is not tenable given the Army’s policy of not 

using high-explosive munitions in the DU areas that would generate DU aerosol.  Tr. at 120-21; 

supra text accompanying note 20. 

 Similarly untenable is Ms. Leonardi’s claim that truckers dump DU-contaminated soil 

from Schofield in her community.  Because DU fragments on Schofield firing ranges are located 

                                                                                                                                                          
analysis in Allen involved different legal issues arising under a different statutory framework 
(i.e., the Federal Tort Claims Act).  
 
25  The absence of DU in the smoke generated during the controlled burns vitiates Ms. 
Leonardi’s unsupported suggestion (Tr. at 50) that residents in her community are “affected” by 
DU-contaminated smoke from the “burning” activities at Schofield.   
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in the midst of unexploded ordnance, “access is strictly controlled” and special training is 

required prior to entry into DU areas.  See License Application at 3.  Ms. Harden’s expert, Mr. 

Strauss, stated that, in his view, the unexploded ordnance on the ranges presents a greater 

hazard than the DU (see Strauss Memorandum at 7), and the record contains nothing to 

suggest the Army has sent, or would send, truckers into such patently hazardous areas to load 

their vehicles with contaminated soil.  To the contrary, the Army unequivocally stated that, aside 

from taking small soil samples for testing, it is “not removing DU from any installation in Hawaii  

. . . and . . . to our knowledge, no soil has been removed from the Schofield Barracks impact 

area since [the Army] became aware of this issue in 2005.”  Tr. at 131; accord Tr. at 192.  

Especially in light of these representations from the Army, Ms. Leonardi’s unsupported assertion 

that the Army is responsible for truckers dumping DU-contaminated soil into her neighborhood 

is inadequate to establish standing.26 

 Finally, although we do not question Ms. Leonardi’s assertion that her community has a 

higher incidence of serious illnesses than other communities on Oahu (Leonardi Hearing 

Request at 1), Ms. Leonardi failed to provide any factual basis that would lead us to conclude 

there may be a causative link between the illnesses and the DU at Schofield.  In other words, 

her claim of harm attributable to DU is conjectural and, accordingly, does not support a finding 

of standing. 

                                                 
26  The Army provided what might be an explanation for Ms. Leonardi’s mistaken belief that 
DU-contaminated soil was being taken from Schofield – namely, the existence of on-going 
projects at Schofield that entail the hauling of soil or rock from Schofield to other locations.  For 
example, one current project involves the repair of roads and trails at another military facility.  
This project requires the delivery of 9,000 tons, or about 3,500 truck-loads, of crushed rock from 
Schofield.  No project, however, involves the removal of soil from areas reasonably believed to 
be contaminated with DU.  See Tr. at 131.  
 
 Notably, the NRC Staff represented that if Ms. Leonardi ever were to provide a credible 
factual foundation for the conclusion that DU-contaminated soil from Schofield was being 
dumped in her community, or otherwise being disposed of in an improper manner, the NRC 
Staff would have an obligation to take prompt corrective action.  See Tr. at 150. 
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 Significantly, the Army performed a “dose and risk evaluation . . . to evaluate the 

potential health impacts [from DU] to an offsite subsistence farmer living 1,500 meters from 

[Schofield].”  Schofield Radiation Monitoring Plan at 5.  The Army’s evaluation – which Ms. 

Leonardi does not challenge – shows that “both radiological and chemical risks are within the 

[U.S. Environmental Protection Agency’s] acceptable risk range” and, accordingly, “there are no 

likely adverse effects to offsite receptors resulting from the presence of DU at [Schofield].”  Id.   

 In short, Ms. Leonardi fails to establish proximity-plus standing.  Nor does she plead 

sufficient facts to establish traditional standing, because she fails to show concrete and 

particularized injury to herself, actual or threatened, that is plausibly linked to the Army’s 

proposed licensing action.   

 Additionally, as we now show, even if Ms. Leonardi had established standing (which she 

failed to do), we would have been compelled to deny her hearing request because she fails to 

proffer an admissible contention.   

  b. Ms. Leonardi Fails to Proffer an Admissible Contention    To 

participate in an NRC adjudicatory hearing, a petitioner must – in addition to demonstrating 

standing – proffer an admissible contention.  See 10 C.F.R. § 2.309(a).  To be admissible, a 

contention must (id. § 2.309(f)(1)(i)-(vi)):  (1) provide a specific statement of the issue of law or 

fact to be raised; (2) provide a brief explanation of the basis for the contention; (3) demonstrate 

that the issue raised is within the scope of the proceeding; (4) demonstrate that the issue raised 

is material to the findings the NRC must make to support the action involved in the proceeding; 

(5) provide a concise statement of the alleged facts or expert opinions that support the 

petitioner’s position and on which the petitioner intends to rely at the hearing; and (6) provide 

sufficient information to show that a genuine dispute exists with the applicant on a material issue 

of law or fact.  Failure to satisfy any of these requirements is sufficient grounds to render the 

contention inadmissible.  See Private Fuel Storage, L.L.C. (Independent Spent Fuel Storage 

Installation), CLI-99-10, 49 NRC 318, 325 (1999). 
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Applying relaxed pleading standards to Ms. Leonardi’s one-page hearing request, this 

Board educed the following two contentions.  First, Ms. Leonardi asserts that her community on 

the Waianae Coast has for many years been inundated by DU-contaminated “bombing plume 

dust” from Schofield.  Leonardi Hearing Request at 1.  Second, she alleges that truckers 

remove DU-contaminated soil from Schofield and dump it in her community, creating toxic dusts 

that cause serious illnesses.  Id.   

The Army and the NRC Staff assert that Ms. Leonardi’s contentions fail to satisfy the 

admissibility requirements in 10 C.F.R. § 2.309(f)(1).  See Army Response at 7-8; NRC Staff 

Response at 18.  We agree. 

 (1) Contention One is Not Admissible    Ms. Leonardi’s first contention, which 

alleges that DU-contaminated bombing plume dust from Schofield causes health issues in her 

community, is inadmissible for two independent reasons.  First, in derogation of 10 C.F.R. 

§ 2.309(f)(1)(v), Ms. Leonardi’s hearing request is utterly bereft of a statement of the alleged 

facts or expert opinions that support this contention.  The Board asked Ms. Leonardi to be 

prepared at oral argument to provide “the factual foundation for this [contention], including the 

basis for a conclusion that (1) the offending dust plumes emanate from [Schofield], (2) the dust 

plumes are radioactive, and (3) there is a causal connection between the dust plumes and 

health issues.”  Licensing Board Order (Identifying Issues for Oral Argument) (Dec. 17, 2009) at 

3 (unpublished).  At oral argument, Ms. Leonardi asserted that dust plumes are blown from 

Schofield to her community because she lives in a valley into which the wind blows dust from all 

directions, including from Schofield.  See Tr. at 50, 55.  In support of her claim that the dust 

plumes blowing from Schofield contain radioactivity, Ms. Leonardi relied on a document showing 

that cancer rates in Hawaii are rising.  See Tr. at 51-52.  Even as amplified by her presentation 

at oral argument, Ms. Leonardi’s contention fails to articulate facts supporting her claims that 

(1) the offending dust plumes contain DU, or (2) the dust plumes are responsible for cancer or 
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other health issues in her community.  Her contention is therefore inadmissible pursuant to 10 

C.F.R. § 2.309(f)(1)(v). 

Ms. Leonardi’s contention is also inadmissible pursuant to 10 C.F.R. § 2.309(f)(1)(vi), 

because it fails to show that a genuine dispute exists on a material issue of fact regarding the 

Army’s License Application.  Even inferring generally that Ms. Leonardi’s contention challenges 

the Army’s overall conclusion that there is no viable pathway for offsite human exposure to DU, 

her unsupported claim that bombing dust plumes from Schofield contain DU fails to articulate a 

genuine dispute of material fact in light of the record information indicating that (1) the Army 

does not use high-explosive munitions in the DU areas, and (2) the heavy weight of DU makes 

aerial transport unlikely in any event.  See supra Part II.A.2.a.  Ms. Leonardi’s first contention is 

thus inadmissible. 

(2) Contention Two is Not Admissible    Ms. Leonardi’s second 

contention, which alleges that the Army employs truckers to remove DU-contaminated soil from 

Schofield and dump it in her community, is likewise inadmissible for two independent reasons.  

Ms. Leonardi’s hearing request states that she has followed truckers to Schofield and at the end 

of the day watched the same truckers dump their load in her community (Leonardi Hearing 

Request at 1), and during oral argument, she claimed that in December 2009 approximately 50 

trucks per day transported DU-contaminated soil from Schofield to her community.  See Tr. at 

60.  This Board asked Ms. Leonardi whether she had any factual information to support her 

beliefs that (1) the trucks she saw in December 2009 originated from Schofield, and (2) those  

trucks were transporting DU-contaminated soil.  See Tr. at 61.  Ms. Leonardi conceded she did 

not have any information to support her beliefs.  Id.  She asserted, however, that it was not her 

burden to produce information that the trucks transported soil from Schofield or that the soil 

transported by the trucks contained DU.  See Tr. at 61-62.  Ms. Leonardi is incorrect.   

 It is emphatically the petitioner’s burden to produce some “alleged facts or expert opinion 

which support [a contention].”  10 C.F.R. § 2.309(f)(1)(v).  Ms Leonardi fails to provide such 
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facts.  On this record, her assertion that trucks are dumping DU-contaminated soil from 

Schofield in her community is predicated on “‛bare assertions and speculation.’”  Fansteel Inc. 

(Muskogee, Oklahoma Site), CLI-03-13, 58 NRC 195, 203 (2003) (quoting GPU Nuclear Inc. 

(Oyster Creek Nuclear Generating Station), CLI-00-6, 51 NRC 193, 208 (2000)).    

 Although we acknowledge that complying with Commission regulations “may be 

especially difficult for pro se petitioners . . . it has long been a basic principle that a person who 

invokes the right to participate in an NRC proceeding also voluntarily accepts the obligations 

attendant upon such participation.”  Fla. Power & Light Co. (Turkey Point Nuclear Generating 

Plant, Units 3 and 4), CLI-01-17, 54 NRC 3, 26 (2001) (internal quotation marks omitted).  

Because Ms. Leonardi produced no factual information to support her claim that the truck-

transported soil from Schofield is contaminated with DU, we conclude her second contention is 

inadmissible pursuant to 10 C.F.R. § 2.309(f)(1)(v).  Moreover, in light of the Army’s 

representation that it is “not removing DU from [Schofield]” (Tr. at 131) and, hence, not 

“dumping DU soil in [Ms. Leonardi’s] community” (Tr. at 192), we conclude that Ms. Leonardi’s 

unsupported contention fails to articulate a genuine issue of material fact regarding the Army’s 

License Application and, accordingly, it is also inadmissible pursuant to section 2.309(1)(f)(vi).27  

                                                 
27  See supra note 26 and accompanying text. 
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III. CONCLUSION 

For the foregoing reasons, we:  (1) deny the hearing requests of Ms. Harden, Mr. 

Albertini, and Mr. Harp for lack of standing (supra Part II.A.2); (2) deny the hearing request of 

Ms. Leonardi for lack of standing and failure to proffer an admissible contention (supra Part 

II.A.3); and (3) deny as untimely the sundry other hearing requests referenced in the NRC 

Staff’s Response that were submitted after October 13, 2009 (supra note 11). 

This Memorandum and Order is subject to appeal in accordance with the provisions in 

10 C.F.R. § 2.311, which provides, inter alia, that such appeal must be initiated by the filing of a 

notice of appeal and accompanying supporting brief within ten days after service of the 

challenged order.   

It is so ORDERED. 

 
THE ATOMIC SAFETY 
  AND LICENSING BOARD28 

 
       /RA/   
 

_____________________________ 
E. Roy Hawkens, Chairman 
ADMINISTRATIVE JUDGE 

 
 /RA/ 
 
_____________________________ 
Anthony J. Baratta 
ADMINISTRATIVE JUDGE 
 
 /RA/  
 
_____________________________ 
Michael F. Kennedy 
ADMINISTRATIVE JUDGE 

 
 
Rockville, Maryland 
February 24, 2010 

                                                 
28  In addition to being filed through the e-filing system, copies of this order were sent this 
day by Internet e-mail to:  (1) Cory Harden; (2) Luwella Leonardi; (3) Jim Albertini; (4) Isaac 
Harp; (5) counsel for the U.S. Army; and (6) counsel for the NRC Staff. 
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