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REG('.9,UNITED STATES 

* NUCLEAR REGULATORY COMMISSION 

WASHINGTON. D. C. 20555 

February 6, 1.980 

MEMORANDUM FOR: Chairman Ahearne 
Commissioner Gilinsky 

- . Commissioner Kennedy 
Commissioner Hendrie 
Commissioner"Bradfford 

FROM: Jt Leonard Bickwit, Jr., General Counsel 

SUBJECT: OPTIONS REGARDING INDIAN POINT 

Commissioner Kennedy has requested an outline off the major 
options available to the Commission. Based on yesterday's 
discussion, those outlined below would appear to be most 
consistent with Commission thinking on the matter.  

Option 1

Staff issues orders as outlined; Commission takes comment 
and/or holds an infformal hearing in connection with review 
off partial denial off UCS petition.  

Advantages: Orders go out immediately.  

Disadvantages: Limited ex parte constraints.  

Option 2 

Same as Option 1, except that order with respect to Units 2 
and 3 is modiffied so that suffficiency off actions ordered is 
an issue beffore Licensing Board.  

A Adint-ages: Orders go out immediately; fformal hearing 
mechanism is quickly established.  

Disadvantages: DiffIiculties off providing clear guidance to 
Board on issues to be addressed;-possible confusion associated 
with two forums for debating surfficiency off ordered actions; 
limited ex parte constraints.
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The Commissioners

Option -3 

Same as Option 2, except no comment is requested by Commission 

in connection with review of partial denial of petition.  

Advantages: Same as advantages of Option 2, but without 

possible confusion noted as disadvantage of such option.  

Disadvantages:'Problem, as noted with respect to Option 2, 
*- of providing-guidance to Board; decisions on sufficiency 
* unlikely to be reached for-quite some time.  

option 4 

Treat staff orders as proposals to the Commission and take 

comment and/or hold an informal hearing on them.  

* Advantages: Simplicity;-no ex parte constraints.  

Disadvantages,: Orders do not go out immediately.  

* It should be noted that any of the above options can be 
combined with immediate shutdown orders for Units 2 and 3, 
depending upon the Commission's perception of hazards posed 
by such units in the immediate short term. Unit 1 is currently 
covered by orders which ensure it will not operate..  

As a final matter, attached are-the final pages of Environmental 
Defense Fund_, Inc. v. EPA,.510 F.2d 1292 (D.C. Cir, 1975).  
T *his case further supports the position, taken in our memorandum 
of September 19 regarding ex Rarte constraints in the TMI-l 
proceeding, that staff communications, in the context in 
which they are likely to arise regarding the options discussed 
above,, are permissible.  

Attachment: Environmental Defense 
Fund v. EPA 

cc: SECY (2)'' 
OPE (2) * 

OCA.  
* EDO 
* ELD



B. Pzoodura) Chalenges 

[19] -We turn, finally, to the point 
most ardently pressed by Shell at argu
ment, and adopted by the other petition
ers, that the EPA Order is tainted by ex 
parte communications in that members 
of the agency's enforcement staff, who 

record.- National Air CArrier Ass'n v. CAB, 
141 U.S.App.D.C. 31, 41. 436 F.2d 18 5, 195 
(1970).  

41. Greater Boston Television Corp. v. FCC 
143 U.S.App.D.C 383. 393. 4.44 F-2d 841. 851 
(1970), cert. denied. 403 U.S. 923. 91 S-C.  
2233. 29 LEd.2d 701, (197 1).  

42. Shell r. a2.
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were involved in the continuing cancella
tion hearing at the time, presented argu
menits to the Administrator favoring the 
issuance of a Notice of Intent to Sus
pend. -Shell *conceds that communica
tions between the prosecutorial and ad
judicative staff of an agency are appro
priate prior to the initial fiing of an 
administrative complaint, but argues 
that this rule- does not apply where, as 
here, the communications take place 
while another phase of the "same ase" 
is underway. We reject Shell's conten
tion.  

Suspension and cancellation hearings 
are separate proceedings in the respect, 
critical here, that the decisions in the 
two proceedings are made 'under differ
ent legal standards.10 To the extent that 
they are related, we do not find this to 
be a bar to the kind of communications 
engaged in here It may happen that 
during the course of an agency proceed
ing against two individuals the "prose
.cuting" staff discerns from the evidence 
that proceedings should also be institut
ed against, or the initial proceeding 
broadened to include, a third individual 
The prosecutorial staff would not be de
barred from consulting with the agency 
head about these steps by the mere fact 
that a related proceeding was already 
under way. The same conclusion is ap
plicable where there is no new party but 
the -emerging evidence indicates that a 
new charge or a broadened charge is ap
propriate.

Congress has not accepted the view 
that the possibilities of unfairness re
43. -see Environmental Defense Fund, Inc. v.  

EPA, supra, 150 U.S.App.D.C at 357. 465 
-F.2d at 537;. Environmental Defense Fund.  
Inc. v. Ruckelahaul, supra. 142 U.S.APPM.C.  
at 51,. 43U F.d at 591.  

44. This view was proposed by-Messrs. MCFar
land, Stason and Vanderbilt, in their addton
al views that accompanied the Report of the 
Attorney Ge:%er&l's Committee on Admnistra
tive Procedure. See Administrative Proce
dure in Governmnt Akgencies, Sen. Doc. No.  
8. 77th Cong.. 1st Sess. 203 (1941).  

The only agency for which this viewv was 
*made a legal requirement is the National La
*bor Relations Board..  

510 F.2&-42%'

quire prohibition of an administrative 
structure that permits the same agency 
to issue the notice that begins a proceed
ing and to make the ultimate deterruina
tionA' It has accepted a pragmatic view 
that the need for effective control by the 
agency, head over the commencement of 
proceedings requires an ability to con
duct consultations in candor with an in
vestigative section on the question 
whether a notice should be issued and a 
proceeding begun, and this notwithstand-.  
ing any residual possibilities of unfair
ness. 

In this case the agency respected the 
internal Separation of functions provided 
by Congress in its combination of fair-.  
ness and Pragmatism; there L- no claim 
of consultation between the agency's 
aprosecutors" and the agency head ex
cept on the issue whether to issue a new 
notice-.whether to start a suspension 
proceeding. There is no allegation of 
communication between "prosecutor" 
and agency head regarding the final de
cision in either the cancellation proceed
ing or the suspension proceeding.4 

The Administrator's indications in the 
Notice that he is "persuaded that there 
exists an 'imminent hazard' " and that 
he finds that "a situation exists in which 
the manufacture of Aidrin and Dieldrin 
during the comning months will be 'likely 
to result in unreasonable adverse effects' 
on man and the environment" 46 do not 
represent prejudgment of the merits of 
the decision to suspend. The Adminis
trator was merely makcing a determina
tion to begin a suspension proceeding un
der J 6(cXl) of FIFRA,"1 accompanied by 
45L The Administrative Procedure Act. 5 

U..C J 554(d) (1970), only prohibits partici
pation or advice in the "decision, recomn
Mene decision, or agency review." 

46. Notice of intention to Suspend. J.A. 76.  
47. 7 U.S.C I 136d(cXl) (Supp. I, 1972).  

Section 6(cXl) provides that a "notice [of 
latent to suspend] shall include findings per.  
taing to the question of'lmminent hazard.'"

Compare FTC v. Cinderella Career and Fin
ishing Schools, Inc., 131 U.S.App.D.C. 331.  
338, 404 F.2d 1308. 1315 (1968), where this 
court held that the FTC could issue a press 
release stating that it found "reason to be
lieve" the law had been violated soon after 
the issuance of a Complaint.
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*the prefatory findings required by the 

law, without prejudice in any way to the 

consideration that would be given to the 

suspension record and to the result, that' 

would be reached in the light of that 

record. The proponents of continued 

registration were given a full bearing on 

their objections.  
Because the 'suspension hearing was 

expedited,4 the ALT incorporated nearly 

11,000 pages of transcript and more than 

M5 written exhibits from the cancella

tion hearing. Shell protests that these 

procedures made the hearing inadequate 

to protect its interests in that the EPA 

prosecutorial staff and EDF were al

lowed to incorporate the presentation of 

their medical and benefits ase from the 

more. leisurely cancellation proceeding, 

where they had discovery and subpoena 

powers, while the proponents of registra

tion, who had not yet reached that phase 

of .their presentation ini the cancellation 

hearing, were compelled to respond in 

much less time without similar discovery 

powers. At the time of the suspensioll 

notice , Shell had already called M2 wit 

nesses in the cancellation proceeding. 4 

Shell did not make a showing that tho 

shortness of the duration of the suspen 

sion hearing precluded a fair disposition 

or that more tim-e would have been need 

ed by someone seeking, on an expedite 

basis, to make a presentation in favor o 

*continued registration. Indeed, ilthoug 

*4&. The August 2, 1974. Notice provided for.  

15-day hearing t ony 14 of the 15 da: 

wege used.

Shell was allotted 12 of the 15 days 
scheduled for the expedited suspension 
hearing, it used only 81/2 of the twelve 

days, and did not take advanitage of ALT 

Perlman's offer to permit the presenta

tion without rss.-examniiton of the 
writenstaemetsof witnesses that 

lotted time.  

C. Exemption of Existing Stocks 

[201 EDF charges that the EPA's de

cision to exempt the sale and use of ex

isting stocks of aldrin/dieldrifl from the 

general suspension is arbitrary and ca

pricious. EPA has responded that this 

decision was based on an assumption 

that no appreciable and realistically re

trievable stocks existed at the time of 

the order. and that any denial of proce

dural rights was harmless error. EPA 

counsel have informed us that EPA was 

presented in January 1975 with esti

mates that approximately 5 percent of 

the total 1974 amount of aldrin granules 

will be available for use in 1975, and 

that EPA intends to investigate the mat

ter further, an ongoing re-evaluationl 
that is entirely appropriate

we affirm the agency's suspension or

der of October 1, 1974, except for the 

-exemption of the sae and use of existing 

d stocks. The record is remanded for fur

If ther consideration of that issue

h So ordered.  

a49. EPA had called 66 witnesses; EDF, 31; 

Ms USDA. 12; and the user groups, 15.
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