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sl ! i PRCCEEDINGS
' ' arvl 2 | | ‘CHAIRMAN PARLER: The Qral argument .ses.sion will
3 3 no'w.cominence. D | | |
‘ ' 4 . | ;I‘he pu.J':pose'o.f ﬁhis ‘session- is tobhear oral
3 argument on vafious*issuéé which con_cérn the impact of.‘.
6 'operat'ion"of Indian Poihﬁ Unit No. 2 on the .’environment.‘
7 These issues have been faised by cértain of the exceptions
81l which have been filed to the Seétember 25, 1973 initial
9 decision of the Licénsing Board. |
10 That initial decision authorized issuance of a
A full-term, full power license for Indian'Point:Unit 2 subjéct
28 o certain conditions.. '
‘ 34 - - {One o‘f u.c;e ‘conditions-ig that operation of -~
14 .Uniﬁ No. 2 after May 1, 1576 be permit’téd oniy after a
].5- closed cycle coolingv syétem has Ibeen inst'alléd. and ﬁ)laced -
16 in operation.
17 For the benefit of the record, I will now ‘ask
18 counsel who will present argumentv this morning to give us
19 their names. | | |
20 MR. TROSTEN: Mr. Chairman; my name is Leonard
21 M. Trdéten. I wilvl vpresent argument on~behalf of i:he'
. _ 22 Applicant.
23  CHAIRMAN PARLER: Thank you.
T | . wcpEme: mr. Chaizman, ny name i3 Aegus
25 Macbeth. I.wil-l.'present a‘rgument" “on behalf 'of -the Hudson |
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River Fishermen's Association.

MR. KARMAN: My name is Myron Karman. I will be

representing the Regulatory staff.

CHAIRMAN PARLER: Thank you,‘Mr. Karman.

Isvcbunsel.fbr the Attorney Géneral'bf the
State of New York here? | |

I note that the weather cohditions 6utside are
not good. We have experienced this morning snow, slegﬁ;
and ffeezing rain, and in viéw of that, in view of those
conditidns, we will recess for an appropriate period of time
to await the arrival of Mr. Corcoran or inquire as to
hié wheraabouts.

We will recess at this timei

v(Recess.) |

CHAIRMAN PARLER: The oral argument session is

reconvened.

About a minute or so ago we recessed to await

the arrival of counsel for the Attorney General's Office of

the State.of New York. Up to that point, prior to the recess,|

I stated. the purpose of this session and élso received
the names of counsél for the Applicaﬁt, the Hudson River
Fishermeﬁ's Association, and the Régulatory SFaff, who
would'prgsént argument this morniﬁg.
 I§-Mr. Cotgoran here?

.MR. CORCORAN: Yes, sir.
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been filed with us. We plan to take a luncheon reces
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CHAIRMAHN PARﬁER:' You will present‘argument for the
Attorney General's Office of the State of>New:¥ork?

MR. CORéORAN: Yes.

CHAIRMAN PARLER: The time alloted for the

respective partieé‘is set forth in our December 21, 1973

.order.. That order also identified the areas of inquiry

and their related portions of the evidentiaryvrebord which
we want the bral argument to focus on.

In presenting their argument, counsel can proceed
on the assumption that we are familiar with the assertions

made’ by the respective_parties in their briefs that have

W

around lZ{SO‘ahd"reééﬁ%énf'at“2530“91m:"his éfte:nOOJ:tO
complete. the argument.
We will hear first.from the Applicént.
Would you please proceed, Mr. Trosten?
ORAL ARGUMENT OF LEONARD M. TROSTEN, ON
BEHALF OF THE APPLICANT.

MR. TROSTEN: Mr. Chairman, Dr. Buck, Dr. Quarles,

' the issues facing you today are critically impdrtant for a

number of reasons.

It has been concluded by the Licensing Board that

an irreversible commitment to a closed cycle cooling system

must be made, and this decision is going to cost . the

people- in- Con Edison's service area about. $20 million a year..-
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for almost the next 30 years, and it is going to result in

a significant derating of the Indian Point 2 facility,
thereby increasing the demand for oil and other.scarce
energy resources. | ”

| Furthermore, it is going to pose an unquestionably
major esthétic burden on people who live in aﬁd enjoy the
Hudson River Valley around the area. It may subject these
people to an edvirénmental burden Qf an as yet undetermineét
magnitude.

' There have been thousands of pages of testimony

ana exhibits that have been produced in this hearing, and yet

in the last analysis the issues that you have to decide are

relatively straiglitfccward’.

\ .

As a matter of iéﬁic, you should not adopf the
Licensing Board's decision unless you are convinced that
it is likely that there wili be an irreversible impact
on the Midatlantic striped bass fishery during the period
from May 1, 1978 to September 1, 1981l as a result of the
cperation of a once—thrgugh'cooling'éystem’aS“Iﬁdian=Point,
and that a research program to evaluéte the actual, as
opposed téithe speculative, environmental significance of
operéting the on%;-thfough cooling system éan éroduce the
necessafy inform%tion quickly.enOugh_toravert:such possible
damage. |

If, as we argue,:thehevidénce does not support
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both of these conclusions, then it follows that you should
mddify the Licensing BOard‘s‘initial,decision to allow time

for completion and evaluation-bf Con Edison's research study .

on the impacts of Loth once~through and closed cycle cooling,

and the'best meané of'mitigating that impact.

DR. QUARLES; Mr; Trosten, you mentionéd 1981,
and are you committing the Applicant tovthat-date under any .
ciréumstances?

MR. TROSTEN: We‘have-éuggested that a condition .
be put in that.once+through cooling cannot continue beyond
September 1, 1981,'un1ess the results of our reseaich
program demonstrate and Con Edison is able to demonstrate

(]

that there iga bettfer neans thairclosed” cycle cecoling

W

[y

to have in operation by'éeﬁ%émber 1, 1981.

DR. QUARLES: That last is what I was getting at.’
Thank you. | ’

MR. TROSTEN: Yes, sir.

NSW, Con Edison, with the advice of its.
expert consultants, has analyzed the probabie“impa¢t~of"“-
the Indian Point operatioh on -the river over the next decade
and has'concluded that it will neither be irreversibly or
substaﬁtially adverse.

- In addition to the ‘opinion of the experts, there

has been introduced in evidence in this hearing .a computer

 simulation-model which is designed - to predict the impact.
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on the striped bass population of once-through cooling.

This model that has been introduced on behalffof the Applicant

conservativeiy prédists a 2 to 4 percent redustion in the
annual recruitment sf the-sriped bass and a_resuit of the
Indian Point Plants, i and 2, in contrast to £he 30 to 50
percenﬁ reduction thst hss been predictéd by the Staff.

This prediction assumes some. degree of compensation

which is a biological phenomenon shown by the expert testimony

to be present in all animal populations.
It also makes more realistic predictions
concerning the actual behavior of larvae in the river and

the extent of mortality of the entrained crganisms than

.y O N B Y sl et g e e - IR T SNESRUPR. R [P Y e n L _.v,.
set fortii in the testimeny of the Staff and the Intervenorsti - ° "

Where did thé Lissnsing Boardlcommit its
fundamental error, as we assert? That is what we are seeking
to explore today.

V_On.the first of the two basic issues Ivmentioned(
the Licensing Boafd found the postulated damage wbuld not be

irreversible during the period  prior to September 1, 1981,

- and we contend that this flaws the Board's entire ruling.

‘Stated very simply, we contend that the Board

did not carry out an adequate balancing of cost and benefits

as required by NEPA, and it is up to the Appeal Board to do

- this job .correctly.

- The Licensing Board's errors resulted in part

y
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from a misinterpretation of the iawlwhich iedvit to believe
tha£ protection of a fishery from possibly sﬁbstantial damage
was the Commission's primary responsibility dﬁder NEPA,
and that the burdén rested upon the Appl;cant:to prove .
conclusively that such possible substantial damage could not
occur. | .
As a result,;the Board failed to give adequate
weight to the evidence presented to it concerning the
anticipated environmental impact of oncerthrough cooling,l
as well. as the possible effects of closed cycle cooliﬁg,
and the best means of proceeding with the operation of the
plant in the light of the admittedly existing uncertainties.'
”The‘Liéénang'Bbar “perffrnegdt e cos banafige
balance, all right, but whéE_they did was to place their
thumb on the scale, and it is up to the Appeal Bo;rd to
rectify this efror.‘

In your order .of December 21, you carefully

identified the crucial point which should be identified,

and I will go into these in order;;

- The first andumofe important issge-concerns the
nature and extent of thevimpact>u§on the mid-Atlantic
fisheries, particularly the impoéit;on of a proposed closed
cyclé_cooling‘system.

-In reSﬁondlng to the quest*on, cne must remember

“that the ‘impact- of. the plant opefat:on b}yl +ne Hudson Rlver
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itself is acknowledged to be insignificant. It is the impact

on the mid—Atlantic fishery that is.crucial here.

The possible adverse impact uoon.the mid-Atlantic
iishery of.once—through coollng operations for the period
throdgh September 1, 198l_alone could‘not possiblyfjustify
on the basis of a cost-benefit analysis and the record of

this hearing the imposition of closed cycle cooling prior

to that date, unless it were also concluded that the

fishery would probably be 1rrever31bly harmed by once-
through operation during that period of time.

Surely this statement has to be correct when

‘the balance 1is drawn on a»monetary basis as the Board

-

;torretcly recognlutd or‘yage 106" of" 1ts’oe"‘slon.

: The importance of thls_concluSLOn is underscored

by the Board'S'recognition that the actual impaot on the
strlped bass flshery may be much less than the §$3 million
to $6 million that the Board postulated and in llght of
Applicant's testimony that indeed it-very probably is much
less. | |

It is also true that by no stretch of the

~imagination can the postulated impact of this plant on any
unquantified esthetic and spiritual values, in quotes, which
.-may.be-assigned‘tO'the fishery over the next five to eight

years-offset»the~other disparity in-these-monetary'values.

:Inmthia respect, both the- Tntervenols and ‘the




10

11

;  ‘|’ 134

14

15

7
18
19
20
| 21
.' ' Qé

» 23

24

4ce-Federal Reporters, Inc.

25

16

Applicant set up a straw man and then proceeded to

knock it down. Their arguments that the Appiicant wants
this Board to ignore unquantified values are specious. We

want the Appeal Board to give such values their-appropriate

‘weight.

So it is the essence of the position of both

the Applicant and the Regulatory'Staff that it is the likéli-

hood of the irreversible damagesthat have to be averted
here. NEPA requires a rational attempt be made where
possible'to ascertain and weigh the costs and benefits of

proposéd actions, and unless it is likely that irreversible

‘damage will occur to the mid-Atlantic striped bass. fishery

duriﬁg'opératfon’of“Indiah“Pbiﬁt'2“prior*tc“56$tamber“
198l, an adequate oppqrtdﬁiéy should be afforded to‘evaluate
the benefits and costs of proposed alternative measures
for reducing the obse;ved environmental eﬁfects of operation.
This is precisely the course of.actioﬁ that we
have recommended; |
In sum, we séy'it-would'be'ﬁﬁterly*inconsistent-

with NEPA and the Calvert Cliffs decision to require an

irreversible and irretrievable commitment of resources in

the absence of a demonstrated need to avoid an irreversible
impact on the mid-Atlantic striped bass population, and

indeed-such-a result would constitute just guch an arbitrary

‘and capricious act as the courts have refusaed to uphold. -




| 10

11

14
15
16
17
18

19

Ace-Federal Reocrters, Inc.|{

13
Even if the Board's inflated éstimates, wé»submit,
of reductions'in the mid-Atlantic striped bass populatipn
were correct, and we assert they afe nbt’corfect, tﬁe‘actions'
of the Boafd aoula not. be justified on a reasonable cost-
benefi£ basis, unless it were also probable that the reéults
of these:percéntage reductionsvwoﬁld be an‘irréVersible
adverse impact_on the mid-Atlantic population.

You have.asked for clarification.of the term
"irreversible." We 5elieve that the définition given by
the Staff in the Final Eavironmental Statemeat is the correct
one, and I guote from the Final Environmental Statemeht,
page 9-1.

“"Irreversible  commitments gemerally concern:
changes in environmental régourcas that COuld not be
restored‘at some later time;"

This definition(expands éomewhaﬁ'on the dictionary
definition of‘"irreveréibie;" |

"That which is 1ncapable of being changed or
reversed,” And both the ‘staff's definition and the dlctlonary*
-definitionbconvay the notion that irreversible damage is.
permanent and that if it were possible to restore a situation
at a lateratime, an act could not be considéredairréversible.

There should not 5e,disagreement>aﬁ ﬁhé basis
af the record in thloxroceedLng'that the operatlon of

Iﬁdian DOLAb 1 and 2 Plantq rﬁrouch Sap;emoer 1, 1381 will_
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not create irreversible effects.
Con Edison's witnesses express their opinion

based upon their years of professional experience, and first-

hand familiarity with Indian Point Plants, and "the Hudson Rivex

" that operation through this period will not create

irreversible effects.

The record contains ample evidence which supports
the opinion of‘the’Applicant;s experts.

For instance, there areAnuﬁerous instances in which

fish populationssustain annual removals of 25 to 30 percent

- and in some cases rising as high-as 75 percent of many

years without harm to the population.
‘DR. QUARLES: Could you give" us a refé&rence tO"
some of that?

MR. TROSTEN: Yes, sir. That particular reference

appears in the testimony of Dr. McFadden of October 30, on.

‘page 14, and in other portions of the testimony.

t"I'can'give'you the specific references to the sefiee
of these, or I can supply these for the'reco;d, if yoﬁ Qould
prefer, Mr., Chairman, whichever youvwould r ather have me do.
As I gobalong,‘or after the'argument,_whichever you would .
prefer.

: CHAIRMAN PARLER: ' If you“supply them for the record

which 'you may do so promptly, within five days, and send a

copy.-.of-whatever you supply to the other parties, aqd the-

-
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i ] other parties éhquld be given band will. be givén time to
._ 2 cqmment on those réferences, an. additionai five days after -
: . 3 they receive your:‘_cn:itvavtion. -
| 4 MR TROSTEN: This would be acceptabie-to me,
5 Mr. Chairman. I wés thinking merely in terms of time. I
6 would be delighted -tc_) do it either way that the Board would
7 prefer. |
8 CHAIﬁDMN PARLER: I think it will be fine for the
4 record under the guidelines I have just stated..
10 ‘MRv. TROSTEN: Thaﬁk YOu. |
U Sti;iped bass populations fiuctuate in abundance
2 because of natu‘ral causes in a"six-—fold -ranc_';eh, -and the,_;:e .
’ - 13 are larger variations’ ji‘n“f"“e“ai:"c'ia*ss*st’ic-eﬁgth:: T‘xis"i’ndicé’t'ejS‘=t"~":‘
14 that there is a substantiai capability of a population to
\ 15 ] absorb char;ges which exceed even the e’xaggerated predictions’
101 of the Staff and the Intervenors. . _ ' B
ol 7| | . B |
18 o o -
19 | | o
AcaFaderal Reporters, Inc. - : S : ' . .
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CHAIRMAN PARLER:v I would iike to ask.you a qﬁestion,
Mr; Trosten. These natural fluctuations, do they apply to
the age group zero striped'bass, or subsequent‘to agé group?
MR.iTROSTEN: "Mr. Chairman, the particular changes
that I was referring to apply.to total population fluctuations.

There are -- I would have to go back to check’the record to

see the particular extent of the fluctuations of the less than

1 year old striped bass.
It is certainly known, as I tried to indicate a momen

ago, that the variations in year class strength are much larger

than a six-fold variation. That part is known. It is generally
| considered that the striped bass is,--.that.thersize of the stri

~baSSMyear>ciasswis-set4-lzwouldtéayw%appnqximgtgly“atmtnetendeb

of the tirét year.

I think that is alcorrect statement. I will make
that subjeét to checking. So I would say that in general the
answer'to.YOur question is that there are very large fluctuation
in Year:class size and that this would imply,'this would infer,
that theré are. very Iargevfluctuatiops in“the_size_of the less.
than one Yéér old, the‘zeto~plus year class.

CHATRMAN PARLER: I asked the question, and I had
in mind‘page 4~24 of the ehvironmehtal technicél SPecifications
requiréménts which are a part of this litense, and there is
a statement there that, "the caltulations:of thebfraétional

year class affected by entrainment are not sensitive to vearly

t

S
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fluctuations in year strength,"and so forth.

Why don't you proceed?

MR. TROSTEN: Yes. .Let me perhaps in the break,
Mr,kchairman,»éxaminé.that particular"quotation thatvyou read.
The striped bass in New York waters have persisted or even
inéreased in'numberé during periods of increasing exploitation
by man, ahd_recent catches have been 9 times greater than those
in the eariy 1930'8;

Furthefmore,‘it is‘common fér nétural sﬁrvival-of
striped bass‘to'be reduced over a number of successive years
without'daméging the fish stock. vA_Single year class may domina
the population forvseverai years. The fact that striped bass
spawn over & period of up to ten jeaﬁs_alsb prov;des a bu
against the impact on the toéal,population of even a succession
of,weakfyear claéées;v

In éddition to theSe'factS'that_haVe been introduced
into evidence and are part'of'the'record here,:there are thev
resultsvof'thé ap§1i¢ant's.model-studies”which have also beeh
introduced in evidence, which show relative modest reductions
in striped bass po§ulations;

I want to emphasize at this point that the applicant!

‘position that the impact of the plant is not going to have an

irreversible effect is not depehdent'upon the results of the

applicant'shmode1 studies."The applicant model studies support

and confirm.the opiniong that. have been expressed, but they are.

te .
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notvthe sole basis by. any means. They afe a supporting basis
for the Qpiniohs the£ have been expressed.

| The.staff agreed with-the applicant that operation
of the plant through May 1, 1978, will not create irreversible
effects. More impertantly; the board itself fbund that operatio
through September lst, 1981, would not create sueh effecte,
and thus, and I can trace this for you in the follow1ng manner.
In referrlng to the perlod prior to May l, 1978, the Board said
"It is the further opinion of the Board that the increment of
demage to the fishery that would bevavoided by restricting
operations during the winter and early suﬁmer over this period

is reversible, and that the fishery will rapidly recover from

N , . . . » ] . -
sucnwanrement&ofmdamaqeulfmapp:opr;atemmeasunesware“thenﬂtaken._H

‘Then in discussing the Applicanths request for
additional time to complete its reseerch program, that is,
to delay thevstart Qf construction of closed cycle coolingy
the Board concluded on paée 100, "the Board agrees with the
Applicant that there is unlikely to be a.serious permanent
effect.on.the fishery by delay of a year, or two in starting
construction-of a closed cycle cooling cystem. |

I also refer the Appeal Board spec1L1cally to the
licensing board response to the.Applicant’s flndlng, D-35,
H-iO, and 0-28 and 29. Thus the Applicant and ghe-Bdard agree
that ne*irreversible.ef;ects will occur prior to-September 1,

1981,

-
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CHAIRMAN PARLER: Excuse me. What was the reference

that you gave to the initial decision to reinforce your statemen

that the Board found there would be no irreversible effect upon
the‘fishe:ies by -- if opeﬁ cycle cooling were allowed to con-
tinue until September 1, 197872 |

| " MR. TROSTEN: I gave a series of fouf or five referen
ces. The‘quotation from page 92 that I read, the quotation
from page 100 that I‘read, and also the licensing board's respon
to our finaing D-35, H-iO and 0-28 and 29. The reason why those
particular responses were cited, Mr. Chairman, when you take

the initial decision and look at it, you will see that it is

. clear that where the Applicant suggested that the impact would

PR RS |

‘neithe;Hbausubs;gg;iggyngguirxevers;ble, the Bouard proceeded

¢

to reject our finding in part and to conclude that it would be

substantial, never rejecting the part of our finding, and indeed;

I argueiimpliedly accepting théAfinding_that it would not ke
irrevérsible.r |

| Iﬁ other words,~£hey have taken thefpssition that
it would not be irreversiblé, but it would be éubstantial(,and
this is the basis for their decision.

CHAIRMAN PARLER: Your pésition is ‘Ehat if it would
not be irreversible,'but would be substantial, substantial tq
the point that there would be an Obvious‘impaction the Hudson
River Fisheries undzr the National Envirpnmental Policy AGt,

that that is all right?

t

se
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MR. TROSTEN: Unaer the.conditions of this case,
Mr. Chairmén, I woula say, as the Appeals Board pointed out,
in the Maine Yankéé case, it is not'necéssary thét a minimal
environﬁental standgrd be metfby the licensing or the operation
of a.reactorf You can license a reactor even if therefis some
damage to the énvironment.gkl’am saying that under the con-
ditions of this case, given the evidence that has been intro-
duced, given what we have termed an irreversiblé and irretrieval
commitment of resources to cdoling towers, it woﬁld be appro-

priate even if there were some damage, even if there were

'damage on the order postulated by .the Bcard, which we say is

not a correct estimate, it would still be proper to give more
time to allow an estimate €0 be wade.as to whethér this was

a real amount of damage.

CHAIRMAN PARLER: What is the Applicant's pésition
as to the real émount of damage that would require mitigating;
action? -

MR.VTROSTEN:‘,Well, Mr. Chéirman, we have taken a
position dn}thét, and in response to the licensing'board‘

request we have taken the position that if we see a 40 percent

impact on the less than 1 year old striped bass in the Hudson

'River or a 32 percent impact on the mid-Atlantic region-at the

conclusion of our research program that.we would prcpose a-
mitigating measure which would be closed cycle cooling towers

unless the results of our research program and our study of

ble
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alternate mitigating measures indicated there were another bette

means of it nitigating such damage.

Now we Eave not.taken this -~ that pOsitién; Mr.
Chairmans I would iikefto eméhasize, on the basis that Qe_feel
that.such impact would.be'irreﬁefsible. We‘have.taken that
position on the basis tha£ this was the order 6f magnitude of
harm'that was postulated by the staff and all the evidence we
have seen thus far indicates that we are not going to see tﬁis.
order ofrnagnitﬁde.

Furthermore;,it is clear to us that we are able to

' measure impacts of that magnitude readily, and so we have taken

the position that if we see impacts of that sort, weIWill take

| the mitigating measures that I have indicated. &n i being

responéive?

CHATIRMAN PARLER: Well, yes. What do these éercenf
tages éctuallx'mean? What does the 40 percent mean? Forty
percent of a year class, or 40 percent of the entire population
of the fish in the Hudsoﬁ River, or what?

MR. TROSTEN: The percentéges that we are referring
to are_perceﬁtages of a year class. That islﬁhé percentage -
that wé are looking to, that our program is degigned t5 protect.
Cur program is~designed to detect a percehtage'impact on a
particular year glass.» It is then possible-by'theKuSe of one -
of ﬁhe’mathematicalgmodels; of the Applicant's mathematical

models, and only the Applicant's, to translate such an impact

r
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~a 1l3-year life cycle model of the

‘tHey only deal with the annual recruitment on the striped bass

~that you Jjust mentioned as being

the effeﬂt of the percantane mortality due. to automobllp
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O

conservatively into the total population, into-the long-term
impacts on the population, because the Applicant has developéd
striped bass. It is not

actually possible to do this with the other models, because

'

bu£ that is the answer to your guestion.

CHAIRMAN PARLEk: Won't you continue?
'DR. QUARLES: May I ask a furphef-question on that?
Will your research program distinguiéh between thel40 percent
effect due to the plant and the 40 percent natural fluctuation
possible?

MR

3
2V
@)
!

-3
to
1<

i+ will be, and this the

-~

"U

essential- part.-of- our pesition. We have taken the position

in the'face pf the criticiSmﬁ of the program that have been
voiced that our program is capable of% dlqplnguLQh‘ng a 25
pefcent impact-of the plant on the less thanvl "ear old striped
bassvin a particular year ét the 95 percent COn§idence level,

and that we can dlotlngUlSh these +hrough mechanisms that are

used,,that are commonly used, for.example, in alstinguishing

accidents and on a xnown human populiation. ~eian1ve to the
percentage of mortdllfv on that population due bo heart a¢sease,-
cancerxs;. tuberculoqlu, and;so forth, but we can u 3e those tech-
nlques-undﬁthe.cdrefut»medsulemenc cf the blolaqlcal.and»onySLCE

parameters present in the Hudson River to j1"~Luqu1sn the
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plant impact froﬁ.the natural variations.

DR. QUARLES: 'I‘han}lciyou;

MR. TROSTEN:, We turn to what the position has been
of the other pertiee.oﬁ the question of Whether an additional

3 and 1/3 years of-operetion from May.l, 1978 untilvseptember

A\

1, 1981 would probably have anAirreversible effect. We note that

the Regulatory Staff's position was quite tentative. .They
theorize thet the effect of once'thfougo cooling for the
additional 3 and 1/3,yeats might possibly bausedirreversib;e'
effects, end I refer you to transcript page 9408.

However, they cited no cogent reason for their choice

evidence«which<demonstrates_thatfthewStaff's hypothesis is unw |

founded, 1nclud1ng the LeSt‘wony of the Staff's pr1nc1pall
witness, Dr. Goodyear, that the Hudson River fishery improved.
markedly in a few 'years afttr the size limit was 1ncreased in
41938 which allowed more andlyounger fish to spawn, and I refer
you to transcrlpt page 6677.

- There 1is a1so similar ev1dente of marked increases .
after changes in fishing regulations in the:ChesapeaxeBay,
and I refer you to Dr. Lawler's testimony of February 5, 1973 on
the contribution of the Hudson River to the Mid-Atlantic at page
9. Now the Hudson River Fishermen's Association has’ tried

a differehtitaok; ‘First: they adVdnce what I submit.to you is

an- absurd~de 1on of irreversikilityy namely that an effect .|
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which occurs dpring a parriCular.period is "irreversible andi
permanent during that.period."

T _
| I refer you to the Hudson River Fishermen;s Asso-
ciation brief, page.32; In addition to disregardihg the English
language, tﬁat»concept utterly distortsvthe underlying NEPA,
Section 102(2)C(5). Obviously what Congress had.inimind when
requiring federal agencies to describe and conSiderlahy ir-»
rever51ble commitment of resources‘shouldiit be 1mposed in the
action if implemented, refers to the harm which lf once taken
cannot be repaired.

The AEC is directed by the statute to consider the
consequences of steps out a ten-story wiﬁdow before stepping
_eutmcf,theuwindow._ |

The Hudson RiVer Fishermen's Association argument
~that agencies mﬁst consider other than irreversible effects
is beside the p01nt because nobody quarrels w1th that. - It is
the weight to .be given the cost- benefit analYSis in thlS case
.that is at issue here. FRHA also considers the.time necessary
to reverse the effact, and I.don't argue witﬁ thet,_but their
suggestion that we have not considered the time_freme in which
-substantial -damage to the fishery=wauld be repairedils contrary
to the record, aﬁd I referit;e Appeals Boa*d to pages 36 and
38 of the July’tranScript,

- Instead the eviéentiary record demonsrrates that if

-such a severe adverse impact shc uld oQcour s - it,would be reversibizs
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Al 2 1|l by natural means within a>§eriod of a few years;_ Thié is because

. ‘.Em.lo - 2j of the reaéoné I citéd'a few moments aéo which show the naturai

C 3|l resilience of the striéed bass stock in the facé‘of population
‘ s 4| fluctuations, and tﬂis would be the case eveﬁ .v-s'ri'th.‘out ‘consider.ing

' | _ 5l the effects of such measures as have been proéésed in this case

6| as stocking or chgnging the fishing regulations_Which could be

7|l used to supplement natural reproduction andehich the evidence

8 shows.hasuhad a marked énd very rapid effect on changing the

91l natural reproduction; o |

'iO : In summary then £he Appeals Board shouid rule that

1M to iustify the imposition of'én irreversible commiﬁment to a»

‘_ - 121 closed cycle cocling system pricr tc Septemker 1, 1971, it is

i ‘ : 13- necessaxry- to- a«f-.-ianc’r.:-r.«t—h_a.tz»»,.yra.t:w:.-.~ r;ev\e.{fsfi-brle.-=;damaﬂg,e'».-would.-.:.be., done. -...

14l prior to that date, and the avidence does not support such

15 a conclusion.

16 -~ I would like to gddress briefly a point I believe

17§ the Board had in mind'in“formulating its point offinquiry-and

18 >which~the-Chairmén raised a moment ago; namely the various

19 mitigatiné methods alternative to once through.cooling. and the

20 adverse effects which might be ofouch significanée that

21|l these mitigating measures should be emplcoyed. |

22\ T ‘want to lay at rest a point which runs through

23| the brief of the intervenors, namely +hat Con Ediscn opposes

24| cooling towers and is offering the research program as an
w-Federal Reporters, Inc. I S S : o . . R

250 alternative. - This is not the case. Tt has been the company's

by
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position that the present information is not adequate to describe

1

whgther closed cycle cbgling'is necessary, but if.the informatio
developed during the Hudson River research studY'sths that
modification of the bhce-through system were'neééssary, an_‘v
Ediéon itself would propose it.

It is extremeiy‘significant ﬁhat thére.ére.a number‘
of mitigaﬁing measures unaer study which could be used to reduce
the environmental impact of once-through cooliﬁg, and these
are, for example, reducedvflow during periods of entrainment
and impingement. The use of air curtainé and variqus alteration
of the operation of the once—throﬁgh cooling systemn, mitigating
measures'which apply to both entrainment'and jmpingement losses
couldibe;implemeﬁtedﬂif.substantial adverse effectg,were.ob4
served anytime before Septembér 1, 1981.

So there is no need to wait until the end of this

period to decide whether these measures are needed or to use

‘them.

- CHAIRMAN PARLE%:'nWhat would be the c#iteria for .
these substahtial adverse éffects?.'The envirohﬁenﬁal technical
spécifications_have some details in them, as i understand them.
What has to be done in the case of impingement losses, that 1is,
but what are the criteria for mitigating actipns in the~event

of entrainment losses?

MR. TROSTEN: I would submit that +here are several. i.

criteria that we have put forward, and:these are contained in

N
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Al 2 | 1ithe testimony}of Dr. McFadagn and Mr. Woodbury onvthe’research

E 12 2 proérém. We have suggésted’that“we could émploy ﬁitigating
3lmeasures if we were to see a largé deérease in the -- in a

. " 4\particular year stage of fish which we could not account‘ for by

5|lnatural means, or if’we were to see, for exampie;'a changé in

é the growth rate in the fish, or an apparent ch;nge in the sex

7 raﬁio of the fish which would indicate to us :that there was

8 possibiy a siénificant impact occurriné on the fish populétion.
9 | ~ Are the types of criteria that we would use to deter-
10 mine whethér we should iﬁplement onesof these mitigating measuré
11 -- now, of course, and this, I think, is a terribly important
12lithing to bear in mind, the jﬁdgment that Con Edison would apply
L ‘ i3llas to w-hat'.the.»t cost-benefit balance.was..in .a particular case.
141whether we should'reduce flow, wheﬁher we should -use less pumps,
15 {whetherrwe should use aﬁy,of.the mitigating measures available
16 is not a judgment that it wquld exercise in 5 §acuum by any

17 {imeans.

18 . All of the data would be available to the Atomic
19 |Energy Commission Regulatory staff, to the intervenors, to the
20 State of New York. They have the authority to’ require us to

21 |l take action, and they have required us to take specific action

22l that they developed in the case of impingement losses. If one
23|of these agencies felt that there was some action that was so
. S 24||significant in-their judgment, whether Con Edison agreed with .

© A¥e-Federal Reporters, Inc.

25} that judgment: or. not, that it was necessary to take a mitigating

Vv
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measure, they could order us to take a mitigating measure.

CHAIRMAN~PARLER: What agencies other than the AEC

| specifically conduct surveillance over your research?

MR; TROSIEN: The Department of.Envirbnméntal»Researc
of the State of.New York. Thé extent to which-the EPA or otber
New York State Agencies monitor this I can't say at tﬁé moment,
sir. I know the Depértment of Environmental Conservation
definitely does this, so there are those two.

CHATIRMAN PARLER: Are these research data provided
informally or otherwise as a matter of cburSe?

MR, TROSTEN: Yes, sir, both formally and informally

as a matter of course to the other agencies.
CHATIRMAN PARLER: Wha+ arrangements 4o you-have; ..

if any, for providing this information to the Hudson River
Fishermen's Association?

| -MR; TROSTEN: We have made a commitment to the Hud-
son River Fishermen's Associationjthat all'researgh'reports
when they are completed wili be submitted to the Hudson River
Fisherﬁen's”Association; This was an understanding.We.reachedu.

with them at the time the technical specifications were being

develqped.'
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formulation of the research or the menitoring program?

81m11ar technlcal spec1f1cat10n concernlng other aspects of

date on the'program as it develops.

DR. BUCK: Mr. Trosten, has the Staff or the Hudscn

River Fishermen's Association, or both, had any.input into the

MR. TROSTEN: Yes, sir, they Very defihitely have.
We propose to the Staff a research program whlch 1s‘essent1ally
the: research program that was.set forth'in the- teetlmony in
this hearing. The.Staff examined that research-program, the
Oak Ridge National Labqratory examined it in conjunction with
the Staff and the.Staff made a number of modifications in the
research pfogram. |

In some respects; they modified it to be more exten-
sive than the research program that we'canbaetually propose, and
wehaqceptedmthqseﬁmodificatiqne,'~The Staff in some cases’
actually imposed criteria, The particulat criteria on
impingement losses was required by the Staff.

We never had ptoposed that\speeific reéuirement, but
they imposed it, and they required. that it he included in the

technical.specifications;.,They could have required a

mltlgatlng measures anﬂ harm ~had they chosen to do SO.

DR.,BUCK: They have bheen brought up - to date on. the
program as. it developed, is that rlght?

MR. TROSTEN: Yes, sir, and'theyIWill be kept up to

DR. BUCK: The reason I ask that question,'Mr. Troste

il
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dhz 1{l is that in the last day's record, I believe it Wa;; of the regulaf
' . : 2 “hearing, if I can fin& t'his, _foliowing transcr_i'p.t» ?agé‘llzzo,
3!l there are some papéfs by, first of all, Mr. Lawler, and thén
' . 4| there are two péperé byv Dr. Goodyear.

51 . The second paper, dated April 24, l§73,‘is enfitled

5 ‘"Staff Comménts on Appliéant's ReSeafch Program;é énd on the |
7l next page following_the title page, it is entitled "Research
8| Program." |
9 - Dr. Goodyear states, and this is the ;econd sentence
100 I 5elieve, "jt is the Staff's belief that the research prégram
11| underway will be quite capable of producing beautifullY’quantita—

121l £ive informatior

ed to the description.of the changes whiclh
. 131 mayor may.not be oc_clurrinq in the population, of fishes. in
14 thevriver."_ |
15 Do you know on what basis he makes the criticism that
16 Vyour research pregram may or-may not 5e measuring the populatioct
17 i changes?
18» _ '~ MR. TROSTEN: Dr. Buck, I cannot séy that I understand
191l the reasons why Dr.. Goodyéar has expreésed thiééépinion. On

20| several occasions during the course of the hearing, Dr.-McFadde$

‘21 I introduced testimony in response, and 1 will supply for the

221l record the particular response to that assertion that was made;

231 I believe on April 24, by .Dr. Goodyear, and this matter is also

241l dealt with .in our findingé and conclusions. We are aware that
' .Ace-Federol Reporters, Inc. ' ; _ ' ’ )
25! 'DF. . Goodvear is of the -cpinion that we.cannot == that our reseazcr
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‘know that he definitely feels we cannot do this.

31

program will not be able to distinguish between plaﬁt-induced'
effectSIAnd those gffects whiéh result frém natu;&l year to yéa
‘fluctuations in'thé populations. |

We have never been able tc learn to'my satisfactioh

-

the reasons why he feels that we cannot do this, althbugh_we

It is particularly confusing to us as to why he
feels we cannot do fhis when - the Staff has specifically agreed
that we wili be able to detect a 25 percent change inithe less
than one year old striped bass at the 95 percent confidence
level. |

,:__They have accepted £hat particular finding. Why

Dr. Goodyearwonﬁthewsxaﬁibfeelsﬁéhastémehowhwe;argnnqthgoiggh
to be able to distinguish this, ; amvfrankiy not able to say,
but I know that he has maintained that opinion, he has expresse
lit and the Staff has expressed it in their findings.

.-DR. BUCK:  You know of no evidence on:record; then, .
that.wouid back up that stétement?'

| MR. TROSTEN: I know of no evideﬁceuother thah the .
opinion of Dr. Goodyear. |

.be BUCK: >I know the opinion is Fhere. I found tha
but.What'i:amvintérestéd“in is Whether yoﬁ‘know’of_aﬁyrevidence

,MR;:TROSTEN:' Dr. Buck, I cannéﬁ*éoint you to ahy
évidenCe.thaﬁﬂwouldmsuppoft‘the opinion dfﬁﬁélkGoodyear.otﬁer

_than the fact- that that is hiszopinion.“~5

yeid

e
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~your finding, it is my understanding tbatfthe llcenSLng board

in its initial decision at Page,109 also‘found’that should

- and that lice n51ng ‘poard menticn, or stated as I menticned earlj

_licensing board's opinion.

DR..BUéK:_ All rlght. Thank Vou.v-.

CHAIRMAN’PARLER: In addition to the Staff acceptlng

adverse env1ronmental effects be observed durlng the period of

tlme, up until May' 1, 1978, appropriate steps could and would

I
be taken to limit such effects. .

MR. TROSTEN: That is exactly the case, Mr. Chairman}

The llcenSLng board specifically agreed w1th us, and the

Staff specifically agreed with us that if adverse effects were |

seen before Mey 1, 1978, that steps could and:iwould be taken,

thathfradverSefeffeets#occurred, they would be-reversibles.-

So these are tw6~Véry, very important- facts about th¢

Now, just to conclude on this point, I would like
to reiterate that there is certainly no need to wait until the

end of this period to apply measures. Everyoneﬁagrees that at

least one of the’methodsrthat hasabeen-disCusSedV»redﬁced»flow}~

would be effective, particularly if one makes the same assumptic
of 100 percent mortality. of entrained organisms, that are used
by the ‘Staff and the Board in its initial decision. -

'In other words, if‘they_are all'goiﬁg +o be killed,

-when you run- rhem th xough ~= it doesn't make any difference if

Inc. i}

251

you'decreaSeAELOW;'which incréases»tlme-and'temperature and the|. -

Lex,

114

NS




dh5

24
Inc.

25

~ee-Federa! Reporters,

10

11

-
o

—
oy

14

15

16.

17

18

19

20

21

23

now they.decide,that this program is inadequate to detect whether

delta T aéross the condensors.

We don't.find oﬁrsélves ip‘% sitﬁatiqh where, if
the dire pre&ictionszof the Staff ahd ééé intervenors actually
turp_out to be correCf, if we realiy afe'talking about a situatiq
of 30 to SO percent, Which we say.is not the céée, that we Would
find ourselves in an,qut ofAcontrol éituatiop with nothingito ,

do until the cooling towers are built.

that coﬁld be employed during this periéd of ti@e.

’No&; you have asked for argﬁment on the adequacy
changes in sufficient time to protect, or to permit corrective

On this «itical quéstion, the Staff and the Interveng
suddeniyi~reversed their field; They have beeﬁ.predicting seQere
éonseéuehces'to ﬁhé fishery, and they ihsist that these1déta-and
the modéliﬁg techniqﬁes that have been develoéédfin this hearing
are adequate toljustify these dire”predictionSQ
"Yet.scmehow,_whenathey.are.confrontedmwith?thefv
unquéstioﬁéﬁly better organiéed, better financead, more closely

supervised research program that is undertaken by Con Edison now,

these serious consequences are even being borne out. I submit

this is a non sequitur., .

This is not so. We have a range of mitigating measur¢s

of the applicant research program to detect biologically important

Jaction..to.be- takens. - Wewhavewcoveredwthiswtowsom;wexteﬂtvaﬁréamYﬁy%

r

~CHAIRMAN PARLER: Is this research program proceeding -
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dh6 »1 on schedule, or has.ﬁhére beéﬂ ééﬁe'sliépage? .What is'the-'
‘ 2 situation? |
.:3 ’ ~ MR. TROéTEN:‘“The recent program islproceéding on
._ o 4 schedule,' Mr. Chéirman,‘ 'énd I mxight édd that during 1973, I thir‘m

siit is fair.to say that more information has been collected abou£
6 1 the range andiocéﬁrrencevof life stages in the‘river,than haé

7|/ been collected in all the.previoﬁs years;

8 . DR. BUCﬁ: The plant has been shut dqwn-fpr séme
olperiod of time?

0] | MR. TROSTEN: Yes.

 ]1 o ~DR. BUCK: How are you carryiné out fhe research aé

121 far as entrainment?-

(VR

., the, pumps, were run, but

‘ Y MK. TROSTEN: Ouring 197
14 || because the plants were nct at powef, we did not have.the

151 delta T. -

16 B - DR. BUCK: You were able to get entrainment informatipns:
7 , MR. TROSTEN: That's correct, we were able to'get

13 | entrainment information.
i ° 5

19 , DR. BUCK: Thank you.
Z201 ‘ . MR. TROSTEN: The Applicant?S'progrém is  generally
21 déécribéd in the environmental technical spécifications. ‘As

: ‘ ol I say, the.specifications were reviewed, revised, and approved
231 by the regulatory staif, and the program is monitored alsc by
241l the. federal and state agencies, Hudson River Policy Committee and

Ace-Federol Reporters, inc. » _
' 250 by the Fish Advisory Beard.
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e - - What our plan ‘Invelves s to” st’matEWthef"“Lﬁi::ce

estimate by actual counting at the plant the number

18

‘We-start with, what went on at the plant'and what we end up witl,

Ace-Federal Reperters, Inc.
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We have reueatedly stated the w1lllngness to modlfy

the program so that we are confldent that new Qerspectlves that

the program which kegan four years prlor to the startup of
Indian Point 2 is to obsetve changes in key blologlcal and
physieal parameters and_nroject the short:and long—term effeete
of any changes;

-Thevstudy is intended to be-cempleted in 19786, thereby
allowing the.effects of partial plant operation in 1973 and full
operatlon in 1974 and 1975 to be taken into account. The
key partisof the study which goes to the heart of the controversy

is the population"study of bass and white pexch.
of striped_bass in thé estudiy prior to entrainment and then

that "are entrained'and“impinged“at”the"plantland then‘to estiﬁate

the number surviving afﬂthe estuary at the end ef thefyear.
Then as I mentioned before,_we‘are then ahle to

separate out by LSlng °tanda*d computatlonal dev1ces, the

' percentage mortality ‘caused by the plant and the petcentage

mortality due to other causes in the.estuary.

' If we have the three basic pieces of 1nfo mat*on, What:

we can then flgule Out what was the result of a her causes 1n

the estuary other Lhan caused by the gldnt-
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of certain key fish populaﬁion parameters to determine the

‘What I talked about determining a percentage impact, that does

from a population standpoint:

| separate cut the year to year; the kncwn year to year variabilit

36
Now, an integral part of this study is the monitoring
significancé of the impact-on striped bass and white perch.

not tell you what dces this méan,in terms of the.population.’th
we will do to deterﬁine that in addition to having the basié'
information about how many of the less than ohe yeaﬁ:old fish -
are being killed, is an estimate of the age composition'qf.thé
population, the grbwth rate, the population density of various
age gfoups, and if we should see some unusual change in these
various 6 or 7 parameters that we are looking at, we will then
be able o form an informed judgment.as to whether or not -the
impactwthat@WeNaréfagtuailywsegiﬁg at;thevplantwis#sigmiﬁicaht 

Now, these changes will be monitored to determine
whether there are serious exploitatidns'of_the population ... .
odcurring;:and as I mentioned,iwelhavevestablished 7 or 8
criteria-to determinérwhethe: such exploitation is occurring,
and I.refer‘the.BoarA épecificallyhtomthe,tgstihony of,Dr.g‘
McFadden and‘Mﬁ. Woodbufy_of February 5, 1973. |

Sﬁch methéds_of monitoring impact on other population
have been demohstrated-With other-species; |

Now, a critical aspect of our program which will

in the striped bass population is-that .we will be estimating the

at

Ut

-
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Avariability'of egg productibn from the analysis and it gives us

then it is clear that there can be more of an impact passed on

37

striped bass egg productioh as a proint of depafture in each

particular study year. This feature helps remove the year-to-ydg

a firm beginning point.

This feature todether with a-measuremént of a lafge
number of physical and biological parameters andbour ability
to correlate these paraméters with_observed effects will enable
us to distinguish pianﬁ impacts from normal year to year variati
and other man-induced changes, such as the operation of cher
power plants. |

An additional»reason for confidence in our approach

is that the major area of impact of the plant is. expected to be

on. the less than one year old class of striped bass.  Thereforej

if we confine our assessment to that less than one year old -

year class, and we show that we have a relativeiy minor impact,

into later years. - ) ) -

On the other hand,_if,a substantial;imﬁact were

actually detected in those earlier years, it would be relatively

conservative to estiméte that theb'thing.'passes on unmitigated

onto the older stagés of the population even though it is possible

It might very well be that such an-impactfwould be'partially

offset_by;a_compensatorygresponSe»inrthe olderAage grdﬁp.

We would do this thfough'the 13~year life cvcle model.

. Therefore, it is nct necessary for us to have a .

ar

ons
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research program. Whlch ‘would actually phy51cally monltor the

complete life cycle of the strléei kass emplrlcally, because
of the method that I have just explained.
| As part of.our research.program,'we_afevgeihg to be
carrying out an elechphorectic.study.»This is;a;meensifor
determining by different protein ie&els in the Qafieue fish
where they come from. There_will bela tagging progrem condueted
by‘the federal and stafe go?ernments which was unde:taken in 197
by the way; in August of 1972, and is scheduledvto be completed
FJust over a year from‘npw. |
| We submit fhat this federal-state tagging study will
reasonably be expectad to provide in concert with our work by .
1977 the=~information-needed: Lo ﬂo nfirm the%eigniﬁieaﬂcewoﬁwﬂ-
the Hudson River's_contribﬁtigﬁ to the fishery. |
The argument made by HRFA that a 5-year program can't
do this, because you have to follow- the whole life cycle are,

I would submit, K completely off-base, because the way to £ind

liout what the ‘Hudson River raise of striped bass is contributing

to the- flshery is not to trace.a. live. group for . 7 or. 8. .years,
but to taking the fish and'see if they go out in the Mid Atlanti
and vice versa,. That is what ehis.program ié‘about. .
You can do that now. You don't have to wait for 5
years. T
The- lleen51ng board has exp*esscd concern that the

Applicant's:research program woul be.unllheLj'Lo resolve what

LY
-~
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the Board considerS-to‘be the gaestions. We subﬁit they have
approached this from the wrong riewpoint;v Thefkeykthing tere
is not whether the resoarch ‘program can detect small, subtle
effects. The key guestion here is whether the program could
probably detect by January, 1977, the plant 1mpaot which was
potentlally 'so serious that it might produce 1rrever51ble
damage before September, 1981, unless mitigating measures were
taken. |

‘If the program is capable of d01ng that, then a

proper evaluation of cost and beneflts indicated the program

'should be>allowed to become ccmpleted, because -as the Board -

-1 31

recognized on Page 100, there is unlikely to be & s

0

rious
sermanent effect. upon” the« mLSE”ry*inaaudelaﬁfofwanyeaﬁnonthO»u
in starting the construction of a closed cycle cooling. system.

CHATRMAN PARLER: You have about 10 minutes of your
allotted time left, and the Board would certalnly like to hear
from you durlng the time that you have left on Item 5 wblch
concerns the environmental impact, -the closed cycle-coollng.
system. |

MR. TROSTEN: Yes.

Mr. Chairman, let me address that question first,
und then T would 1iKe to cover it, and cover two other points.

" - The licensing board, we submit,'as,far’as the

'env1ronmeﬁtal 1mpac of the c1osed'cyc1e‘cooing system has

certalnly falled +0 look at this. froﬂ the - proper viewpoint.
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statement, which is not in the record in this proceeding, but

o . CHAIRMAN. PARLER: I assumed

‘491.
Whereas befofe their entire approach was characﬁerized ds one
of completé consérvatism,-theré certainly is‘no'suéh eVidencé
of éonservatism-in the case of reviewing the péséibleveffecté
df the cldsed cycle cooling system. |

Where does the Board, for example( Wheré does it-
conclusively demoﬁstrate thét‘the salt drift_froﬁ:a tower will
not harm the vegetation. Where does the Board get the aésumptic
that the Vegétation will not be harmed by the salt drift.

No one could dispﬁte tha£ such damage might occur in
the same sense that all:factors might be equal to,oné and there
'might-bevno‘compensation operative in thé river, but where is
fhe evidéncevthat shows this is the case?

’The4factwthat,thiéumiéﬁtmbemtheqcasem,eyidéncedwby_
the recent comments by the Nevw York State Depafbment of |

Environmental Conservation on Indian Point 3 draft envircnmental

it indicates as follows:

An additional negétivé’condition is tﬁe.possible
defoliatién_of Bear Mountain and_Hudson,Hithand State Park
by the'saline'spray-from wet cooling toweré. The reporf‘cf the
Directoréte ofcLicénsing of the AEC fails'to accoﬁnt_fdr'the
prevailinq'southefly'winas, The Hudsoﬁ Valley is ﬁnique in

that for_--

g

ou.wonld contain yourse]

sthing you want us

&

to matters in.the -reccrd, unless there iz som

n
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¢hl3 i to take official notice of.
. _ . MR. TROSTENM: Yes, Mr. Chairman. No, we are not askihg

3 cfficial-notiée be taken of this. We are sﬁggesfing this;is_

‘ o :4 iilustrativef of a péint.we are séying.' | | |

5 | Now, éake the matter of severe foggingAand icing of
6| roads and airports and oﬁher facilities that.mighﬁ be in the ?

| ‘ ‘ -
7 lenvironment of Indian Point. We do not have high level

g |meteorological information applicable to the emission that is -

i9llgoing to be coming out of this very tall 400 to 500 feet tall

i0licooling tower.
1 We have meteorological information which has been
2ilcollected with regard to the Indian Point 1 and 2 plants

" ' i3 covering.ground,level.releases. and.aspects.of meteorology.,. but. ...

l ,

?4 we have not collected.information on the building of cooling

| ) :

%5 towers, because we had not planned to build cooling towers at -
i6jiIndian Point.

: %7 i - The same could be said with regard to the acoustic
| : v B

13 eﬁissions.onvneérbr residences and-Chemicai'blbwd¢wnlfrom‘the~_'
FQ cooling tower. We are not”suggestinthhat the,envi;onmentalg

20 llimpact from these things are so serious that they actually are
'&3 going to be severely;adverse. |

: !

| o &2 L " We are suggesting-that we do not_have ;he information
‘ o 123- at th'e. preseht_ time, and :we submit 4.:hant a review of the reéord

|
|
| | . |

24 lin this proceeding; pérticularly transcript‘pages €965 to 6583

Acg-Federal Reporters, lnc. : : . _

’ .
'}25 indicate that:the Board has given a periunctory considerationu
| ) ; N _




based on a feéling it has that everything is going to turn out

‘dhl4

)

ail-right.

We submit that kind of feeling is not a substitute fdr

N
- 3l
° | | | oot
41 the analysis NEPA calls for here, and enough time should be allawed
i : :
5|l to enable us to complete the analysis of closed cycle cooling sd
| : '
. § a correctljudgment could be made in this situation;
| .
. ,
7 DR. BUCK: I believe»you have such a research progran
l‘ .
8 underway.
9 MR. TROSTEN: Yes.
N , - . v
IP v - DR. BUCK: What is the status of that program, and

- 11|} what -are ybufdoingvto obtain meteorological data at the

121l 500 foot level, for example?

P . ‘§3f ISIQR'.«:»'I'AROS'»‘I‘,EN;:.» There.is. ia;,_pr_cgllam.,‘u.n,der;ﬂvzayﬁ_.t_ha_t,,_.___ N
| i4 COmmeﬁced'in’September,'1973; whiéh involves the ﬁower and the
;5 floating of balloons; and which iﬁvo;ves an.estimaté through ﬁhe
56 use of the tower and the ballcons --
b7.’ DR. BUCK: What height tower ié it?
i . : _ T
18 "

MR. TROSTEN: 400 feet on .a 100 foot elevation.
ho| 500 feet in all. - |

bO _ o DR. BUCK:~5Echse me. I intefrupted you.

| o o , _

!21 | MR. TROSTEN: = Essentially, the answer to your question
. : i’22' is tﬁat’ the program is un@e'rwa‘y', it is a ‘yeéf"s program, we do
' 23 hbt have the information availableTand'wilivnot have all the
]24;AinformaéidﬁiaVailable for all of,the four séaéons'by March 1,
Ace Federal Reporters; Inc. : '

2511 1974. The program will ke concluded for the :four seasons in . .

.




September, 1974.

¢hl5 r
‘ | i2 " - DR.. BUéK: I 'bé.lie.eve ﬁhe AEC iuas a Are;sear_ch program
? going on on salt drift. Is that still goiné?v |
‘ . !4 MR. ’I‘RO‘S_TEN.»: Yes, research program is ,éping. Wé

Slare goiné td.hévé the Eenefit of that particulap}pfogram@‘ The
16_thin§ we are,particulariy concerned about, and éﬁe'reason why'
7 ilwe have requested the Boyce Thompson Institute ﬁo studyzthis is
8 ithat we are concérned with the saiine'drift on the vegetation
9/'in the Hudson Valley. |

10 We are concerned that saline drift'doéS-not have an

11 jadverse effect upon vegetation which does not accommodate to sallne

W

: s £ L - A IS T i
P _ . }2 drif+t which would be th

"case on a site located near the ocean.

* ‘ - 3 DR. . BUCK: Do you have‘any-*i'deaf what the status of .
% ' 14{lthat p?ogram is?
g 5 MR. TROSTEN: I can't give you an.anéwerﬂ
% .?6 DR. BUCK: You-don'£ know whether' that wilid be‘
g 'F7 available by September,'also,:then?"
| ?8 MR. TROSTEN: I am sorry, sir, I would have to supply
| | _ _ _ ‘
F9 that answer.
| :20 DR. BUCK: Thank yoﬁ. .
?? DR. QUARLES:  ; haVé a question regérding the initial
52 decision. You are due to submit an envirbnméntal report by March

2301, 1974. What is the status of that,'-Yer research program is

: 4P4 not going. to be complete, from what you said.
Acc-Federal Reposters, | trc. : o . : :

25 - MR.>TROSTEN: ‘We'havé been directed to sublmit an
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environmental report by March 1, 1974. It is going'to be inade-
quate, because we:donrt‘have the information we feel neceésary
in terms of what AEC'will want of us, and probably’in terms of w

other agencies will want of us.

We have said that over and overazagain. We will have

it by March 1, 1974.

 CHATRMAN PARLER: You have an exception to that,FI
beliévé. | -

Assuming this Board does not granﬁ your requests
fo; leave in thatfregaid, to extend the date to Decembergi, 1974
you will comply with the March 1, 1974 date, and submit an

incomplete report?
t

it is a condition of our license.
Mr. Qhairman, I gather that my timé:has expiréd.
CHAIRMAN PARLER: You have a couple of minutes left.
'MR. TROSTEN: All right. | |

I would just like tc address myself to two points,

Mr. Chairman, and one concerns the basic standard. of proof that |

has been propounded to us here.
What the Board in effect has done here is to say
that the‘standard of proof that must be used is invariably

'adverée to the'Applicant.~'Time after time,; and in all the

really critical issues in this case, F factors, compensation, the_

ability of a research program to &etect_serioﬁs harm, the

’

nat
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feaSibilitx/of a sﬁocking program, and in fact, all the majbr

parts of the case except the closed cycle cooling;system; the

| Board demands that the Applicant "condlusiVely prove" its case.

_What thé.Board has done is to_éccept\impiicitly the
notion advanced by the Intervenors that the.Aéplicaﬁt has the
burden of.proof,iand'until_the AppiiCant proves.its case, the
Board must accept the contention of fhe_other éartiesreven
théugh they have'hot proved this-case._

‘This is sheer nonsense and has lead the licensing
board into reveisi?le error..

Thebbortion of the recoid cited "HRHA" means that-

the prponent of an order in this prcceeding,'that.is, the Regu-
@athewmﬁterven@rSwﬁr@posmn;wan:order«be@issuedwm
conditioning our licenses oh éiosed cycle cooling, have as much
of a burdeﬂ of pioof as the Applicant does.

Furthermoie, it is clear fiom an analyéis éfvthis
provision and the regulations and the section qf_?he APA from
which it waS»édopted, Section 556(&).;. Tha£ th;éipfovision is
irrelevant?by thewconditioﬁSmcoﬁduCtedAby.thewAﬁéifH .

Seciion 2.732 was iﬁciuded in the‘Cbmmiésion's
regulations to implemeﬁt the CommisSion's licensing fesponsi—'
bility under thé Act. The entire statutdryﬁsqhgme of NEPA is
different from the‘statﬁéés-from the concepﬁ.pf the burden.of
§robf - | | | |

CHAIREAN PARLER: What is your point, Mf, Trosten,




dhl8

10

11

12

14

15

16

17

18

- Ace-Federal Reporters,

20

21

that with regard to NEPA issues‘that the‘AppliCant doesn't have
any burden? | | . |
‘MR. TROSTEN: I would say with_regafd‘to NEPAiissﬁeé,
every party has an e@uivalent burdehlof proof;VTWith,regard to
NEPA issues, the burden essentially, Mr. Chaifman, is placed
upon the Agency in a sense to ]ustlfy that the action has been -

procedurally and substantlally in accordance with NEPA. ‘Thei-
Applicant does not bear a'unuque hurden of proof under NEPA.
What should be done:is to tzke the evidence ahd weight
iteimpartiaily.ahd not place anyvartificial burden on any parfy
to the proceeding. That is the basic point I am'making.
what the intervenof are saving

Pundaneneal 15,

evim.oview: ofi-the

wterribiv~importantwpoint}-
uncertain area of ecological matters, if you were to adept the
reasoning of the Intervehors) and it were up ho the Applieant-
to prove that something is going to happen; hut it were not

up to'them to make equivalent‘prodf that something ie éoing to
happen, you would tilt the balance in favor of those who are
postulatlng a severe adverse effect,. and we.. submlt that. that. is.
not at all what NEPA says.

Furthermore, to do that wduld.utte;ly éubvert the
underlYihg purpose of NEPA. What the Board”ie Sﬁpposed to<doe‘
is weigh-. the>evidehce-dn the basis of what the evidence is,
of“who offers the eyidehce,‘

not on the basis It is supposed

to perform~a _;ndependent bal nchnc, and nct decide, when in - -
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‘evidence one way or the other isn't conclusive, 'you have maybe

‘Chairman, of a complete standoff, I would suggeSt that the

| action that is béing proposed in t+his case, which is to spend

| $20 million a.year for the next 30 years and then I would say,

47

ééﬁbt, decidé in fa&br othhé-intervenors and thé Staff, or when|
in doubt protect the éﬁViroﬁméptl

That is not wﬁathEPA is about. LIt'i$ supposedtp pelr-
form»an~independent balanging,'and not impart'some.artificial
burden to any.oné party. : |

CHAIRMAN PARLER: Suppose the prepbnderance_of the

a standoff. What is an agency supposed to do?

MR. TROSTEN: If you ever got to that case, Mr.

thing to do would be to look at the consequences‘of the

"Let's give ourselves an extra three and a third years to
decide whether we really have to do this." Itfif ever got to
that case, I thiﬁk‘that is what you-would have to do.

Thank you, Mr. Chairman.
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' CHAIRMAN PARLER:: Thank you, Mr. Trésten._
Mr. Macéeth,uw6uld yoﬁ proceed, pléaée, in support
of the'Hudsoh Rivef Fishermen;s Association,.etc.?
ORAL ARGUMENT 'ON BEHALF OF

HUDSON RIVER FISHERMEN'S ASSOCIATION
By ‘ '

ANGUS. MACBETH
MR. MACBETH: Mr. Chairman, Dr. Buck, Mr. Quarles:
I will in the course of discussing the basis for the exceptioné
taken by the Hudson River Fishérmeﬂ's;Association to some

extent go over. the ground that Mr. Trosten has covered in his

vopening statement, but, of course, I have a periocd of response,

o~ o 3 e 1 m o~ 1e o~ 3 v £ X ’ !
and I do not want lack of covering all of the range of issues:

- that the-Applicant-touched on:to--indicatethat.I-de neok:have..

a response later in the argument to those points.

CHAIRMAN PARLER: That is quite all right, Mr.-

.Macbeth. Proceed along those lines:.

MACBETH: The‘casé before thé_Béard‘today is ex-
tremely important for the Hudson River. .TheAHudsgn is a-
great»estﬁary, one of the majonmestuaries of.thé.East.Coast,'
rich in;spawning grounds and-habitat;df anadromous and-resi—
dent,fish.i Contrary to.#he popglar belief that large parts-

of the Hudson River are little more than an open sewer, the

»reach'of the River from the north to Haveréttaw_Bay in the

south are becoming more clean, with the investment that the
State of New York is making in pollution control and they are
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.indeed, an extremely rich area for aquatic biota.

| This particular proceedihé{ this proceeding is
concentrated on the striéea bass équlation of the Hudson
River for the very-obvioﬁs reason that it is éne-of the
ﬁdst iméortant.game'éndchmgerci;l'fish in the River, éﬁd
it is also the fish about which we know most. Most résearch
over the fears has'béen d¢ne on the life cfcle and habitat of
the striped basé. ~ But the.Board shéuld not forget that many
othef-fish are also resident in'the River, and- the striped

bass can be assumed to be the same for the fish with similar

_spawning habits and life cycles. - Alewifes, American shad,

and one can go down a .long list of fish that  are in.the Hudson

0]

| River.affected:by. this. decisdion.... We.concentrated on the. ..

striped bass, but that should in no way indicate the other
fish are not of concern, in his environment on the banks

of the Hudson, which has been ¢hanging very rapidly over the
\ ,

past 10 years.
. Ten years ago, there were two power: plants with

‘once-through. cooling..on thewRiver¢”the,Lovettﬂplant.

\

and the Danskammera plant. We have added Indian Point 1, and,

/

cf course, today we .are addressing Indian Point 2 at 865

megawatts, and five miles déWnstream'lastfyear_and‘this year,

the 1400 mugawatt plant at Bolene,'ZGOO megawatt uqlts, and

- 22 miles north of Indian P01nt RosetOﬁ plant, again with 1200

. megawatts and~ohce—through codling.
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So there.is an enormous impact from'once—through
plants on the River;'and the Indién Point 2 élant muét be
seen in the context of that overall.assault on the,River'S‘
aquatic biota'by the oncé—thrdugh cooling systems. |

; The case is also very importdﬁt.in termé of NEPA,
énd in terms of’the research that has beeﬁ doﬁe én the Rivef.
I think it ié fair to-say that the National Environmental
Policy Act had as its major precursor the First Scenic Hudson

Case, which, in 1965, the Second Circuit Court of Appeals

'said to get a license for the Storm King plant. An entire

- study of the fisheries of the Hudson River would have to be

undertaken. So nine years ago. the Applicant in this proceed-
ing, which is also the Applicant in the Stoxrm King license
undertook to finance that kind of research and exploration

of the River. ' That produced the Hudson River Fisheries

‘Report of 1965 and 1968, a fundamental body of factual

material which in conneqtioﬁ wifh a number of o£her studies
that ha?e béén made, has been the larde factﬁal baéis on
which this enormous hearing record has been based.

VWe also see in terms @f«NEPA in this'casezthat-the
so;called,action force and requirements of the impéc£-state—4
ment ﬁave in fact‘heré truly forced actioﬁ. I think there is
érobagly ﬁo other case where an alfefation iﬁ‘axexisting-
project or scheme of this ﬁéénitude has been undértaken as a

result -of NEPA,‘and I think to 2 large extent that is true
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because we have had the long years of research énd work on the

River that came out of the First Scenic Hudson Case. Con

Edison's research has borne fruit. The problem for Con Edison

is to research the results of the-réseaﬁch and see when the
bad news comes_in,.the answer is not put:offfto anotherfdai,
but when nine years 6f research havebbeen done, and they :
indicated-the kinds of effects and thebgreatémagnitude
set'but both by the licensing_board anditheNStaff of'the‘
AEC and the Fishermen. |

.DR. BUCk: Is there réference to fhe tremendous

damages that will be caused by Storm King'you are referencing

. now? You are caying that there have been results, and

i the;results show;verywseriousgdamagef'

, MR. MACBETH: I méant to say, and I am afraid I
phrésed that badly, in a great deal of research that has beeﬁ 
done in connection with the Storm King application, thatvthe

Hudson River Eisheries InVéstigation'was a document prepared

for that case.  Both the staff of the Atomic Energy Commission |

énd.the Fishermen have presented eVidence to the AEC that
there will be great impact from the StormsKing Césé.vb

DR. BUC?: That is what I am trying to get at. bYou
are saying evidence ié in tﬁis case that'thére will be a

N

major: impact?

MR. MACBETH: No, I did not say that, and I did not |
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~for the Storm King Case was the basic document on which the

. evidence in this:case.was founded and from which all the

. damages .. -

.son—McCann report which calculated the amount of w1thdrawal

- 52

want .to introduce it. What I wanted to say was that we have had

| " : . . » ’ . .
a course of nine years of research, and the document prepared

ekperts work. dut of that, the indication of ﬁajor.impact
at Indlan Point has come. it isron-the basis of that,data.

| DR; Buck; That is what I am trylng to find out,
wﬁatLbasie, what data is it in this report that indicates_
the rajor damage, and what report is it you are talking about.
Are & u talking about the Carlson-McCann report?

1

. MR. MACBETH: 7Yes.

)
jbe)

BUCK: At what point do they indicate maijor

MR. MACBETH:-Tﬁey do not.
DR. BUCK: I would likevto know what evidence. there. .
is there. | o

| MR. MACBETHE The Carlson-McCann re?ort does net
show maJor damage; both the AEC and the Hudson River Fisher-
men!s Assoc1atlon 1ndlcated in thls record but moxe fully

before the FPC that the calculatlons at the end of the Carl—

of eggs and larvaé’from\the'River-are fundamentally _flawed '
and:,'in fact, something_like'ten timesuthefdamage that

Carlson-and McCann themselves-indicated would, in fact, take

'plaee.'
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DR. BUCK: ' So you are saying that the Carlson-

‘McCann report does not indicate a damage, but now you are saying,'

thétfthose'data are at fault?

MRiMACBETH: No. I am making'é distiﬁction bétween
the ﬁactual-data:on thch everyoﬁe has reiied.in this proceed¥3
ing and ﬁhe conclusions and calculations that.éarlson and McCann
made:from-those data. I think tﬁere hés been no dispute in

this;proceeding thaﬁ the Carlson-McCann data are very good

‘data), but there has been great dispute as to the calculations

|

Carlson—McCann made on the basis of the data. Principally,
they{treated the withdrawal of water. by the Storm King

QlanL as coming from what is planned at 100,000 cubic feet

per,secondwgwhichgismthemayéréggmtig@lmf;ow,‘rather,than_calz

‘culating the downstream flow, which is. considerably less,

and 'thus the withdrawal by the plant is coﬁsidefablyvmore,
DR. BUCK: 7You are saying there is a belt effect

here that is being calculated on Indian Point that should

ghavé~been calculated at Storm King?

"MR. ‘'MACBETH:  Yes. -I think the models built --
DR. BUCK: . Is that introduced in this hearing?

MR. MACBETH: Yes, there is evidence in the pro-

féeeaing that there are flaws in the Storm King calculations,

and' in the Carlson-McCann conclusions. -~ = - o/

DR. BUCK: - But not.wiﬁh the data itself?

MR. MACBETH: No, not with the data itself.
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DR. BUCK: Thank you.:

NR, MACBETH: On the basis of the'data from

the Carlson-McCann repert and other studles undertaken on

the lect, and of course ovledge of the llfe cyclee of

strlped bass both in- other pats of the country and

particularly in the Middle Atlantic region, the parts of -

‘each buildup have a eomplex model that follow the strlped

bass when they come back from the sea- and drop thelr egygs

in the fresh water area and these eggs are carrled in

_the salt wedge area and they are c1rculated fo:

afcertain period of six, eight to ten-weeks after hatching,

" and are bouyant in the water;'

.‘Then”trey“rc Vlt“dra"n ~Erom the r1ver ands
pasSed,threugh the pumps éf the plant into the‘water bex," :
ehey-are given a heat shock of approximately 15 degrees,
and then rassed back into the dlscharge canal and down

the channel, and on the analysis of the perlod when Indian

Point 1 was operatlng, the Delta T, the present Indian

?oint 2, something like‘7.5.percentaof'the organisms that

_were there were found dead at the end of the discharge

- ganal.

4

No studies were down on the‘effeet~of the

‘living organisms.

"DR. BUCK: What organisms are swept back and

forth for a period of 8 to 10 weeks?
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MR. MACBETH: The_étriped bass as eggs, young
1afvaé and young»juveniles. .They gaiﬁ more mobility,
buﬁ in the first eight weeks, theyvére not truiy free
sivimming .

DR. BUCK: - Are you saying thatball-the'eggé and
al}_the»larvae ﬁatched, are hatched in the InéianvPoint
area?

MR..MACBETHE No, tﬁey are largely.hatched up¥
stream, and the eggs float only for a couple of days:
before hatching. . |

DR.'BUCR: How can-théy all be'down in tﬁé
¢ﬂaian_Point area foi ten wgeks?

'MRI”MKCBE?HE‘ Tiey:a:é‘nof“élf”there;

DR. BUCK: But {ou say all afe swept back and
férth for a period of eight to ten weeks.

MR. MACBETH: The-organisms move down-
sﬁream——\

:  DR. BUCK:  How long does it take them to get
déwn there? |
MR. MACBETH: - You}cannot put a precise péribd
on it: | |
DR. BUCK: ,Héw long does it’téke'thé oneg-further
uﬁ to.gét thefé and whgf size:are they.wheﬁ-they get

IR

MR. MACBETH: I would like to be able to check
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R3 | the'la tr.anscr‘ipt,. but ny. _Iﬁemory of ‘the situatio_n ié that the
. - .2 | ,lbu'lk of the orcjan'isms’ reach the salt t'réated région. é.'few
31 aaQS | éfter.hatchijng.. |
‘ | 4 ’ 'DR. BUCK: Is it not true tha_t a great maﬁy_
51 filingerlings of tne striped bass are found a'bo"ve;"
6 Indian Point 22 ) | |
7 . MR, MACBETH-l: Theré are fi’ngerlihgs' found on | the
8il - -st:xoals in Néwbie__rg’ BvayAbut thé vas£ majority of _,them
9 | ‘axf'e further downstream tha?x that. I am not contendiﬁg
10 all aré there. | o
1y DR. BUCK: i What is the evidence of that?
120 | MR. MACBETH: The evidence . is in the 'f‘inal_
' S 13 ‘environmental A,sta.tt:em'ent i%5eif where the P:_.C staff says.
14 that 70 perceht of the stripea bass in thé. river passed_‘. the
15 Indian Péint plant before becomin.g‘ juveniles.
6] DR. BUCK: Do you know on what basis they.
17 state that? |
18l V 3 - MR, MACRETH: = The Carlson+McCann-basis.
19 DR. BUCK: Thank you. |
20 o | MR, _MACBETH: In the salt-—i;iiruéec’i réach; ‘the.
21 organisms are circulated by the fact there are ubétréam
‘ 22 currents oh the. bottom of | the fiver and _d@vmstream flow on
| 23| the top of the waterv,coiur.mi. . -
24 o | | On £he ba.si's,.-then,. of a hyd_raglic element - | S
Ace-Federal Reporters, Inc. S B T Lo - : R
259 whic'h: mod;ls “the h}r§$aulic forces whi;:h power the
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! . organisms downstream, an analysis of thé éé—ca'lled
‘ 2 | F factors whlc‘l 1ook at the cl“"‘ 'bution of '£he' organisms .
.' ,‘ 3 across the river in front or irxdlan Point and ﬁhelr
4 mortallty througu tne conde >r tubes and ‘-’n.e. analy51é. of
5' the llkellhOOd or unllkellhood of compensatlon of the
6 system, both the Hudson River Flshermen s _Assoc:.atlon
7 _and the Staff of the AEC came to the c'onclﬁs’ion that
8 something in the region of thirty to fi_fty ?ercent of .
f ? the annual production of stri'péd bass invt‘.hve Hudson would
; 19 be killed by passage through the- TIndian '?-_Po_in’t 2
j 1 Plant.
; 12 .. G .,
§ . The Applicant, of COurse, came to quat; smalle
i . . SRR nu.TllbcI.f: BuE me; ehe” m.wuylca Ese ;.p*ticﬁé- of:' Stafs o v e
14 and_ ERFA are employe-d‘w.ith thé'hycliréulicj: éssumpﬁions of
15 the applicant, '.then the énnual reduction of the Appiicant"s»
16 model becomes fifteén percent and of coﬁrfséa that is for the
7 first year. = T N
' ]_8 DR. 'QUARLES':‘ Thii’ty and fif.ty? percent ére
19 killed by passage through Indian Point 2L ; Is the
. . B :
20 same percentage applicable to the other_pflants in the
L 2 e . | | |
vicinity? '
‘ . 22 : , i e IlR I-QACBET‘H: | They varjz", and obv‘io-usly the
23 p;ant fﬁrther upstream'fx}as mo‘re"impacﬁt on the eggs.
i A“.”: Reporters f‘t o ~ DR. QUAR@ES: There are -_x;ﬁree- very close.
| 2 MR. MBCGETH: The Lovett Plant is almost
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di£e¢tly opposiﬁe. It is.smallervand is oniy five hundred. 
megawatts and isnfossil fugled.u | .

DR. QUARLES: {hat about Bowliné?-7

_MR;_MACBETH: I would like to cheég thé
figures on it, but it édds a substantial pércéntage té .the
effects of Indian édint;'A |

DR. QUARLES:. Does'Indian Point have a'significantn
1y‘gréater’effect than one of the other';plapts?'

 MR. MACBETH: Yes.
The faCt.that it_is a nucléaf plantAméans

it is discharging almost all of its heat in the water,

"DR;"QUARLES%““ZSﬁ‘t“*hé%kaiyfﬁhoughy¥primarilv«w~w=
as eVidenced by the runé'%gde in 1973 wﬁen the‘plant'
was not running and the pumps were, a very large poftion
killed are due to mechanical reasons?

MR, MACBETH: We believe that is true, but

©in 1972 there were studies made when Indian Point 1 was

running and for'a period- Indian Pointwllwaswbrouqht.up~
to the Delta T that would be present when Indian Point 2

was operating at full power, and'it‘Was on-thé basis of

-that’study-with'a~De1£a T that4£he 97.5 percent figure

was produced.
-'So -that there certainly is a mechanical component

to the damage. I .do not want to underestimate that at all,
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but I think there is a>heat component aé well.
I think the tempera+ure would ahow that
but my point really about the heat d*scharge was that that
means that the nucloar plants, Indlan Point 1 and 2
have td withdraw more water from the Hudson per megawaéﬁ

of electricity generated than do the fossil fuel plants.

© They are also slightly 1less efficient than the fossil

fuel plants, and.they take more,WaterAfrom_thé river.
DR. BUCK: Is there evidence of the rate of
flow through Bowline and the temﬁerature' |
increase and if you can, have you made any estimates of
that with regard to\Indian foint?
: . MR, MACBETH: The,astimatesshow it is less than
Indian Point. If I can'supply'the-axact nuﬁbers from
the transcript, I,would bé.happy,about it.
DR. BUCK: .This is fift&_percént.less or
ten percent less, or what? |
| MR. MACBETH: My memory is'that'on the model
;hat shows Indian Point hav1ng an effect of about forty

percent, Bowline is about 20 or 25 percent. I really

~ would like to checkjthat.

"DR. BUCK: - Then the adding-pf:your figures .
would be sixty percent? .

MR MACBELH. You cannot 51mp1y add - them.

DR. BUCK:" It 1s thp same rzver and “the same
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:water flowxng bacl dnd forth.

' P01nt, you cannot kill, them later at Bowllne°'

and forth across

" both plants on the river when you run the model that

_withhonlymIndianwEointyon_itwang%engthe; model with

- a fact factor,

21

60

RN

MR. MACBETH: But if you klll theﬂ at Indian

- "DR. PUCK. What should we be d01ng here——the

water, you say, flows back and‘forth, and itfflows back

the whole’river.

Now, lf the kill is of 50 percent 4in Indian

Point 2 and 20 percent in Bowline, why isn't. the total
50”per¢ent? . o : o

MR. MACBETH: If you have done a model that has-

wonld be. the rlgnt answer, if you run a model of the river

only Bowllne on it, you cannot add them together.

DR. BUCK: You have an F factor comlng in here.

MR. MACBETH: Well, could you call it an T factor?

DR. BUCK: Isn't that what it is? Isn't it

because the concentrations

would ehange?A .

MR. MACBETE: Yes, if yottdesigﬁ F factor
as changing concentretions._ |

DR. BUCK: So they would_hot”neceséafily_ be
one; theh.

_MR. MACGETH: In this proceeding, no one can

define—-
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CHAIRMAN PARLER: Speak one at a tlme, >p1ease.
DR. BUCK: The Board has taken the attltude
' that.f.factorS’muSt'be one. . Now, I am tryingf'eto find
out.on the-basis of‘your statements on the cemhihed efﬁecthof
the ~plants if the F factor is always one,ltheh fou'have to Lf#_
.have an additive-effect here.  If it‘isn't; hthen,the'
F factor has to be taken r1th somethlng less than one.
MR,’MACBETH: I agree with that if you look at the
F factor in-the larger terms.
In the course of the proceeding, the F
factor has been looked at‘in the cress section in front of
_ Indian Point. Assumihg 100 percent of the'erganisms are
:in‘the cress se ction; vhat is +helr dlstrlbutlon relative to
the plant‘> Is the plant~Situated SO that it will draw more
of the organisms or less than the organlsms than the_
cross sectional average? That is- really, then, I think, the
emphasis of the firsthtwo F factors.

_bR. BUCK: One further Questionﬁa 4On'the
so-called "belt" ef#eet'of the_ﬁater “flowing baek.
and forth past Indlan Poi int, you saf they stby there

|
for six to ten weeks. What flow are you JSLng° What

fresh water flow are YOu using?
MR. MACBETn: ‘The Oak Ridge Staff used a

|
i

did not have resources to do a compiete hydraulic model, so
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ours is modeled on the results of the 1966 apd_1967
data from Carlson-McCann, bhut it uses the fresh-water flow

for those years. 'It does not have an independent hydraulic
* N

mechanism that can be altered for various fresh water flows.
, ; _

DR. BUCK: You are basically relYing on the Staff

model? -
. . t.

- ) i

MR. MACBETH: For the hydraulic element.

DR. BUCK: Thank you. -

|

MR. MACBETH: -The models also dealt with the

. . | st A
question of compensation and the sensitivity. analysis done

by the mecdel showed this was by far the most 1mnareanb
element altering the rat urtﬁof?thewmedeludﬂaThero theass

Applicant relied on generél biclogy indicatﬁng:that in
f

many. anvma1 populatlons ‘there are compensatory effects
|

but could pxoduce ﬁo 0V1Jence on the strlped bass in the
Hadson Rlver lndlcatlng compensatory . effects..

Both the Oak Ridge Staff and the Flahe¥men 's
Association looked-at-ltemsvllke the~grOWuhArate and -
the lack of crowdlng end the ceneral glo;tn of

the striped bass populatlon since tne_51xteen-inch

size limit was imposed and conclu@ed'on the basis of that tha

there was no compensatory mechanism operating in the striped |

bass population of the Hudson and, again, in

- v . :
relation to other fish populations, parti inularly popular
. B :
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.sports flsherles, like the Pacific Sardine and Menhaden

early part of the fesu ¥Ear-o Eﬁfey*yau*would-"q"c

depending on how effective the comaensatory rmechanism  was thj

Lhese flSh that are left,’the fingerlings +hat are left, and
_ ! |
o

"'ihéy‘grOW’lafger'and me

63

~in New York, shows: Lhere 'is no mechanism present, and therefore

here is nothlng in violation of thebaeneral laws of biology
indicating there is’ne compensatory mechanlsm pperatlng in
the life cycle of the Hudson River’striped;baSs; 

DR. BUCK:' This bothers me. What aé fou mean
by “compensation" in the £ifst year?

I'do”not undeistand this, how yoﬁ:have a’
com@ensatory effect. -

MR. MACBETﬁ: .As I understand compeneaﬁien, if
tﬁere is aAcompensatory mechanism oberating and more

Y -! . .t

than the natural number cf young fish were hi lled in the

result by the end of the féér at some later stade where either

the mortality rate would decline there_if yéu come out

with the number of fish'or close'to the numberr of fish

vou would have from the 1nterference of the natura1 mortality
rate or perhaps a greater growth rate among tho fish.

DR. BUCK:- I don +t see the dlfferences here,
A

!

Mr. Macbeth. 'L

i
double the amount of food tnat is avallabla to

3
3

re of them manage to survive o=

e
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- could have. ‘ .P
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You do no* 1ncreace the number of Flngerllngs in
that year. Your COmDEFSuLIOn shows up in the years follOW1nq

and in the laying of‘ﬁore eggs so T donot see what you
| _ =

mean by saying there iis no compensationvin'tﬁe first year,

I do not see the point: of that.

MR hACBETH; The peiht as-I-ﬁnderstand it is
that. the present populatlon models, at those poxnts, that
the Hudson River isx}bt Super-saturated withvstrlped bass
eggs at spewhing time, and thefe is’presently plenty of
food_and there is no'erewding or cdmpetition_for fOOd."When
one reduces below the| natural ﬁortality rrte;the'number'of'

egys ¢r Tarvae in the pcpulatiod,vthercontinuewtowgrowwatgm.h_

the rate they would iba?éigrown otherwise,{and don ot get

H

either a greater numﬂer of Llngerllngs or the declines

in the.mortality rate at later stages: of the year that one

Tt is tha opinion of both the Staff and the

Fishermeﬁlon the basis of:thefevidence;in«thei neebrdvthatw
such compensatory meoﬁan;sm would not be founa.v
'Dﬁ. BUCK:| Are you saying thls weu]d be found,
or would ke true éf-any fish spe cies”-‘
MR I-LT-\.CBE;PI}!: , No.
DR. BUCK:|' Not necpbqalllv basév"
A _ L

. MR.MACBETH: I am saying unler present conaltlons,_
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it is true of the strlped bass 1n the Hudson 'River. There mi
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it does not always woru.

65
j

¥

well be a~51tuat10n ’here tne river would be super saturated 1

»egds and the pophlatlon would increase enormously and then

n

perhaps the compensatory me“huplsm would be. present agaln
but the present pOyLlﬁth“ models show there is no 11dlcatlon~

there 1s positive eVLdence to the contrary whlch shows
i

there is no _compensatéry mechanism operatlng with the striped
bass in the Hudson.

DR. BUCK: Couldn't that be.considered this way,

[

| : _ i : ‘ o
the greater the crowding, the greater the effect and the

'
{

less the crowding,vthegless the effect? Isn't there

always some compensation in a biological area?

I+ may ke that it will get smaller, T. will grant. your

ardument inxthat resnect, 'All I am asking, is

there any ev1dence that there is a cutoff level.

MR. MACBETH: in which at this precmse point there

would be no compensation? It would certainly be the

position of the experﬁs, and cbviously I aﬁ not amoné

the experts on ccnnensafJon but Doth the Oak Rldge scientists
and our own sc1°ntlsts that present levels of popula;xow of tH

Hudson River strlped bass, there is no v151ble compensation..
| v

Certainly, if you go on changrno the lﬁv 1l of populatlon,

i

you may- well eveﬂtua1ly aet a ﬂomyensa+ory effect, but
‘ .

With rerprcnee to the other partlcul“r fisheries,

the Pacific Sardine and so forth, they indicate that there

\ .
|

i
-
'

e

gqht

J_th
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[T

. SN . o
is not compensatory meéhanism working in these populations.

DR. QOUARLES: Could vou submit later a transcript

[
MR. MA&BETH% Yes.
DR. QUARLESFA Thank you. i
MR. MACBETH.: My time is,runnigg ;ut on.
the first round, but I would like to say that, just.to
put our own exceptionsvinto context that lt is the pQSitionl
of the Fishermen's Asspciatioh that the Licensing_Beard

is right in saying th?t the closed cycle coéling system

should be.installed oﬁ an. expeditious basis, tnat it is ocur
| i )

. firm opinion on the basxs of the ev1dence 1n the record

)
+

‘that. that. -can. bc)donery Decedber 1, 1977, with cessation of

once-through cooling en Méy 1, 1977, and that if any
. I :
other alternative were to be taken, particularly .the one
proposed by the Applieant, that a research program be .
| o '

undertaken of a furth%r evaluation in twolyears, that

one of two things wou 1d certaﬂnly have to be true, that

._there was flrst—~both tnlngs have to be true—-that the

0
present record before the Llcen51ng Board and the Appeals»

Board was not a complete record on which a reasoned decision

‘could be made, and that the research program could, . in-

fact,;give the answers' within another year or two

which would produce a reasoned decision.

. s . .
It is theflposition of the Fisherman's
T . . L
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_ ! Association, and I W.‘Lll return to this in the aecond half
_ a3
’ 2 hour that I have, that, ‘in fac,t, there is a full record
‘ ’ 3 'before the Board, ‘nine " vears of researoh halve gone on,
4 very"complicated models have been developed :\;Ihlch are
5 extremely competent:pieces j0f'work, aﬁd‘ on tjl.op of that,
6 _the research-program proposed by the A;;plicaot in‘the time
7 allotted would not b"e.":able to answer tﬁe questions, any
i 8 remaining ques{:lons, w:x.th any more thorodgh:or complete
? answer, if, in fact, there are any major questlons left
10 that need answering.
n  We are in as:.tuatlon where we h"'ave. almost a
f l o 12 ” deds;.cation of data andl aoalysis; and the tme has come when
‘ C B action must be faken,” |
44 We can not put over from year to: year endlessly -
. 15 the decision that action has to be taken to protect t-hls
16 enormous fishery that Hudson supported and-.the Coastal
17 | F:Lshery which, in turn 'is supported by the Hudson stock.
- 18 CHAIRMAN PARLER: Mr. Ma.cbeth, ,you do not
19 mean to leave the i(mp,ression, do you, tha:t:*th:l.'sf reseaxrch.
. . o
J 20 program has been urider way. in the Indian ?oint sector
: 21 - of the Hudson River for a decade?
‘ | ' 2-2. o o MR. MACBETH: A large part of it has. The
234 C‘arson—McCa‘nn st‘udy f.r'om 1965 .to 19868 san;lpied the
’ce_'mml Reéc”e;s’ ?:: '_diétrib_utioﬁ of Whit%_bass up and down 'Cﬂel river, soﬁth’
25 soutﬁ of‘ Indian.Poinj‘;::'.and.all the wa'y-up'tf‘?‘CQXS.aCh_ie ,g_,§1m03£
_ |
!
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80 miles north of the.plant. 3 : :‘L

The ‘Second Circuit ordered that - The whole
fisheries questionbe taken into con51deratlon'and it was,
. ;“
a'thorough.study over three years was done.’ The company

then went'forward with more detalled studles 1n the

N

immediate area of Indian Point. iﬁ
| In fadt, Carson—McCann‘actually Qent to>the

Indian Point site and studied 1mprngement atLIndian Point,

and in the years after the end of that studyf Raytheon and’-

: |

Texas Instruments and a number of other companies, as

|-
well as NYU and o+hers have continued investigation right
aEE

] ]
there in the v101nltj of Indlan Point. ;‘k

CBAIRMAN PARLER: I gather, then, that the
Hudson River Fishermen's Association p051t1qn is that
Ve o _ !
these environmental techniéa17specificatiCnxrequirements

are not adequate to give . surflclent notlce so that actlon

can be taken.

Is that correct9
MR;‘MACBETH' our p051t10n on the technlcal
specifications is first that, if coollhg tewers are ordered
on a closed cycle coc11ng on a most expedltlous ba51s,_
we do not think a moni itoring program of thls sort
is necessary at all, and we excuse.the Appllcant from

that. We arrived at thls befcre the Llceﬂ51ng Board

reached the dPClSlon.
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the continuous and fine-grade research-program-that the

- did~not,fthe‘effects w;llvnot be irreversible. You could -

'We do not»think rescarch is necessary and if the: |

4.

oard upholds the DColt101 taken by the FisHermenFs
Association in tuls proceedlpq, we donct see the need for
. !
Applicant has proposéd.. ’ | . i
‘DR. BUCK: In yoﬁr response, later, Mr. Macbeth,.
f .
will you get intc the problem of the Towers. and the

dollars, and also the source ot the Mld atlantlc Flsher*es°
MR iACBETH. ‘Yes.

1
S
. l
CHAIRMAN PARLER: Are there any 6 ther points you

would like to cover at)this time? You can Have a few

o - s . o

more minutes if yon like. . , i

MRS MACDETH: Dc

indication on the issﬁe'éfithe lrrevetsible-impact, which
Mr.‘Trosten,has mede so'much of in ﬁis opéning statement.;
The position:of the Fishermen'szssociation-is tha
if you reduce a year class of Hudson Spawﬁed striped bass by
15 per cent or 40 percept, that that'is ahfirreversible lmpac
and’ if you look at it from the - largel vwew;of the- flshery,

you can say it is not irreversible in those terms  but you ca
apply that to cooling. towers.

|
P

You can build towers and take them down. You

prov1de the electr=c1f3 from the plaﬁt, bﬁt if you .

supply this later.. .
' ' A . . ] i
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What the Palvert Cllffs de01ston says clearly

is that we must look a t any and all lnpacts. They come in

' different levels of : ubstantlallty, and last for dlfferent

periods of time.

But there is not any way of carving out some
as being irreversible-and others as not 'beiAg
SO and you can slmply shlft the framework of that argument
and that discussion so that you come up w1th +the 1mpacts
that you are.opposed,to being 1rrever51bletand those
that you are williné £o aceept being net, Leiné

reversible.

It seems toC me clear that if, as the Applican

- proposes, the plant is rum™ Earrtwiceras-long: &s- the perdod-« |-

that the Hearing Board was going to accept for once-

_ through cooling for 8 spawning seasons rather than for four,
that we are going %o have an irreversible impact on the

‘ strlped bass flshery.

‘l.

Elght years of classes will be reduced. That
will be Qn*th:ough thevpopulation<for.a«veryulongmtimefu
and»those fish are gone, and it simply-becbmes a quibble to
then say, “Wel;, we ‘are not wiping out thegentire species

of striped bass on  the Hudson River,and"decimating everythin

.

- and there is going to be nothing lef+ and you can never

bring it back.. -

- If that wkre the case, we might try the case -undex

g
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the "Endangered Species Act.”

DR. QUARLES: You are assuming that the monitor

'ing program-is not adeguate to protecﬁ the species and

that the decimation»woulmicontinue for eight,years?
MR. MACBETH: I’ﬁhihk thereuare‘two‘problems‘ 1
Qith the monitoring pr?gram. One, to start with,they -
cannot} " by their own %amission, differentiate changes
in abundance of less tﬁan 25 percent of the‘pdpulation.‘
Theref@ré, the position taken by the Hearihg»;
Board that a fifteen gercenﬁ reduction'is impermissible |
is correct on the fac;s and the law} they will'not even

be able to identify the kind of impact that the Licensing

‘Board found impermissible. : "

There_are further a sefies éf‘problems'with:-ﬁ
research programs, and I thinkvparticularl%~in Dr. Goodyeaf*s
testimony of April»lO, following traﬁscrip% page 10826, ‘
thefe ié a problem offnatural-fluctuations:differentiafihgﬁ
thé effect of this plant from that 6f other.planté and

N

There are problems with sampling;errors, and

problems with alternative treatment, any control treatment
- . . . ) . i

_ o 1 . |
so, if there is a change in birth rate or sexual maturity,

there is something to measure that change, some way of - ey

!

 telling whether that!is in fact natural or not.
.- , - - @ | .

[

' .0 . : A o 3 € o
v There 13 no partlcular-compens?tory'mechanxsmf SR

'i : ' ;
] |
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1dent1fled that th e oompany 1s g01ng to try to test for,

they are s;mply golng to lcok at the effects generally and
hOpe from that tnat nometnlng w111 arlse,'rathef.than
hav1ng some mechanlsm thny are foco31ng on.. There is
nothing in the research prcgram on hydraullcs,'so the whole

§

hydrau;ic aspect of bcth the Staff model and the Applicant's

model will not be furﬁher illuminated by tﬂe.researCh progran. :

1

As far as thelr dlfferences;between the results .
reached by the Appllcant s fmodelvw1th the'blologlcal
assumptions,of;the Staff, the so-called most conservative

estimates and the Staff's own analysis, the differences

in the hvdraulics and theraiis no research | onthe hydraulic N
(=8 t ';'xa“i‘l .

Perhaps the £ifial point, 'since I have mentioned -
j L
this most conserVative.estimate, I ought to pointxaut that:

the Board by no means has taken the most conservatlve

estimates. Just to look: at the chart on page 42 I think -

or p age 43 of the initial decision, that srows that both .

the stafr and the HRFA had more conservatlwe estimates on

1

fish were concehtrated ciose to‘the planﬁfrather than’
. _ : ,

on - the opposite sxde of the rlver or some'other path or

and prudent anaiysisiof'the testimony and‘eVLdence that it

1~'

e

PO § _ .
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It has in‘no1wav taken the most,conservatiVe,

much less speculat:'s sitinn on the basis of the evidence.
‘A; \
3

CHATRMAN P".RLE- Thank you, M. Macbeth.

l

These citations that you sa1d you would

 supply-in réSponse to the ounstlono by the Board, will you-’

do so, please, within flve davs and under Lhe ‘same guldellnes
that I told Mr.Trosten; that is, send copies of the citations
to the parties,and the parties will have an opportunity to

comment on those cztatlonc if they wish.

One thing I wan+ to emphasize, the ev1dent1a1

record in Lhis proceeding has been closed for some time and

lt ig o 311 cl ,-‘l N1 +hat e want is ltatlons
A

b
|

and=nothdng - MOTE v

MR. MACRETH Yes . !

{

CHAIRMAN PARLER: And the same opportunity will

At

be afforded to Mr. Corcoran and Mr. Karman if they
wish to supply us c1+ét10nr to cquestions which they may

be asked later on. i
We will now take. a ten-minute. recess.

(Recess) : . ¢
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Raff 1 _ : CHAIRVAN DARLER. 'm%e ora].argument session is
. .'jaee 3a ) , : : |  {. : : :
now resumed. o oK
, ' T -L{
o i
- 4 Ma Corvcran,|ﬂlll vou please proceed with your
5 : afgu@eﬁﬁ? I Weula,llke to note that tte prlof afguments ran §'?K
_ _6 a few mihutes over and%‘if you need a feﬁ_mlgutes addlﬁlona;.%il
7 tlme, youtmaf take 1t.§ |
sl . omar ARGU“IL:I’“ OF JAMES P. CORCORAN, o
9 | ; ‘OFFIC‘E or A’I;'leRNEY GENERAL, STATEI OF NEW YORK.
oy | M‘E{. CCRCORAN:, Thank you. E
1 :  1 ‘Ea 1 would 1lke to discuss .the State of Wew.York é
120 ex "“}LiJuftdithe initia;-decision; I w1e.§‘ake excepticn é
' -‘3_‘i TWO flrs\,,, i T may-. |‘ l
g ~; 'I,_ The State of‘Nex York believes tﬁat the coste_ 5
15 'neneflt.analy51s adopted by the Llcen51ag Board under- |
6 thlmated the cost of|the closed cycle cool;ng system, and' é
71 one main reason for thlS is that £he Boaxrd dld not take ‘%
18 1nto ‘account the sectlon of the New York State an1ronmental§
9 Coneervation\haw, Secﬁion,Ll—lBZl, which préhlblté;the,. B %*
2Gh taklng of tlsh from the river by draw1ng of; water. o %
2t . This tatute was enacned many. feare ago. It ?
: ’ ) : . 1 1
' ‘ 221 nas lain ’do:'cmant., for z’na‘r.ny years',' much le.ke..g.the §
- 23: fcvenues Act dlu, bu*iin 11ght of the Aép;lcant s D1v1510n~'é;
.ﬁ:f o 24 of Flshery ;msr:;Leef-. o;' “the ;1u<icon Rlver, 41; statute ha—;-— R
Ace-Feisral Reperters, Inc. e - “aﬂnw~.. R ‘; o B
75

been used.against 2 pp'l‘lcant and . sult was bloughL in May. of

)i . ;.
)t : o

b
iyt
1
+
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~ 1972 to collect a penalty andcr the Env1ronmental

Lonselvatlon law oF $10 for. every fish so taken from the
river. - B o S :;

The 1nc1dent.1nvolved the same power prlant which
we are con51der1nc toaay, Indian Poxnt 2. In;February of 1972

durlng one four-day perlod the Applicant lmplnges 130 000

fish, mostly white perch on its intake screens. At-the time

'1t was testing its pumps at fifty percent of capa01ty.

On February 29, ‘Commissioner Dlamond the
: o _ b
Environmental COmmissioner, ordered the Indian_Point plant
I
closed down . under his summary abatement powers under the

Environmental Protection Law, Section 110301.
. . l
-4 .
CAEESYT 4 hearing was held, the Coirrs sigoner récom="T

mended that suit be bréﬁght against Con-Edison and

)

it was. . : ' TS

In the lower court, the summary ﬁudgment was

granted against Con~ Edison and a hearing tc»assess the

penalty was set down. - ; ]%:

“on appeal, the.Appellate'Divisioh; the’ State's
second highest court, reversed the motion!for-summary

. N . ) .
. judcment, saylng that the*Apolicant or thé'Defendant as it

. were, was entitled to a trlal on the lssues as to. whether

it int ended to take the fish and on the questlon of whether -

!

itiwas.employing the b st available technology. That dec1s;on

1

has been appealedlby th State of-New*York to the Court of




76
Appeals, the State’s'ﬁiéhest Court aﬁd tha%fcase'
should be - heard sonetlme next nonth. E
I think the 1mportant p01nt, though, to be made
about.the case is bat all: six judges who have "on51dered |
the case, the ene judge in the State Supreﬁe Court and the?f
flve judges in the Appellate Division all‘ln effect held |

that this statute appl;es to Con—Edlson s act1v1t1es at

Indian Point.

A

Now, if that is the case, the penalties for imping
ing those fish areigoing to be tremendous.. The record
indicates that Con-Edison eetimates-that one and a quarter -

million fish are likely to be impinged every year at Indian

o
. PRI Y SN -
Pointy, .

- A
1

Under the s%atute, this would lmpose a .penalty of

12.3 million dollars on‘the company everyyyear. The estlmate'

‘of the Staff is that impingement will kili-between two and -

five million £f£ish. ) !
i

This might bring the‘amount'oflthe penalty to

fwenty'to fifty million dollarsa year. B R.F.A, 6.5
I

million, that would nrlng the penalty to $65.m11110n a year.

I mlcnt uote that Lhe penalty under the

1
statute is not & dis cre onary matter. If,the_sta ute is

neld appllcable to thelf activities, theoenalty is mandatory

and, - 1t is $10 for every»flsh that is so taken.

Aca-Fedenal Repoﬂefs Inc.

r
2 2
23 Another po ift that I would like!to make- along -the

) i

!
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'natural resources of the state..

Twas- theState

. as ILrecall.,y,-v "?

. into_conSideration ’ﬁ

closed cy rcle COOllnCi ystem?

727

same lines is that regardless of the statute, the»Commissioner_

of EnVironmental Conservation does have the power under:

!
|

state law to close thilp ant down if, in-his determination,

the plant is causing irreoarable or irrever51ble harm to .
. . l .

A preceaent for this has already been established,j

as I noted, on Februarj 29, 1972.

Therefore, the company might not only have to

pay substantial penalties but the plant might have to be

closed down several ‘months during high:impingement and
high entrainment seasons.

' R . e .

50, tc sumiup on tnat‘p01nt, Mr .Chairman, 1it

]‘ 1
| EPSUY - S, (R W, VR SR T PO R A P - 2gr Y, N
s~ £&eling that this should haverkesen ™
i

ot Lt _. N . . . :
considered by the Licen§ifd Board in its cost-benefit analy-.
sis.
CHAIRMAN PARLER-~ Mr, Corcoran,,as,I understandf'

the reﬂord there is 'some evldence 1n there which suggests: thc

even Wlth a closed cycle cooling system, there w111 be

a considerable number Of fish 1mprnged7“approx1mately~600100d=

| K
)

'You would make the same point in connection

’with the closed cycle cooling systen_that;the'prospects of

1
{

‘the state nenalties that mi gh+ be lmposed should be taken

;the cost-benefit. analysrs for ‘the
sl . .
g l

l

i ’ o
. N
]
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‘would be impinged witﬁﬂthe use of closedxéYcle‘cleing.

"that only ten pervent of the annual reproductlon of

- two at. Bowline;

 Storm King.

78

MR. COR CORA ‘Mr.Chairman, I was not aware

! '

record indicated that such a large number of fish S

-
[N

[

It was the state's understanding that the '

o h _
approximately, of the water which is presently being
taken in.by‘the once-through cooling system, and.
therefore, that a much,; much smaller number of fish would be

impinged upon the screéns.»
o | ;
"Ivthink“theientrainment_issue ?as of more concern
to the state and in thettregard-the‘Commissioner dees have;g

power Lo take’action' G close the plant down if entirain-

a
I

V
ment reachies severe propertionsi
i

It is also th@,State's position that--let me

lay a: foundatlon for that. : A-ﬂ‘

in Con—Edlson s brief, they stated if it were show

striped bass Were be ng entrained at Indlan Point, then the

licensing Board decislon“would‘not'be justlfled; . We

dicsagree very strongiyrwithvthat.‘

Indian Point 2 is not opexating,in a vacuum.
Soon tbere will be thret power plants at the same 1ocatlon,

two at Rosetgn, one at‘Lovett

- . . I
and one at Danskammera, and. one perxaps eventuallj at
1l .
B
|,.
'
‘

'
t

closed cycle cooling system would require;dnly five percent, |:
. =Y _

n

1
'
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To permlt ]ust one powver plant to destroy ten
percent of the annual reproduction of a most valuable spe-

cies of fish_necessary to the well-belng of_thefpeople of

f .

i RN
DR. BUCK:: IAre you prop051ng, then, Mr Corcoran,

I
to apply these proposed penaltles of Indian P01nt 2

: t,
to the other plants as well?

MR. coRCORAﬁ: ‘Yes, sir, we,a;é;
DR. BUCK: 1In proportion, how about.the ones
that have been operating for some time?
- MR. CORCORAﬁ: Mr.Buck, wevhave‘no evidence at
) , _

the present time that damage of tre magn*ttae that has

oo .
i .
!

- occurred at Indian P iﬁt 2 on the tccaSLtn mantishedshag> P

1
u,l

occurred at other poWer 6lants.
. |
: i

"DR. BUCK: The p01nt I am gettlng at ls this:

Are you basing this on a magnltude 51+uat1?n, or are you

. basing it strictly on the statute, whlch says Yany flSh"’I

' (

MR. CORCORAN: We are basing lt‘pn the statute. -

" The magnltude matters ln terms of the penalty.

‘DR. BUCK;t But your dec131on as to whether

[

or not you apply the penalty, is it based upon magnitude?

MR. .CORCORAN: It is to a certain extent,

" yes, .sir. 1f-a power plant.is,impinging a very small,

| - , .
insignificant.numberiof fish, then it is obviously not
‘ . i :
having an aaversevefﬁebt on the ECO-system.
' . RN
f ’ ! !

'
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Then Certaiﬁly that mightvinfluence our decision.

DR. BUCK&a‘Smaii‘and ihsignificaﬁt'with respect

to what, Mr.Corcoran?{ﬂl

MR. CORCORAN: I am sorry. I do not understand

‘
+
{

~the question.

DR.. BUCK: ?You say,-if it has a small or'insig-'

nificant effect. I m asklng you what you mean by "small

and insignificant,” anq with respect to.what?

MR. CORCOﬁéﬁ: If the plant were impinging a very‘
small number of fish,leay a few huhdred'fish‘a year or
something of that'ordef,-then'it would appeer that this is
not‘haQing a severe ah&erse impact on'the_eeosystem.

That ‘ ‘ |

CHATRUAN PARLER: Does the State of New York
have anylstandards noﬁ;in the area that-yoé;are diseussing_
as to . how signifidant{%n’impact would ha?e;to be before
action should be taken; L : |

MR. CORCORAﬁ:~ No, sir, I gnow'ef?~no precise

standards that exist.i3 ' . ' "W

DR. BUCK: 'You are relating théesignificance of -

“the destructlon of fysh at Indian P01nt 2 to wash the Staff's

,cet_mate of . the number of flbh 1n the rlver, or do you have’

]
kR

'estlmates of your own that give the populatlon of tho flsh

i i
in the river? oo ' :

v
'

MR. CORCORAN: The state has no estimates of




10

[RE

A3

14
15
16

17

>]8

Ace-Federal Reporters

20

21

22

.23

24

Inc.

its own as far as I ~know.
DR. BUCK: 7&u are basically relying on the

AEC ‘Staff or thée Carison-McCann report and information

)

1ike that?

MR. CORCORAN: Yés. - Shall I proceed to Poinﬁ
2 now? | |

CHAIRMAN PARLER: - ?rocéed.:

MR, CORCORAN : In light of thé dire projectiong
made by the Staff*S'estimates in theAIndian Point 2 proceéding;
for the ASOB, it is the opinion of the State of New York
that the closed cycle coollng system should be 1nstalled at

Indian Point 2 as soon as pos31ble. We believe that

E
-

0
Q)
ft
¢

O
0
¢

[ ]

the record 5Upports
system can be compietely‘installed at the Indian Point 2
by.December 1, 1977, oge}yearﬁearlier ﬁhan the time period :
allowéd by thé_Licensing Board.
| DR. BUCK:  Have you consideredvthe environ-
mentél effect of thé_toﬁer?
MR. CORCORAN: Yes. sif, we have”considered it

DR. BUCK: New York has looked into it as to

what the eLfect wou_d be? Can you tell us what you

have done. in that respect? ...«
MR..CORCORAN: Mr.Chairman, the State
Depalument of Environmental Conservation has loocked at the

queqtionOf cooling tow It has not nroduued any
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particular work product5inAthis respect. Itllas-eXamined‘the_
Burns and Row report. itAhas exaﬁined the etidence that has
been presented in the Indiaﬁ ?oint'zlhearing;z It is aware;,
also,,that there are‘cdoling toWers in other parts of the
country which have been constructed and which are in oper—’
ation. | |

' Dﬁ.‘BUCK: Salt water?

| MR... CORCORAN: But I do not‘knew whether it isd
necessary to use sait water at Indian Point.

DR. BUCK: I am asking youeif.you have looked

into the effect ef tte salt water spray.

MR. CORCORAN: = They are looking into it.

and I would iike to make note at this point of a statement may

" by Mr.Trosten earlier which was very misleading in which he

stated that the State Department of Envirpnmental
Conservation in its comments on the Indian Point 3 draft
statement referred +to the pOSSlblllty of salt drift, or
salt deposition from coollng towers, but the lmportant
thing to be noted in the DEC's comments was that they

approved, they supported the dec151on in. the draft statement

to install the closed cycle coollng s;stem at Indlan Porn+ 3.1

DR BUCK.v Do you eon51der the env1ronmental eftec

on the towers should Le as. thoroughly treated as the env1r0n~

mental effect on the river?

[R]

T do not think they Have wreached-a nyhfmrmwconclusionSWabautwii;w

[
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'_Mﬁ. CORCORAﬁ: ‘?es, sir, I think it.shoﬁld be.
DR.,BﬁéK;" Doigéu.ﬁhink it has been?
~MR. CORCORAN: To the best of my:knowledge,_l'
think it.has. |
DR. BUCK: Could you justify that on the
basis of meteorological data and so on? -

MR. CORCORAN:: I believe the Burns and Row report

also went into the effects oflenvironméntal

cooling towers.

I am not sﬁre those are the most criticai studies
to be made here. |

DR._BﬁCK: .What are the most critical?

Mm  AADOODAN: Tt Seems to me the auestions of
a the questlions OI

Lhdw e N e L W A e b

fogging and icing is something that has to be considered

but that does ﬂnot really relate to the meteorologicai
studies,‘as I understand it. I am not an expert on this.
DR. BUCK: When the plume comes down to the
groundvdepends on metéo:ological conditioné.
MR. CORCORAN: It is my opinion that the

studies have shown no adverse impacts on the environment

‘other than the.questicn,of esthet;c-int:usion which is a

“highly subjective_question to begin with. The Applicant .

is not alleging that there are any real adverse environmental
effects from cooling towers. I know of no cooling towers in

this country which have had severe adverse.environmental
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effects.

It seems to me that it is kind of a straw man,

- that Studies have been ccnducted and that no evidence has

been forthcoming that there are such adverse effects.

'DR. BUCK: The point I am making, Mr.Corcoran,
you say. this thing should be thoroughly studied, and I

think it is a fact that some data--there are data that have ng

been obtained, apparently:

’You say you know of no effect of environmental
towers. Do you know of any irreversible effect on
rivers in the country due to power plants?

MR. CCRCORAN: Do you mean in terms of impingement

or entrainment?.

CHAIRMAN PARLER:  The ansﬁer to these questions,
of course, will be in terms of your knowlege of what is in ﬁﬂi
evidentiary record. |

MR, CORCORAN}' Yes.

Well, I don ot know if the evidéntiary récord»
contains any:réferences to other power plants.

" DR. BUCK: Thank you.

MR, CQRCQRAN: With regard té thé time period
for the instéllaﬁion of'a coolin§ tower,'itfis the'Statc‘s
judgment that six ﬁontﬁé is~moré than_sufficiént time fbr_
govérnméntal reviews of the.projéét.

DR. QUARLES: Cculd you justify that? These are

o
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agenc1es Whlch the Stato and the Appllcants and the Board

have no jurlsdlculon over, Could you cite justlflcatlon for

.3something»like'that?-

MR. CORCORAN: At:the Rresent_time, Dr.Quarles,
the State Depaerent of & ‘ﬁvironmental Conservétion would
not require a pP*mlt for the constructlon of a cooling |
tower. It wquld not be a source of pollution emission

so it would not have to be certified under the Air Pollu-

tion Code or anything of that sort.

At the present time, there appear to be no laws

or no regulations which would require a permit from the State

to construct such a tower.

DR. QUARLES: How about the'environmental state-

ment?
| MR. CORCORAN: Excuse me.

Dk. QUARLES: »it would take an énviroﬁmental*_
statement and this must .go to a number of'federal agenéies;
as well as state agenc1es. |

] So the quest*on is really how fast these fedeial
agen01es,k$ome cf Whlch may be slow, will act and the
tower cannot . be bullt untll this is done.

I am wondering if. +hls is a number whlch has

" peen brought out of someone's hat, or if there is scme justif
fication which shows these agencies will act as promptly @s ..

'six months..

b §
.
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Iila‘ ' MR. CORCORAN: Yes. |
. 2 _ Well, the AEC. Staf*’ has estlmated that
- 3 ‘AEC review would ta ke between three and six months. -
' . o 4 Certalnly that wowd ‘e the most comolete rev1‘ew. I cahnot
> imagine any other agency taking kmuch more than that and |
6 I do not see why J.tx would take any .other . agency more "t-han
7 the same period to review the question of coollﬁg towers
8 and the env:.ronmental J.mpact. | |
{/*3_) ? . So, we believe six months would be a reasonable
N 10 period for governmént review in this respéct.
n In terrﬁs of the construction,' itself, the staff
12 nas ‘estimated that 39 months would be a ressonabla time
’ 13 aftdr govarnment rt*:"ziew-ff‘-ﬁferﬂ“vfcm‘z‘s-truct-ionﬂno‘f cdoling‘n* :
14 towers. This is contained at page 6939' of the |
150 Indian Point 2 transcript. This is ;evxa.ctly the period of
16 time which we are proposing should be. required for the
17 inétallati»on' of the cooling tower, six months for review and
18 39 months--excuse me--for installation of the cooling
19 towers. |
| 20 "I think the important thing, because it would
2 save a year 's tlme and it would protect tne strlped bass .
.. : ' 2? young of the vear of 197: from the effects of entran.nmem_ and' B
| 23 thermal pollution at Indian Point 2, and 1f’the
24 pbweif pla.nt-‘ haé bee”. in éoer'atio.n for three yeété at that
- . Aca-Fedecal Reporters, Inc. : _ _
23 time _along—with' ail the othe* power plants on the Hudaon .’
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Rlver with their oncp~thr0ugb cooling svstems, we belleve
the 1mpact at that time on the sbrlped bass specmes and per
on other species would perhaps be very severe and that a
year's time may be a very crltlcal time, and if we can
save that extra vear, we should.

DR.BUCK: You are relying in that belief on
the Staff's data.

MR' CORCORAN: Yes, Dr.Buck.

The Staff considered construction of other
power plants and I believe the time for construction ranged
from three years to three years and eight months, which
certainly is in iine with the prcposal that tne State of

we nudesn River Pisharmen'sAss cciationhasw

aps
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‘as.I understand.the.amendments. of

88

It is alsd ouf'belief that under’the Federéi Water -
Pollﬁtion Control AcE Amendments of 1972) that a closed cycle
cooling system at Iﬂdian Point 2 will be deemed-to be the bes£
practical céhtrol technology for that facility, and that_the'v
Board should‘if.at all.possiblé,.requife the cdﬁbiétion_of ﬁhis
facility or at least the termination of the once—through cooling‘
éystem by July 1, l97f, the date set forth_in the Federal Water
Pollution Control_Act Amendments'of 1972. | | |
CHAIRMAN PARLER: What is your basis for thé£ bélief?
MR. CORCORANQ That is the best technical control

technology.

CUATRMAN PARLER: Yes. I asked the guestion because

l&JZ;have to be promulgated, .

by the EPA under various seé&tions of the amendments of 1972

that deal with effluent limitations, and also there is another

section, 316, that deals with water.intake-stfuctures.- For the
most part_those'standardS‘are yet to be promulgated.

MR. CORCORAN: It is our opinion that the'guidelines

‘will-require the installation of such“a system. I realize

there is probably nothing in the record which indicates what

the EPA intends to do in this matter, but it is our considered

view that they will tequire the installation of such a system.

That is all I have on that point, Mr. Chairman. Do

yocu have any questions?

CHATRMAN PARLER: Cne other question I have wiﬁh
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regard to the timing for the review of the environmental‘repdrtv
on the closed cycle coolihgsfste%.

The question is this: Does the Attorney General
ofvthe State of New;York or.any_other agency in that state have
the authority to direct aAstate ageney to eemplete an environ-
mental review within a specified period of time?

MR. CORCORAN: . No, Mr. Chairman. I am not aware
of such a requirement. |

CHAIRMAN PARLER: That is all that'I.'have?.

MR CORCORAN' If I might add one p01nt, Mr. Chairman

1f it turns out that the Applicant through no fault of its own

A M [

cannot complete constriuction by December 1, 1977, then certalnlg )
the Board would.:. consider.. .granting. them.an. exren51on, nu;hwewj_
feel that it would not be proper to give them such an extension
if it is at all possible}for them to complete the facility.
Thank you very much.
CHAIRMAN PARLER: ‘Thank you, Sir.

. Trosten, willAYOu now proceed wdth-your response
to HudsontRiver Fishermen's_hssociatien and the Attorney General
of the State of New York?

| MR..TRGSTEN:. Mr. Chairmau, may I ask you a pre-
liﬁinary question, and that is, I would request respectfully
that I be'given an opportunlty to divide my time, the 45 m1nuteg
so that I can take a portion of it at the present time and com—

piete the remainder of my argument at the conclusion of the
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U

‘Al ‘3-B - 1|l argument of the other parties. Would that be acceptable to

the Board?

Y]
w
N

3 ’ CHAIRMAN PARLER: Well, the December‘let order
does provide if any party desires that they may reserve some .
5| of their allotted time for rebuttal. Is that what you are

6 talklng about?

7 ) MR. TROSTEN. ._ Exactly.

8 : ' CHAIRMAN PARLER: Very well.

9 S MR.-TROSTEﬁ:A Tnank you verf mueh.

0] ) Mr; Chalrnan, I would like to. address several
1Nl of the p01nts ‘that have been raised by the partles in the

12l context of a gquesticn that was raised by the Board concerning

. . 13- the- entrai nment model s

14 _ » Non I want to make.lt completely clear that the

15 Applieant is not resting its case‘pn,a model. analysis. I tried
16 to make that point before, and I want to explain now why we

17 feel‘that this is the case.

18 \’; . Thefe is just an absolutely fundamental difference
191 between the‘partles .on.this. questlon of. the use. of the model |
20 analysis. We besleve that ‘the most approprlate method of

21 determining the impact of a power,plant is by direct measurement’
.22} of the ednditions in,tne'river prior to- the operatienvof the

| .
i

Lf
y

H

, o 24 and then a prOJectJ.on of the impact by direct observation.
\oe-Federal Reporters, . :

, Inc.

23 'plant, careful measurement of the'effectsdduring plant operations,

25§ - - This is an emplrlcal method which 1s different in.
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a very fundaméntal way‘from the use of the existing expéfimental
mathématical, biological models in order to model the impact
of plant operations on a bioloéical system,

WeFSubmit, sir, that these models, althougﬁ these
recently developéd biological models, although they may be,
and probably are useful to highliéht the elements of popﬁlatién
dynamics; ate unverified, untested, that they rest upén an
extremely liﬁited‘data base, and they rest on é lack of Under?

standing of the biological realities so that gcod confidence

‘can' be placed in the realities of these model projections,'and

we are not conducting a research program in order to find out

bl

- - T PR
£ v Con Ediscn's moaeds

b2
[}

- =l - - -~ - -~ - -~ -~
whether the AEC sta model oxr

=
»

{

the best

That is not what we are trying to do. We are
trying td.find out what the impact of the plant is on the
river, which is the basic reason why the HRFA érgument'that we .
are not looking at'hydrauiics is beside the point.. We don't
need to look at hydraulics to test the'plant%s impact on thé
river.

' What we need to do is measufe thé‘impact by the way
I described earlier, the population at the beginning, the plant
impact and the population at tﬁevend; ‘Certainly, gentlemen,
these modefs'havé never been uséé before as a basis fof a
dediéion of-the magnitude-inﬁtifed"here, and it will'takg at

least several years of model development arnd data collection
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before sufficient confidence can be placed in them so that a

decision of this magnitude can be made on the basis of them.

It is our'positioﬁ that'thelexisting daﬁaydo not
sufficiently describe.the'range of occurrence.and:the behavior
of the»various life ssages in'Hudson ﬁiver eo'allow.fqr an
accurate evaluation of entrainment end impingement effeets
whether by modeliﬁg methods or any other methdds;

In this connectlon, I wouldelike to take extreme
objectlon to dlsagreement with the assessment of the adequaci
of the Carlson-McCann stuldes. They were adequateé..for deter-

mining the impact of the Cornwall pump storage plant on the

river, bﬁt'not the Indian Point plant. The studies, although

.they‘hadmawrangegwhiqhididmencompgss,the@sgogewqi,:heﬂrive:ﬁ,

near Indian Point, were concentrated in Ehe area afound Cornwall]
and the really good date, as an examination of the Carlson
Iand McCann studies wili cleerly_demonstrate, were collected
around ﬁhe Cornwall preject, pot'in the vicinity of Indian
Point. |

. For this reason, we have urged sha; the results
of the Hudson RivervResearch Study that we héve'suggested are
necessafy aﬂd that these will give valid results and will bettex

reflect the impact of plant operations than the results of

 today s experlmental models pased on the limited studies relativ

to the Indlan Point plant’ that were condacted by Carlson. and

McCann.

e
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Our'first ekception to the Licensing Boardls decision
relates to this very fnndamental point. By implication, the
Board has decided now that. it is prepared to make a decision
on the basls of mathenatlcal mooel prOJectlons and the‘present
data base. We say the reccrd does not support thls,.and the
Board itself has recognized the limitations of the“model when -
it mailed the statement that was quoted in our brief, when
they-deseribed the limitations of models of estuarian behavior.
The Board specifically recognized the generic limitations of
these models.
They did the same thing on pages 49 and 50 of the
initial deoision when they compared the projections between
the. two. models,, the Applicant?s models and the Staff's models,
and they said these caloulations are interesting, but the
models assume average conditions and assume smooth increases
and decreases in population.
fhe data show 4 to 6 1ncreases ln catch. The data
don't match the present models, because the models are pr1m1tlve
and they are only as goodvas our understandlng of the biological
system, which is 1nadeqwate at thls time.
| ' CHAIRMAN PARLER: Inithat regard, Mr. Parler, what
is your respoqse to the point'that Mr. Macbeth made that since
the Carlson-McCann report was pabllshed, it has been about 9

years in. wnlch addltlonal research has- been engaged in by the




A1‘3—BA 1 o  vv Why hasn'ﬁ that effort produced more; and in view
‘!‘a 7 ‘ 2| of the success of that e'ffért,.why. is there reason to be optimié
3| tic about the sﬁcéesé of the current efforts? |

. | | 4\ MR. TROSTEN: I would say two. things" about that.

5 First of all,.the Carléon-McCann report covered the years 1965

61 to 1968. We have started a program_in 1969, .essentially four

7 Il years ago, SO we are talking.about - wé are not talking about

gl 9 years. We'arg talking about. a period since 1969, to-the end

9l of 1973, which was a four-Yéar period in which we have been.

1OF stﬁdying this. ‘ | |

111 ' This information was collected in order to obtain

12 ' base line data with which to compare the preoperational conditio

,v,beiQ:@“étanggg%pfwlndian&Eointﬁ2Twithﬁ;bewpqs;ppgra;igpg;gh

98]

14 || conditions and that is what we have been doing. To say that

15l this data has been éollected,’and if we don't have the answer.
"16 how, howAwill we get the ahswer, is to completely overlook the
17 fact that what we need to do is test the situation in the rivér,
18 || measure the situation in the river, before.plants startup, and
19 || measure iiaaftér the plants startué.- There is a research prograk
20! and a data collection effort that is specifiéally designéd

21| to measure émpirically what has happened int-the river, what

‘no ! has happened -- what the conditions are before the plant starts

‘ ; | 24 | effect of the plant's operation.én the system.’

are-Federal Reporters, Inc. . E ) : _ .
25 , The idea here is to pulse the system and see whether

23 up,'measure them while the plant operates, and measure the
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Al 3-3 " 14 there is an impaet that we can discern by'the_measuring tech-
.a 3 2 niques that have been speeiﬁ_ically devisea for this purpose. |

3!/l That is the answer to Mr. Macbeth's assertioh. |

. : 4ji . Unfortunately, the Board's skepticism, un'derstam.i—

5 able and'justifiablevskepticism,(about the use of these biolo-

6 qicalvmodels wasn't carried over wheh it made.its?ﬁltimate

7 decisionr- In order to appreciate_the significance of this

8| objection, I'wanttto'exaﬁine with you several basic points that

9!l have to be measured at the éresent time in‘order to determine

10 whether any -- whether the plant is having a serious impact.

| . : Now the basic parameters that have to ‘be measured

121 are the ones that T lndlcated to you before in. descrlblnc the

i4!| certain other areas that I want to call your attention to -
151 specifically that represent uncertainties, and these are the .
16| sorts of uncertainties that are reflected in our so-called

17l F factors and in our use of the term "compensation" in our

12 model;

19 ‘ ' .It is.known that sgawning_areas of the striged
20} bass vary from,year—to—year as.a result of changes in river
21| flow and that such changes wili affect the number of eggs;
‘ é2 larvae and juvenlles available for- entralnment. The‘-data
23 currently available on spawnlng location and the consequent

d1er1butron of young striped bass are of a. very limited nature

'\5,
F 3N

Ace-Federal Reporters, !

iy
0

(%]
w7

and they may not refrec either the average or the range or the

‘ ' 33 --ba«s-icl-»vs'c:ope;.lo,f;s-.the‘..A'App,l_i,can‘t,!-,.,s_;.,.-.xge_s,earc‘:h,_‘:p_ro.gram, but there. are, | .-
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actual conditiphs that exist in nature;leere again, the Carlson
McCann studies were designed ro‘study_a very séecific matter,
that isvthe impact'of the Cornwall plant.

These data.are not an adequate rasis for the staff

to conclude that the 70 to 90_percent'of the young striped bass

pass Indian Point in an entrainable period. The record reflects

the notion that these date are not adequate to support such
a function.

~All the studies performed to date have expressed
thelr concerns in terms of relative conservatlons of life. forms
in the river, and difficulties with efficiencies in the past

nave made it ,ifficult for the authors to express these abun-

\

.dancies-.in..abselute. concentraeluns and it is. runaamentarly

important andbnecessary to be able to reflect these concen- -
trationswin abéolute nuibers in order to compare these nﬁmbers
with the intake numbers which ere absolute numbers, and with the
impingement numbers, which are absolute numbers. |

If you have these relative concentrations, you are

comparing apples and oranges, en ;itldoesn't work. Third;

it is known that‘the:larval striped bass undertake vertical
diurnal migrarions° During the day} they tend to be concentrate
near the bottom and during-the night they rise to the_surfaee.

A furtker 1nvestlcatlon of thlS phenomenon is necessary to

determine wbether at- Indian Point where the. plant is draw1qg>_,

_the water this phenomenon will:have - a significant impact on the

1
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availability of the. larvae to the intakes. This.is the whble

point of the so-called F-1 factor; to determine whether they

llare there, because of this phototaxic characteristic of theirs. .

The juvenile striped basé havé an aétive tendency
to go to.the shoals as they go and avoid capturé in.nets and
ﬁo escape predation. If this is the caSé, it will;further con-
trol the humber of juvenile bass that ére availéble to the
intakes, because they will go to the'shoalé, and‘they will avoid
the intakes, and therefore will‘not be theré to be éntrained.-

Further, the study is necessary tb determihe the
areas of conservation of thesé young fish before the effect
of the plant on this life stage can be determined. Here again
inw1973¢+a;greatwdeaimofwdataawaSaobt&ined4which,has not been
reduced; which we believe wili be“strongly indicative of wﬁether
ﬁhe phenoménon of the F factér,-F—l and F-2, realiy exists,
and to what.degree.less than unity.these factors éhould be
;ssigned.

Nextbthe preliminary reéult of studies being carried
out by Néw York University have indicated.the possibility
that the concentrations of larvae at the intakes are substantial

lower than concentrations in the river.
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There is testimony in the record that indicates
that theeNYU;reéearehers have nevef seen larvae above N
thfee.qgarters of an inch in length in the intekee, and

if that is so, this has a‘fundamental impect on the

| -length of time that these organisms are .available to be

Ventrained.
| CHAIRMAN PAkLER: Are you talkipg about |
striped bass larvae?
MR. TROSTEN: Striped bass le:vae; that
is correct..

Now, both these facts, if they are true, that is,

that the larvae do indeed remain in the lower portion

of. the.water column and that they do not .actually. appeari.... - |

in the intakes, this will have a very subétantial
effect upon the impact of the plant.

Apart from the philosophical and legal queetion
of the extent to which ame should place oﬁe{s reliance on
these models, predictions in reaching a conclusion.of the
significance of this ohe, where the-stakee,are,as”greatwas_
they are here, there is a question whether the present
inadequate data which we say are‘inadequate,-reasonably
justify drawing ceftain tentative conclusions,

We_have'eddreSSed this in our explanaﬁion of the
use of.the.F faetors'ahd compensation. ' We have never

contended that ‘the existing data were sufficient to




resolve the questions now of the values to. be assigned

‘_ o 2 to the F factors and the precise. values to be assigned to

. 3j _ compenéation. | | |
4 "I;ais bacause of the needs to get more information
3 on that that we have to have a'reeearch program. |
6 ) ~ You have asked for clarification of the evidentie.
7 ary support for F-1 and F- 2.:'
8 With respect to F-1, we used available
90 measurements from three field observations. These measure—
10

ments showed that if one compared the mean conservation

values for the upper East River quadrant where we consider

T - 221 oplder larvae tend to seek the shallow area as seen by

1 : 4
'23 the plant draws the most xriver water from, wi ~he average .
1 p
. 13 c\c;xoea.vau.‘.cfor‘.:’;e crosssecti Por; the ratic is- significantliyb.
i 14 lower than unity.
% 15 - We used the NYU data which are thevmost complete
y 16 and we as51gned the best estlmate value of abouu .4 for
i 7 he various llfe stages of strlped bass. Wlth regard to the
f 18 P-2 factor' Whl”h is the relatlonshlps of the concentratlon
5 194 of the organism“actually seen-in the  intake, measured: - in..
é 20 the intake, relative to the upper east quadrant, it is
. .
{ 21 correct that prior to 1973vthere’was a_relatively small
i . . ; .
o - - R | | |
| ' 22} smount of plant sampling data available upon which to
E draw a.conclusion.
- @ 241 ) e s o
b : ‘ - Nevertheless, since it is known that the
: sta-federcl Repuners tne. . . . .
25
|
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the Staff's final environmental statement and the Carlson-
McCann studies and the fact that theistﬁdiesfrepcrted in
the record have never shown larvae above three quarters of

an inch in the intakes, it is reasonable to assume that the

intake concentration is not equal to unity, as the portibn

conservatively assumed.’

The factors for assignment of a value. less

than unity are found in the transcript and in the testimony

of Dr. Lawler, which I will supply for the record in

accordance with the Board direction.

With respect to the Staff's and Intervenor's

‘suggestionthat there 1is no significant difference in

ldrvée concentrations asvong moves” 1laterally acxoss thes

‘river, Dr. Lawler indicates that although there:is difference

in the daﬁa used, the differencea between.the;surveys and
£he pottom data is the'controlling data.

If it is calculated using just_the-upper
east'quadraht or the_entire'uppér quadrant has little -
effect upon- the numerical‘valge*OfF—l,'bécause-in each*
case they are éubgtantially less théﬁ'unity.

The Staff and the Intefvenors have indicated

that, since Indian Point 2 intakes extend near the shoreline

that the full water cclumn is subject to withdrawal.

" That would negate the effect of‘tho le factor. For this -

raason the Staff and tne Interverors clain ~—l snould be set
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far more than merely the local area around the plant was

involved in the withdrawal of the water. That is rather than

1340 : e gl 4 ai oy :
you were not partlcularly‘ccncerned“WItn"hydraulLCS'butr

mind. Will you get flow patterns in thevadjacent cross

‘on that. I know we have information on model studies

101

at unity. Now, the Staff and the Intervenors -have mis-
construed the Applicant's testimony in this regard. _When

Dr. Lawler discussed the concept of F-1, he shows that

being limited to the source of water some 150 feet in front
of the plant, as has been implied by Dr. Goédyear;vwater
is withdrawn, and therefore,'orgénisms are entrained
from a more intensive afea from én upper laYer of the rivér;‘
and we believe the.evidence fully'justifies this.

DR. QUARLES: Will your research program get

this much of the hydraulics? You indicated that

it seems to me this might have a bearing on the validity
of your.remarks.‘

MR. TROSTEN:» We believe this research program wiil
enablé us to resolve the problem of what is the product of |
F-1 and F~2, because we will be measuring the concentratioﬁs 
éf 1arVae néar‘Indian'Poiﬁt-and“up and down the river. |

DR. QUARLES: I had something more direct in

section?

MR. TROSTEN: I would have to check the story

on that, but if I‘may,'I wouldrliké to be able to
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. answer is yes.

- evidence that they were more than unity. That is the sheerest

| admitted lack of”data} +o ‘assume that the  F factors—are-

-the guestions and could demonstrate that this critical

sPecifically respbnd tobthat'quastion.. I think the

Now, i just want to fespohd a£ this time to a
point that Mr. Macbeth made, and‘that is while fhe Board
did not take a conservative value, they éaid F factors are
not egqual to unity, and they took a medium position. _Thét
is not a cofrect.argument_at all. :

No one even suggested that thé values in this

case were more than unity. No one produced any

of speculation.
so, I dc'ﬁét regaid that as being significant in tf

siigiitest way. The Board specifilally ayiéed tlat Lhere was

somé justificationvfor the Applicant'S'combined best

estimate of F factors and found that the combined F factor; 

is noﬁ-equal to one. |

We submit that the Appeal Board needs to focus on,

two issues. First, is there a reasonable basis, giving the

equal to cne, when the limited évidence_in the record
suggests that the assumption is incorrect and .data

collection effort is under way now and which will resolve

assumption is false, ‘and I think-it is quite clear that the' |

assumption,-when~the F factors, the ¥ factors are equal to -

e
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one, it can cléaxlf be demonstrated withiﬂ the period of
this research prograﬁ. I think'the record is clear
that we can do that part.df it. The question of compensation
preéents.é complex issue, but on ﬁhe F factors, I ﬁhiﬁk the
record is ciear we can do.this by January;l,i977 as we say
we can.

Now, I would like to turn to the other poiﬁt‘
that thé Board wanted tg haveﬂargument on which is thé
evidentiary sﬁpport'for_the effect of compehsation.

And, now what we face here basically is a

conflict of.opinion.. :Data have not been collected which

" demonstrate that there is or is not a compensatory mechanism -

operating it the” striped bass population of the Hudson

y

River, data ﬁhat ié,énd b§ the same tokxen, I do not think
data have been cqlledted'which demonstrate ﬁhat the forces bfu
gravity are in operation in the population.

Dr. McFadden has testified-theré would bé.a
ccmpensatory response that would mitigate the impact on the
sﬁriped‘bass populatién;

Since September, 1971, he has been closely

associated w ih field research on Hudson River fish popﬁlation

and hence he has'had'an opportunity to test the general

conclusions with respect to whatever informaticn is available

. about the Hudson River striped bass.:

Dr.Rainey is perhaps the leading expert in this -

1))
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 together with an extensive literature survey which
‘indicatad there N0u¢d be a compensatory re sponse in the

' strlped bass populatxon which would Nltlgatc the effect of a

the model,

in turn rests on general principles of blology and such

would constitute a substantialfCOmpensatory research.

the compensatory increasé now in +he survival of the remaindexr

104

country on the history of the striped bass.

. Relying on the bpinions of these experts-

power plant operatlng at Indlan P01nt, thls was equated into

The'mathematical expression is based upon the

collective judgment of the Appllcant s expert witnesses wh:ch

data aé_are available concerning the Hudson RlverAstrlped'
bass. |

Dr . McFadden test é.ed'anﬂ*hé“reiied“inﬁthéf:"-V
testimony on the compreﬁeﬁsive review of the.-ecological:
literature aﬁd pertinent data cited iﬁ his testimony.

The commendatioﬁ occurs in animal popﬁlatiohs
studies. Compensatory processes have been shown to

operate in estuary and seas populaticns, including striped

1 4

This, in the bpinion of Dr. McFadden, indicates tha

these populations versus a potential for growth
The removal of scme of the stock would encourage

‘in.a f*actlon charayterlstlﬂ of all animal population
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! ~ studies.
. . 2 Dr. McFadaen testivfied in his October 30 written
. | i testlmony that, "Relevant data from other strlped bass popula-
4 tions and gene’fal principles of fish populatlon ' dynamlc.;
3 ‘can be applied dir_ectly to the Hudson River situetion."
6 - Now, it is not necessery,‘ and I would like to
7 | counter two particular points that Mr Macbeth has made
8 to show that compensatlon occurs Just 1ﬂ that .year class, that
? there is a po:.nt that has run through the prief and I subm:.t
10 it is oased on a complete mlsconceptlon. |
”_ Although Dr. McFadden has testlfled ‘that compensatlon
12 is likely. to-be most effective in early stages of £ish 1ife |
. - 13 rather th'a‘n'* dater- stagesi l“*c:lsotest:.f fed that-itwcould-- :
41 occur at eni/ time. and it is not necessary fot the Applicetxt, “
15 -bto demcnstrate that compensation eccﬁrs_' at a p,articula;” ”
".6 time. |
7 Secondly, the’ statement that we haven ot p_reposed
18 a specific test for the cempe‘nsatory mechanism. I submit is
9 beside the éoiht, because.we. have-'suggested a variety:
20 of things such as increased growth, increase_d spawning,
21 a change in the sex :a_tie' and these are described in our
' | 22| testimony, of the mechanism, and henee it is not nec‘es»sary to
| S 'go- through- the exercise of de,scribingﬂ the mechanism when that
‘ 24 might not be the one’ that was operatlve.- :
.' Ace-Fe Geral Reporters, Inc. : : v
| ‘25 The thing to 1ook for .is whether it is worklng, '
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not whlch one of the mect anrsms is working.

Here again, the Applrcant s basic objectlon'

to the approach adopted by the Licensing Board relates to the

- standard Whereby it~judges the evidence."-The Applicant's

w1tnesses presented their conclu51ons which are based upon

years of experience, the general principles relatlng to popa—

‘lation dynamics and some Hudson River data to

support these general prihcibles.

In response to thlS testimony, the Staff and
the :HRFA stated their own conclu51ons Whlch we submlt
were nor as convincing as those: of the Applicant.

When it weighed the mass of testimpny in the
balancem»therLicehsingmBgardmreggige@ﬁthé_Applépant“to prove
its case. It placed the burden of proof on the A?plicant;

which is what the Intervenors told them they should do,

- and thus the Board stated it is desirable to take compensation

inro‘accognt, but it does not find convincing evidence that
the effects of present levels of pepulation are not likely.f
to redﬁce the piant's impact as much as Applicant's
figures indicate. ' .

lWhere is the convincing evidence_that»compensatioh<
will have no effect?
\\ At this.point in the decisioh_aﬁd‘elsewhere in*

the decison which we point out in Excepticns 5 and 6,

-

the Board does not place the parties on an equal footing. .
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~is this, as best we can determine on the basis of existing

impact during these three years.

-please@correct&maﬁggﬁpreqhe"répligg,n

" detect the 15 percent decrease and this could then

continue at 15 percent for 8 years or thereabouts and that

: probably'riseiwhen the fish came back to spawn. But,
_'during_the first_fiVe,years of;operation, the number would -

_be fifteen percent and_the‘ApplicantSJtestified thagnthey .

107

There are_admittediy great uncertainties about the

basic questions,Submitted‘in the hearing. our basic.pOSition
data, the plants will not have>an irreversible or substantial

Let uS'operdté_with the’plant and test ﬁhese
assumpﬁions with actﬁél opérating data._f |
" Mr. Chairman, I would likeftb reserve the rest
of my time. | | | | i
' DR. QUARLES: I would like to take a minute
§f time,‘iva may..‘Ivam going to.ask“him to éomment

on a remark-offyours, Mr. Macbeth, and if I misstate it,

As I understood Mr. Macbeth, he said something

to this effect, that the monitoring program can not

the Licensing Board set the:decrease would not be acceptableﬁ
MR, MACBETH: I would make one slight change.
The monitoring program, of course, it is tied.tothe

résearéh. The 15 percent number after five yeafs would

1

did not .detect. anything smaller than 25 percent.
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DR. QUARLES: Will you comment either now, or when

you come back?

'MR. TROSTEN: Let me.éomment.now.l I was going to
reserve tﬁat.until‘létér.

DR. QUARLES},,It iz all rightgif.you do.

MR. TROSTEN}' No;.I will comment on_it now.

That does not imply that you cannot detect a lower

'impact. It does mean, however, that if you are going to

detect a lower impact, the confidence levels are going
to be greatér.' You would have to have a greater uncertainty

than the 95 percent competence level. We picked the 25

o]

ercent number not because that was an absolute firm number,

a

ot

utrBacause-wor £t -itwas 3o far below what the Intervenors™

(¢

R

had said, because it was 8¢ much within the levels of

reduction which our experts told us were easily  sustainable by

fish populations over many yeafs and because of the‘nature
of the sampling program that we were gétting into in

the river and the sort of confidence wé wanted to have, the
25 percent number*appearedftO“be“arreasoﬁable’numbef;' Had

the Board insisted to use that’level rather than 15 percent,

- the program could have been restructured and perhaps can

be restructured.

What itfdepends on is the 1evellof*certain£y

“that you.want to have, and what you are interested in

preventing.  There is nothing in this record to suggest, and
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 we have never said that we cannot detect something less than

25 percent. It 'is a matter bf how much certainty you

want to have that the number you are seeing is actually

- the real number.

Thank- you.
CHAIRMAN PARLER: We will recess now, to resume
at 1:40.

(Whereupon, at 12:10 p.m., a recess was

taken until 1:40 p,m; of the same day.)
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AFTERNOON SESSION

(l:4d_p.m.)

CHAIRMAN PARLER: The oral argumeht session is resume

Mr. Macbeth; would-you please proceed with your
response?e |

ORAL ARGUMENT OF ANGUS. .MACBETH ONvEEHALFFOF

HUDSON RIVER FISHERﬁEN}S,ASSOCIATION.

| _ MR. MACBETH: I would like to start by turning to the
question of the.impact.on'the closed cycle coolihg system,
partlcularly the natural draft closed cycle cooling towers that
have been the mode of closed cycle cooling that all partles have
agreed would be most preferable at the site.
I. think_that understandably,. in terms. of the way. the
initiai decision was written;‘an impression was leﬁt that there.
was little‘evidence in the‘recerd,as to whet the.effect of |
Athe clesed cycle system-Would be, particulerly natural draft

towers, and that there might well have to be a considerable amoy

of research into that issue.

I think that that reéally is a misapprehension from th

reading of the initial decision, and I think that the short

space that was devoted by the licensing-board to the impact of .|

cloeed cycle coolihg is really_the result of the fact that therq

is‘ne contest on the point between any of the parties to the
hearing{ All three parties put in.eVidence as to the effect-t

of closed cycle cooling.

nt

e
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The Apol cant hadbeviaence included in its.Supplement
3 to its enVironmental report which I believe is Exhibit 3 o
in the hearing., The foundat:on document for that was a repoft
from Burns and Rowe which tlie company received in June of 1972,
and that is in the proceeding as Hudeon River Fishermen's Exhibi
v, and there is eVidence, further eVidence from the Applicant in
testimony at the transcript 7562 in which one of the comoany s.
experts says that as of last December,vthe company knew of ‘
nothing to indicate any new.iﬁpacts other than those aiready'
set forward in the supplement.

Chapter 11 of the -final environmental statement conta

the ctaff analysis, the major problems, and testimony on behalf.

-ofwthewEishepmenJspAssociationmbyeDLMvAinsleymﬂwh'ch_was dared 1.

October 30,-1972vand follows Transcript 6276. It.has further -
analysis on behalf of fishermen. ",mli o .
Uniformly, the analysis'therebindicated that there'p
would be no significant effect at all from either saline drift,
‘salt depecsits, or fogginc and icing which have typically.been
the things that have most disturbed the Board.

| ould like to read briefly from page VII-6 of the
Burns and Rowe report, Exhibit 5, w which deals with the salt
depOSlthn problem, in thch they determined that the worst .
area for salt dGPObltloanOhld have a rate of 7.9 pounds per
acre per year, and tnis is clearly a conservative numbepa

”ney state uhat the drift recommenuation is based on

ins
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.rates-and/or concentration factors would result fromvsalt

deposition. It should also be recognized that the above is

19

112

Homer City measurements which 1nalcace 0. 0025 percent with a

50 percent increase to allow for uncertalntles. Other drift

based upon the worst consecutive. month S drought in approx1metel
50 years of records.

Those figures are compared to other figures on salt '
drift to provide_a basis -for comparison, salt fall out. in coasta
areas will normally.reach values of 25 to 300 pounds per acre p§
year, highway salting indicates 1,000 pounds of_sait per-acre
per year would cause damage.

Sc we face the situation where the conservative

calculationsnindicatewonly~about,8vpounds,in_the worst sector

from the salt deposition,-and the level at which damage has been

recdgnized is at 500 to 1,000 pounds; I think that really is.
the reason that not verytmuch emphasis was pur in salt deposif
tion. One withess considered the Applicantfs report to be
realistic; | |

.'The'Applicant indicated there was no indicéation of
anything worse as oF last test. The Staff alSO'reviewed the
flgures and dld 1ndependenc calculations and came to the same ’
result, that there simply would be no damage from salt cep031u1c

On the”question'of fogging.and icing, the plume 1is

a thousand feet above ground Jevel. This is a high natural

tower, as has been pointed out time and time again, and there

Y

l"'.

r

n.
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&hd 1 1§imply would not be,fog of_icing directly ffom the tower at
- . | | 2 éround .level. That is'réborted again in this wholé se.ries of} |
,3Adocuments that I.have just citéd té the-Board.“
' _ 4 .Tlhere would be a moderate effe.ct. from noise, but
5ithe information on thét'is certainly availabie. Thefe would be;
4llan aestheticiifitrusion. We know as much about that now as we
7éwil; éver‘know. I suppose the way to find 6ut_aboutrit is to
-8 ilbuild the tower. |
9 - vSo I think theé heart of £he questioh on the closed
10 llcycle cooliné system is the fact that there simply wasn't a
11 lgreat deal, or hardly ény controversy as to the environmental
- 12ieffects of the tower betﬁeen the parties, unless it'wésn't
» ‘ 13 laddressed. by..the. .B_o,.arxsd..: ._a's.»‘,,.,a_:,.\tr-.u,l_y\;\._s;‘e‘r@iou,sw J.ssue Adem'andingi a.

14\great deal of discussion in the initial decision.

15 o The Staff also made clear that wheﬁ.theyvsaid ﬁheyi
16 wanted.avreport from the Applicant, what the§ wanfed waé a

17 repoft from data presently available. That is discussed at

18 Tianscript Page 6960. They, of -course, wanted that as éf July.l
19 llast year. Their business was that they were not in the busine§§
20 iof designing closed cyclé cooling systemsvfor the Applicant.

214 .- Was- the Applican't job to comé in with a design for
N ~92ia closed cycle system, Whatever the.Applicanf thought was best,
. 23 land the Staff would then review it and vgiv_e its approval, and »
24 there_might.be-minor change§ hereiand there. They were not

&re-Federal Reporters, Inc.

-~ - . 25lexpecting a program of a year of meteorological studies_and wind} -
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direction studies. What they wanted was a report based on

presently available material.

So I think +he ‘whole questlon of extended meteorologl
studies, at least as far as what the Staff of the AEC wanted,
and I think that is what the licensing board was addressing

itself to in the initial decision, is frankly a straw man.

The staff has made it clear that the information they :

want is present.now, and the studies and aﬁaleis‘that has
alreadf been done indicates a level'of damage or possible'
damage SO far below what could be considered serious that there
really isn't an issue except ‘about fine details as to what shoul

happen*with the closed cycle cooling system. A long’

Q
e}

u;udy dgnt necessarv )

CHAIRMAN PARtER: Mr, Macbeth, that is fine what the
staff said they Wantea. ‘What does NEPA require? Doesn't NEPA
réquire thorough environmental analysis?

| 'MR. MACBETH: I think a thorough envirpnméntal study
has Eéen.done on the facts of the study. This is a report --
| CHAIRMANVPARLER: That is a thorough. analysis?

lMR. MACBETH: I think ;t is. There may be fine
detailS’of'design tﬁat are needed, but we have é balance where
we see enormous effects on the fish and really miniscule
éffeéts‘from stall or fogging. \

'DR..BUCKE Have you done just as-much'research'on

I3

the river as was done on this? = How would vou know whether thers

ericd cof ‘|
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was an enormous effect on the fish or not, if that tower resear¢
had‘béén done for the river?
MR. MACBETH: They are marginal as a cooling tower --
' DR. BUCK;_;Why.is it that the AEC has extensive
prog:ams on the effect of salt.now underway?
 MR. MACBETH: That I don't know.
| DR. BUCK: vDo you knéw if the drift arfestors areée
adequate or not? Do you knowvwhether the calculations on drift‘
arrestors are adequate? |

1

MR. MACBETH: .~They have been studied by the company,

‘by our consultant --

DR. BUCK: Isn't if true that the .AEC is now

ireguestingexperimental workwonwdxii;,analysis to proVe_out_thosgjv

calculations?

MR. MACBETH: At this site? No.

DR. BUCK: At'any site. This site is an important

one, by the way. It is different from other sites.

MR. MACBETH: - I won't dispute that.

DR. BUCK: »It.is_differeﬁt here from moét other
sites. |

MR. MACBETH:‘ There is evidence iﬁ the. record that.

it is quite comprable to that in the Appalachian:regioﬁ?

DR. BUCK: - Can vou gquote the evidence.. There is a

.state. Here that work has been done,on.towers.in-the.Appalachia

but I know --

h

ns,
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MR. MACBETE: It is Dr. Ainley's cross-examination of
January. I will get you the page number.
DR. BUCK: I would like to see that.. .

MR. MACBETH: I cannot address myself to what AEC's

jconcern is in the generél study. I wasn't familiar with it.

But the Staff certainiy didn't feel it was néceésary here, énd
égain_it:has been reviewed by experts on the Staff, an eﬁpert'
for the fishermen, and consultgnts}-—

DR. BUCK: Wﬁo is your expert?

MR. MACBETH: Eric Ainsley. It has been reviewed

by the company and its consultants, and no one has ever stepped

+ . - 1 « 1. .y - . g +
ifsrward and said, you know,-that they have any evidence or -

lany indication: that a-serious:adverse-effect -will take. place.. . .

They say there is'a possibility and'yoﬁ have to nail down'éQery
last little détail. |
V-DR; BUCK:  Is ﬁhat.whét you are saying as far as ;he
river is concefned? |
MR. MACBETH: .No, I am saying we have enough knowledgg

of +he river, so that we can take action. I am opposing the. -

iApplicant's notion that again with the river, we must go on and

on and on Qhen we cén see the magnitude of the impact to, you.
knoﬁ, nail doWn_what I think are points which are not neééssa#y;
There is‘a vast body df-data'here. I£ has been gone
over very éarefuliy by a lérée.numbex of expérts.
DR..BUCK: The point I am getting at here is that I

T
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know of no data thch under the inverSionlconditions.and SO on
that may ex1st around Indian P01nt 2 that the plume will not
come down to the ground. Do you know of any data whlch shows
that the plume will not come down to the ground?

MR. MACBETH: I do not know the study.

¢ , '

DR. BUCK: Just answer the question. Do you know ofv
any data on the :ecofd that says and shows that this-plume will
not come down to the ground?

' Mﬁ.'MACBETH: There is data in the record that say
that the Aopalachlan Reélon is comparable to that of Indlan.
P01nt, and that that has not happened in the Appalachian reglon.

DR; BUCK;‘.I am'asking'you»if you know from the
meteorologyof” Indian~Point -2, is that there4isudatamthatvshows;l
that the plume will not cémé down to the ground?

MR. MACBETH& I do not know of a study that precisely
says that.: There are studies from the Applicant's consultant
and from other places aoross the country'that ihdicate'that
that will not happen. They have niot been done by having a
balloon 'or tower 400 feet up at Indian.Point; I agree that has

: . l/
not héppened, but there have been thorough studlespat other,
sites like Keyetone site. o

There is Anowledge as to Qhat the meteorology 1sl

at Indian Peint, and ftom that, experts for all the parties R

have come forwaxd with +h1s conclu51on. There simply isn't an -

allegation from any of the partles that there WJLl be fogglng
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“ences to indications'of the amount of research that has been
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and so forth{l The Applicant couldn't contend it, the Intervenor
doesn't contend'it, the Staff doesn‘t.contend.it.

.DR. BUCK:n The %icensing_board implies, at least,’
tnat the onl? effect of the towef is the noise.

MR. MACBETH: There will be sone noise effect.

| DR. BUCK:  They don'ﬁnsay that. They say i£ would be f
aesthetic. Heve the people of Buchanan, for example, had a |
chance to present their views on the eesthetics.of the tower?

- . MR. MACBETH: The Mayor -of BnchananVWAe served with

all the papefs in thié proceeding. There have been many éublic

hearings near the site. The fact that the AEC was proposing

P P}

of the cooling tower anywnere in this'proceeding.
Even the Scenic Hudson_Preservation Conference, which
has cevtaﬂnly been a’ group that has defended +he aesthetic area
of the vallej, said they did not oppose the construction of the
cooling tower. That is in the second volume of the second
I wanted to turn ffoﬁ the cooling tower problem to

the research question, and just to provide the Board with refer-

undertaken at the 51te, the Apollcant s Exhlblt 3-C, Appendlces
S and T, reflect the course or research as do a bernes of

letters between Mr. Hall and Mr._Woodbury; following the
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Transcrlpt at 9386

I think in llght of the emphasis that has been put-

-on p0551ble mltlgatlng measures that could be taken, the state-

ment of the llcen51ng board at Dage 85 of the initial decision
shodld be remembered,’ They say that these mitigating measdtes,v
and they are listed out, the proposals_that'have‘come forward{'
are in various stages of research and engineering and little
can be concluded regarding thelr cost or effectiveness.

There is alao again testimony in the record that

at the present time, the Applicant cannot produce any estimates

_of what the effectiveness of the various measures would be.

Again,-I will provide th

0]

actual transcript reference for that.

S{w@idntt have. it :prepared.with the argument..

So that, agaih, it seems to me that the mitigating
measures, the kind of proposal, they are the klnd cf proposal
that is virtually 1mp0551ble to contest. There may Or may not
be mitigating measures. That, again, it seems to me, is a
strong reason for imposing the requirement that a closed

cycle'coolinggsystem be'installed, because that is a mitigating

measure that we all know will have the effect of preserving the

fishery in the river and will not have, beyond the aesthetic.

impact, a minor effect on the rest of the environment in the

‘Indian Point area.

‘Another pcint that Mr. Trosten made at some length

was that the program that. the Applicant is proposing is
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essentially-one that_is»aimed'at.seeingvhow-the'plant works and
then from true empirical data, dlsCovering what the effects of
the plant are. There are a-number‘of points I think.whiCh can
be made about that. | |

The first, of course, is that that is not what the

National Environmental Policy Act is designed to achieve. I

think the dec1slon of the D. C Circuit Court in Scientists

Instltute for Publlc Informatlon ‘vs. the AEC makes that clear.

The pomnt of the Act is to make an- estlmate of what the eftect
w*ll be before you go ahead with the program.
The point is to analyze the prOJect in advance, not

to go forward with the project and then when you have it :built,

7[) :

wellyﬂsee_whar yoa can do to mlc'g & the envirohmental affou
if enviroﬁmental effects oécur.

so rhat while Mr. frosten may~be proposing a program
that under some other circumstances woala make sense,'it
certainly doesn't under the Act here and it doesn't ﬁnder the
actual’facts of what 1is ooing on on the river..

Not only, of cairse, are there vast boales of data
which in our firm opinion present a full record for the Board
to make a dec1s*on on, but also the policy of the company has
not been to build one plant and ‘then see what the results are.
The policy of the.company_has”been to build plants all up and
down the river, so-that‘we.are not in a place where there is any

-

kind of careful testing as part of the company's policy.
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_Appllcant s.model. was better than that of the Staf

‘and in fact, the history of the operatlon of the plants on. the

121

The pollcy is to put once- through cooling all up
and down the central reach of the Hudson River.

There 1s.aro+her further problem. ‘At one point in -
the hearing,vand Dr. Lawler, one of the.w1tnesees for the
Applicant, “proposed looking at the history.of the growth of the
population of the-striped bass in‘order to see whether the
model proposed by the Appiicant or the model proposed by the
Staff was the better model to describe the past history, and
had set_out in hisvpestimony on sensitivity of the model
following rranscripﬁ page 9405 -- it is page 11 of the balanee'?
of the prepared testimony{' o

I.reached the conclusion from that that in fact, the
responded in testlmonv on the strlped bass populatlon which
follows transcript 10826 and in testimony at transcript 9916
to 21, indicating- that Dr. Lawler failed to take into account
the fact that the etriped bass populetion seemed to\have been
climbing over the last five or ten years, the-period when the
first plants were being felt, or their impact Was being f‘elt:,__~

and if you took that into account, then in fact,'the model

-

proposed by the St aff was much better. than that of the Appllcant

river indicated clearly that in fact exactly the kind of results
that the Staff predicted were_taking place.

DR. BUCK: 1Is this declining in the river?

<’

e s o errm e b g i gy | S s
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MR. MACBETH: Deciining in the river. It.ie measured
through the.landings in the riﬁer.‘ | |
| DR. BUCK: The»river; or in the Mid Atlanticé
MR. MACBETH: In the river, and checked against the
Mid Atlantic as well.
DR. BUCK: 'Where-were the landings taken?
| MR. MACBETH: That I cannot answer.

Dr. Lawler replied to that on Aprii.zo in testimony *

here was natural fluctuations, and I thlnk that this is an
indication of exactly what we are going to run into if we delay
a decision .in favor of more research.

oL

"‘)

s

- (r
'J
'3

] newxeyidence_comes in indicating that Staff's mode!

was correct, then the problem of natural fluctuations have been

raised again. " Since those do take place, it will be a s1tuat10n’

where it will be»impossible to pin down and demonstrate tQ the
Applicant's.situation that the plant is having a‘seribus

1mpact on the- rlver.

-

I thlnk that that passage of testlmony, those +hvee
pleces of prenaled testlmOﬁy, demonstrate very graphlcally the

problem that will arlse 1f a ‘decision on the research is put off

‘Moreover, they go a long way to rebut Mr. Trosten s basic. p01nt

’that we ought to do thlS ‘and take a look at what the effect of

the plant is.

Here is . a situation where an attempt is made to look
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at what the effect of the plant is, and the indications are that

either that plant, the plants that are:presently operating are

‘having a very serious effect already, or there are immense

natural fluctuations which means any research-we'dougets lost,
the results get lcst in:the backgrcuhd-uoiserj

That ties, too, to a final statement made by the
Applicant's chief witheésuon research, Dr. McFadden, who quité
bluntly said at transcript 11368 that the standard situation ofi
managément is management in the face of re;l uncertainty.

I am not quoting itcexacfly,vbut that is the Qist_i

of it. That again indicates that even form the Applicant's

own positicn, they admit that the standard management practice

that indicates again from thé'Applicant's own testimony
that on the kind of full record that is before the Board heré,
the decision should be made to move forward witﬁ the conditions
for the imposition of a closed'cycle.coolinétower and not to
allow further research tc go forward.
AS,I believe_I.indicated uhis'morning, a number of

points, there are flaws and erfo;s in.the resea#ch program,
and again'Dr. Goodyear's research frpm'April'lO, folléwing
4t£anscript 10826 probably sets that out as fully aud-more
directiy from an.expéution it than I could do.

' Once mo:é, the example Qf the Sacramento-San Jaoquin,

where after 15 years of research, there is still debate among
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now and the magnitude of the_problems,is so clear that action

1 'of research to discover what the natural fluctuation is.

124

the people as to what the researCh means. That is relevant hereg

It is unlikely the ‘voice of controversy will be stilled by 10

the same kind of problem we are faced w1th_here,

There are other things we could find Qut, and my
position is,’and that:éf the Steff as well, that enough is known
should be taken.

i should like to turn finally tc the‘questiOn of the'
middle Atlantic fisheries. |

DR. BUCK: Can I ask a questlon on the R and D that

hothers me?  You say if you go -on with the ressarch program that

may be-facedwseveral«yearsufrcmunow“with uncertainties &s to

.

M

what the effect is, and‘therefore, we have to continue the

research program. If this uncertainty exists, does this not .

mean that the effects on the fishes in the ‘Hudson River has been'

telatively’minor?J

MR.'MACEETH: T think that I really didn't put that
as fully as I should this. I thwnk that what we will be faced
with, tne App;lcant is ra1s1ng the same kind of questlons that
it is raising now, the flshery declines, the Appllcant says it

is natural flucturations. Then we have to do another long ropnd

DR. BUCK: - But if thefe are -more than natural fluctua

25i,10na, and it w11* continue to go down. Before it goes to zero,
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that is, and before it becomes irrevérsible;' You.keeﬁ.stressing
the factlﬁhat you‘may Ee faced‘With”é long series of'research.
The only time I tcan see that you will be'faced with kesearch is
if there is no pfoofvthat.the damage to the fish is becoming
irreversible. |

MR. MACBETH: To étart with,‘I think that that évideh
is here now, both‘in the history of the fishery over the last |
teﬁ years‘énd in the reqord‘of this proéeeding. | |

DR. BUCK: What in the‘evidence right now shows that

the damage so far occurring in the Hudson River is irreversible?

MR. MACBETH}: That depends.what you mean by irreversi
DR, BUCK: I mean unrecoverable. Not the aead'fisﬁ.
is irreversible. I am‘saYing you can buy a new car and everythi
is fine. I am saying hefe.fhere is a fish kill, and that-.
reducés‘the population for that particu}ar period of time, but
when I say irreversible, it is a continuing decline so that
eventually YOur fish_disappear,

MR. MACBETH:j And that you wou;d never be able to
bring themAback?

DR. BUCK: P:ecisely.

Mﬁ.,MACBETH; You COuid prohabiy eventually‘over:
the long run bringrthe.fish'back. I doﬁﬂt think that is what
irreversiblé ﬁeans in.;érms'of the National Environmental

Policy Act, or the standard by which thehAct_should be measuredé

ble
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 de¢ision, and the impacts which are irreversible to that year

lin the waters of Delaware, New Jersey, and New York.

The impacts are to be chsidered,_but they are. just

partof the impacts to be considered under the Calvert Cliffs 4

class are imbacts which havevto_be taken‘ihto account.

You probébly could take out virfually every sfriped'
pass in the river and over 100 years bring them back. I don't
think that.is what the Act means. The Act was aimed at
finding, as the Calveft.Cliffg aecision says, the optimal
beneficial aCtion;- ¢h§t) in this case, is to prevent the kiﬂd
of substantiéi, permanent, irreversible impact that the o
plants woqld have.

D'D BT‘!C

A\ e

MmeMAGBETHaWquwould@likeutoﬁturn]at_thegendqtowthetu;g

question of the Middle Atlantic fishery and the relation of'the'

#

Hudson to the Middle Atlantic fishery, and there are a number .of )

different methods of analysis that the OakiRidge staff and the

Fishermen's Association undertook to demonStrate that the Hudson|

supports approximately 80 percent of the striped bass populatio:

There was an analysis of tag returns from the

Chesapeake and the Hudson. Very few two year old fish leave the

Chesapeake, and there~is the evidénée that, some of the geograph;

ev1dence, that the flSh in- the Chcsapeake move in the seml-
4heltered areas of the Bay 1tgelf whlle in the Hudson, those

samlsnalterea areas tend to be Long Island Sound and tbe south




thidenlies

i A

ke T et e i vl om

PR

Ace-Federal Reportere,

~251 .

10

11-

134

&

14

15

15
17
18
19
20

21

22

23

24

inc.

DR.

i
i

MR.
DR.
MR.
DR.
MR.

DR.

I correct?

at least one of the witnesses;

'Ehat‘prdjéCﬁfon

MR.

shore of Long Island.

save me going over them one by one.
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.Tnere-is a napping.of.nhe Hudson landings against
“the Middle Atlantlc landlngs, and I thlnk that is ‘79 percent.
of the Mid. Atlantlc stcck uhlrh can be accounted for by the
Hudson, while the correlation between the Chesapeeke stock and
“the Middle Atlantic‘produces_a spurious correlation.

Again, this is set out in the Fishermen's proposed
findings of fact starting at Section 3.43, again with a

‘great number of references to the record so that that would

QUARLES: In connection with that, Mr. Macbeth,

the data are not independent:

and- more,

'I think, maintained

analysie was not”legitimatewinwthismcasewwtnat%,w;,

Is there countervailing testimony somewhere?

MACBETH: I believe there is.

QUARLES!' Would you get us that?

MACBETH: Yes.

BUCK: Are you'go-ngmon;to,something.else-now?

MACBETH: Yes.

BUCK: Let me ask a question first.

kY

As I understand ’t, your conclus1ons on this. are

primarily based on Dr.. Goodyear s analysls of testlmony, am

MACBETH: Dr. Goodyear'S-analysis is aiso an
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indépenéeht analysis by Mr. Clokey, which iﬁclﬁded an analysis
ofifish that get in,the Hudson Ri&er/-and £hat isTin the'tran;-
cript at, I~believe it is;trénécript 8560;and following.

 . Again, I would like to‘be able to check that.

DR. BUCK: Does he,in that unequivocally suppoft
Dr;'Gbodyear‘s'estimate of'8O percent? |
'MR; MACBETH: I‘ﬁhiﬁk any sciéntist always says
thingS wi£h a>certéin amoun;lof caution. :Itfseemed to himvthat-
was: the best number.
- DR. BUCK: Can you givé'me a number of a page in ther

wheréﬂhe says that 80 percent is the best number? Would you

send that in to me, please?

MR. MACBETH: Yes.

DR. BUCK: All riglit. Now, another thing. On, I

think it is transcript 8129, yes, here it is -- Mr: Clark was

your major witness, as I recall. There were some questions,

and he was. under cross-examination at the time, and I think it

Was Mr. Trosten who asked, "Would you say an intelligently
éonceived résearéh_and,tagging‘program could=contribute sig-
nificanﬁly.to thé knowiedge that théicontfibuﬁion éf thé_Hudson
Rivéf makes to the COastai.fishery?"

"Mr. Clark's answer was, "It'could'cOnéeivably do so.

‘The tagging studies to date, including mine, :are nothing but

.hodge podgé, a patchwork of miscellaneous attempté that are

uncoordinated."”

(8%
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number Of years dﬁring‘the Sixties, and we alwaYé‘got together
and talked about doing that, but nobody every -did it, They
‘Just:couldn't get thémselVes together enough to carry out any

-cooperative program that had_ény meaning."

that. First of all, I think what_Mr. Clark is addressing -

23

He was asked a guestion about Chairman Jensch, and

he said, "I was on a striped bass research committee for a

’,

o Now} what Mrf Clafk was.talking about here_was_taggin
studies that prima?ily”were iéliéd upép by Dr.'Goddyeaff Now,
if these aré cléssified as an uncoordinated hodgevpodge of taggi]
which Dr. Clark says the program hadhnofmeaningj how can yOﬁ |
rely .on the tééging programs to prove'that the Hudsqn River'v
gnted to 20 porcent |

S a oM -
N Wl de N CALLWL WA

when every previous expert on this situation had a different vie

MR. MACBETH: I think that there are two answers to

himself to fhere is_a coordinéted-program ﬁp and down the'
entife Mid Atlantic area, and what\we:have are a,numbér of
individual studies of diffefeﬁtvplaces whichlthen have -to be
put‘ﬁogether. | |

They are a hodge podge in the sense they aren;t one
Vaét coordinated study. . But i,think;the record will also show
that when Mr. Clark satidown{and:wept'over the tagging studies,
thevaere-such.that.hé'béﬁé‘to'the conclusion‘tﬁat you:cbﬁld
nake‘estimatesafrom them. | o

The other point, of course, is that those are the

'g B

w72
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ISame,tagging studies that the Applicants and everybody else

relies on. If one takes the pbsitidn and decides on the basis

éﬁd I’aoﬁ't thipk that was the.cohéidefed opinion ofaaﬁy.qf'the
ekperéé whé testified, that if one did reachfthatvccnciﬁsion
that:it would stand.for ail sides;'and the Abplicant'wéuld know
ﬁo ﬁofevébouﬁ the Mid Atiantic-thaﬁ-anyoné;elsé.know% intﬁhé
situation.' |
DR.'BﬁCK: vMy-point is that the people who did the

taggiﬁgistudies, particularly those in the Chesapeake; énd
those Qére;concefned‘with what happened £0'thé Chesapeake’fisﬁ 
énd’so on andJWhere'they wénﬁ-ﬁp and down'thegAtlantic'éoést,»
and there.Were man§ of ﬁhém.that were involved in tﬁis, and
they ail came to the same conclgsion that the Chesapéake as é:
méjor soﬁrce of the Mid Atlantic fishefiesQf

' Now, we have Dr.yGoodyear coming along wifh no
experienée-in this thing‘és far‘as I pan_find, and this is
é'paper'review of ﬁhe situation. He came fofa different conclu-
sion from the people who had done the studiés; and'we havelDr.
Qlark in a senseé making.him up to some exﬁent, but at the
same time admitting tha£ the totalvcoast~wise%tag§ing program
was a hodge podge.

I am confused as to how one can jump to a conclusion

who have done the tagging.-

of  the record, nothing can be made of the tagging studies at all}

in-this respect over the studies and determinations of the peoplé
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to that is that Goodyear wert back to the actual data that

‘and Chesapeake had done and his analysis was built up from the

uinvestigators,-but analyiing their'facts.- I think 'that is how N

‘was able from their data'to reach conclusions that they had
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MR. MACBETH: ‘It certsinly has been common belief

that the Chesapeake.was the main contributor. I think the answe

4

underlay the papers that the investigators on both the Hudsbn

data.

So he wasn't Simply relying upon the opinions of the

reached.
Clarkihinmselfzhas doné_a gieat deal of tagging work.
Clark, too, went back, admittedly‘aftér the Staff had put forwar

this notion and reanalyzed the material and came in with the

same result that Goodyear haé.reached; from a slightly different

method, uSing.someﬁdifferent studies, and putting diffefeht
Weights on'SOme.of tﬁemf. | | |

‘Bu£ he was a man with a great deal of practical
experience in the‘field, and he ?eache@ the same result.
' ~}The.Ap§licant, on the otber haqd,-tdé, I think, if
yoﬁ feally'read'the:evidenCe on wﬁiéh the Applicant reliegr
you.wili find therevreélly is nothing in thefway of, you kndw,.
alpérsuasiVey cOherent'statement.ffom.anyone --

DR. BUCK: I Have some'problems about the regression

analysis, but T will wait until Mr. Xarman gets on the stand on |.

regression analysis, because you brought one fact into the

e
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done for the Staff by ‘the Staff which they did not introduce,
and that was the cdrrelation between the Chesapeake catches

and the Mid Atlantic catch, and_I have SOme-quéstions which I

Dr. Goodyear's position --

" to the emphasis Mr. Trosten put on the F-1 and F-2 factors, I.

13

when he said that we, not the river, is a treasure.

hearing, if Ijrecall,it,'in intréaﬁcing something that hasvbeen.v:

,

will ask Mr.'Karman, because it was his witness who brought
this up.

MR. MACBETH: . In passong on that, T take it it was

'DR. BUCK: There was more than that involved.
MR. MACBETH: My time has run out,. but in response
wonld ask the Board to read carefully the Fishermen's respénsei

to the Applicant's exceptions 5 and 6, which begin at page. 36

of our brief.  They are all the references and the basic analyse

are laid out in somé detail.

 In closing, I wouidAsiﬁply likestOPfeturn to'this,
and émphasize'again'the importan;e of this.case for the-Hudsoﬁ
River, for the ends of thé’Nafiénal Envifonméntai Policy Act
as passed throﬁgﬁ; for the long line of anéleis and work that
haé been done in the Scenic Hudson case, and fundamentally that
view on the emphasis of unquantifiable values that are clearlj

inherent here, that I think Justice Holmes summed up so well

,I‘thihk there is a full record here. Research will

produce-nothing more to change our conclusions than the licensiz
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i‘bdard propgrly,reacheqvhere. It is clear the enVironﬁental
.2 effeqts of‘éloéed'éy;levcgéliné towérs are clearly less detri-
‘< ‘ 3imental ’-ﬁ-han the'leff-r—-ac_:t.s' on the fish -aind rea'l.ly th-'e'- time has
4licome to take action to preserVe_thé Hudsdn River, the es£uary
5and the’vasfuaquatic‘ﬁiota that<itfeﬁc6mpassés.
-6 , CHAIRMAN PARLER: bid YQu have time £O-cover a;l.thé '
.7‘importanﬁ”p§ints? | ’ | L
8i - - MR,_MACBEfH;f»i béiie&e I'have. I believe i covered:
9 the pointswfhatﬁthe'Boafd'set out in its 6rdér,'at.lea$t-ih% |
10 brief'fdrm. Pefhapé if apything differént comes, up from the
11 lother speakers later,AI‘dan reseérch_jﬁst'a:few minutes to
izl respond to'them, since wé“havenft heard"from the'étaff at ;ll? '
13y CHAIRMAN PARLER: All right.
e9 14 : MR. VMACB_E’I'H: Thank .you.
y _ _
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CHAIRMAN PARLER: Mr. Corcoran, please.

ORAL ARGUMENT OF.MR. JAMES P. CORCORAN ON BEHALF OF

THE ATTCRNEY GENERAL OF THE STATE OF NEW YORK

rd

_‘MR. CORCORAN: One matter which is of great concern

yet is the_posSible effécts‘from thermai pollution which will
result from the Qnﬁevthrbugh cleiné‘sySteﬁ,at Indian Point 2.
I realize that the Licensing Board did not find'définitély:thaﬁ
‘there would'be.vioiation:of state thermal‘qriteria through

the use of the once through coolinQAsystem, bﬁt there-is-sub-

stantial evidence in the Final Environmental Statement and in’

portions of the record, evidence from +he A £, that stat

-~ mA Lo
~— rait PR L= o Vil LN WS R

LG

thermal criteria are likely:to be violated, at least during
certain months of'the season, if a once through cooling system

is permittéd_to be employed at Indian Point 2.

Now Con Edison rather than dealing with this very
serious problem seems to be contént to give assurances that the
state thermal criteria will be met, but has not produced sub-

stantial evidence. to indicate this.

I would like also to comment on the. research program. |

Indian Point 1 was put on the line, I believe, in 1961 or-'
1962, 12 years ago. During that-entire period of time and befor:
that'time,_thisvappliéantihasAhad the opportunity to conduct
reéearch to determine what would be ﬁhe'possible effects of imﬁiz

ment, entrainment, and thermal pollution on the biota of the

\J
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I submit, is hardly an adequate research program.

well be inconciusive on all the major points,-Applicant will

to construct power plants on the Hudson River .at- Indian Point

135

Hudson River. It,furthe# admifé in o:al a:gﬁﬁeﬁt today. that -
‘ﬁhé present‘reéearch.progfém:whiéh-itVismgéiﬁéias.an excuse £o
sfaVé off the'instéllﬁtion;of cooling,towersi perﬁaps_forever,
may not measure anﬁiﬁpactvof_less than 25'percént.

This}would mean,thé;efore,:that the_stripéd bass -
speciés éould‘be impabtedby'as‘muqh-as 24 ?ercent each year

and Applicant's research program would not detect this;>-This,

"Applicant'has'further‘given no assurance ‘that it can
constrUct”a*COoling tower by September, 198l. One can anticipat

that after completion of  the research program, which may very

make the same argﬁments that it is making here today, that
there is no proof that irreversible damage will- be done, and
therefore they should be allowed to continue with their once

thrdugh.coolingAsystém. - It seems to me if Applicant is going

and elséwﬁere,.and'is going to be withdrawihg'water at Indian
Point 2 in the amount of 840,000 gallons per minute, iﬁvseems
to me it is indumbent‘upon_the App;icant to demonstraﬁé to
this Commission that no serious advérse impact will be done
to resources of'the people.

I £hink Mf; Mécbeth has'édequately:discusséd the
qﬁestions of modelipg; F factors, compensatién. As we read the

record, we believe that the;preponderance of evidence "is on




10

11

-
NY

13
14
15
16

17

18

Ace-Federal Reporters,

19

20

21

.22

23

24

inc.

25

-~ 2
S D BN

136

| tre side of the staff in its presentation. We believe that

Con Edison's assertion that there will be mitigating factors
has not been“demonstréted by them.

It is their assertion, it is something for thém to

prove. In fact, with regard to the F factors, it appears - from s

‘the record that the.Applicants assumed the water was being

'withdrawn from~the wrong gquadrant, ffoﬁ the upper east quadrant |-

when in fact most_qf’thé7watéfiwill'prpbably;be.withdrawn'from,

the lower east quadrant.
With regard to compensation,fl would mention that
there has been reseérCh done on the dquestionicf compensatioﬁ

B .

5 it relates to striped bass. That was. done in the San Joaguin|
River in California. The evidence seems toiindicétehthét there
no effeétive ¢ompénsatory mechanism at work there. |

Finaliy,_I would like to say thét I ddn't read_ﬁhe
decision of the ‘licensing boérd as being aillin”favor of-tﬁe
environmentalist by any means;‘“IF ligengg@ thé power plant
and will ‘permit the power blant to operaﬁe uﬁﬁil Méy 1, 1978,
with a oncé thfoﬁgh cooling'system. | |

That is four spéwning'seasoné. _it?rejéqted'HRFA‘s‘
request.that the plant be closedAdown?during?spawﬁiﬁg season.
I-haVe nothing further; |

, DR.'QUARLES:'-Mr;-Corcéran;ggOing¥ba¢k to your

discussion a moment ago on the adequacy of the research program,

yau made one statement which I believe is. contrary to facts,

RS B




-
o
=
o

o)
o
(&)
o
o~

10

11

13

14

15

16

17

18

19

20

21

Ace-Federal Reporters,

22
23

24

- 25

137

and it was:presented,jdst before'the_luncheon'break; I would
like to back up on that and-ask if yoﬁr,statement holds in
light of what I understood.

You indicated that Applicant's research program

could not detect less of the 25 percent‘change. -Just-befere

/

lunch, I asked Mr. Trosten to comment on a statement'of Mr. Mac-

beth's in which a figure of 15 percent had been_used,'and he

pointed out if I understood them correctly that they could

detect the,lS percent change, but the confidence level wouid be
less. |

Would you still hold to thaglstatement if it can
percents? S e

MR.,CORCORAN: First of ail, Dr;_Quarles, it seems
to me .what he was:saying.in effect was that he ceuld give us
no assuraﬁee that it would detect the 15 éercent. When he‘said-
the confideﬁce level is less; that means tﬁe.chances are less
theyewill be able to detect it.

DR. QUARLES: MY'qaeetien was; if'they can detect
15 percent; woald.?ou still maintainethat i;“ié not an adequate
program?

MR. CORCORAN: Yes, I would maintain it is not an
adequate program,,becadse.there'seem to be so many other
questions_about this'aesearch-érogram that will:not~be resolved.|
There is'thelquestion raised by Mr._Coodyear.in his testimony

that the program may not be able to measure the differences
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.betWeen naturalrfluctuations ahd“iosses caused by the plant.

There«is also testimony that hydraulic factors
are not being taken into account_sufficientlyiin the research

program. Dr. McFadden in hiS'testimony Said'there is unCertaint

about this research program. I think there are so many questlon

: that it really cannot be useéed as a basis to pelmlt the Appllcant

to contlhue to play games, in effect, with the biota of the Huds
River. e

I think_further, and most'importantly, this record
provides sufficient evidence to demonstrate that there willibe-
a serious adverse impact,onwthe biota-of the'HudSon:River'to

Justify. the installation of +the cooling tcower at th

o 3o
DLl e

DR. QUARLES: Thank you.
CHAIRMAN PARLER: Any questions?
DR. BUCK: No questions.

CHAIRMAN PARLER:. Thahk you very much, Mr. Corcoran.

Mr. Karman, would you proceed please°'

ORAL ARGUMENT OF MR ”MYRON KARMAN ON BEHALF OF THE
OFFICE OF GENERAL COUNSEL ATOMIC ENERGY COMMISSION
."MR KARMAN: Mr. Chalrman, Dr. Buck, Dr. Quarles:-
We have had a long and arduous hearinédbefore uS‘which‘islnow
before this-Appeals Board. Many, mahy thousands of pages.of
transcrlpt 1nd1catlng testlmony, many, many thousands of pages

of exhlblts and attachments to exhlblts, all submitted by

qualified, experienced members of the technlcal_fraternlty deali

I X
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in' the matter which is the subject of this hearing. - The-Hudson

operating.

'"The hearing Board had to detérmine whether or not that operation

‘this fishery.
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139

Rivef, the‘coneommitant effect dﬁ ﬁid—Atlaﬁtic fishery,'andv,:
the advérs¢.or possible adverse impact Qn:that fishery.

’ ?heehearinq B oard-had before.it, end of necessity
under the National Envifonmentai Policy Act had to come to

some determination as to whether or not ‘the continuation of

a once through cooling system with a plant.that was about to

be licensed =-- when I say continuation, this plant had not been |

- This was an application for an dperéting license.

continuing ‘'with once ‘through codling for ahy]appreciable or

long-time range would have =-- what impact would it have on-

Then: we come to the quesﬁion,ofvwhat type.of impacﬁ.
The Régulatory Staff fulfilliﬁg‘its mandate.undér the‘National_
EnvironméhﬁaliPelicy.Act-and issuing its Final Environmental
Statement in September of.l972,.after a rether involved and
lengthy evaluation 6f £h¢ possible imﬁact of;operatibn of
Indian Point 2, came to thevconelusion that'operation of this
plant for a period in excese ef‘S years SubSequent'to the liéens
of‘the plant would ﬁave a serious adveree impact -on the biota
of theﬂHuason River and concommitantly the mid—Atlaﬁtic‘fiéhery‘
and could bebirrevérsible.in its effect.

The Regulatory Staff recommended to the Licensing -

sing
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Board that operatien with once through cooling not be éllowéd :

,7pastAJanuary 1, 1978, which was approximately>the five-year

period;contemplated at that time from the period when it was
anticipated that a license would or could be issued.
CHAIRMAN PARLER: What date does the five-year

period run from now,; Mr. Karman?

MR. KARMAN: From cOmméncement‘of the operation: of

the~piant at the end of 1973 == the license was issued

September 25th, and we would assume.thisvis in the last quérter‘

of l§73. The Licensing Board in its initiali‘decision indicated
that fhere“waS»td*bekno‘épératioh of’the'plant with oncé‘throug
cooliﬁg=past Mayﬂl,"l978} and that closed éycle'cooling sYstemA
would pe installed by December 1lst of that year, so we afe
in the fiVe—year pefiod.

CHAIRMAN PARLER: 'Is'the five-year period contem-
plated by the‘Envifonmental Stétement;idoes it contemplate
full power operation of this plant duripg five SPawning seasons
as accepﬁable? |

MR. KARMAN: Yes, Mr. Chairman. There was nothing

~in the Final Environmental Statement which required or recommen

_déd that there be a reduction of powér during that five=year
period. The Board heard all the evidence. It was highly
techﬁical evidence, aﬁd I must'admiﬁ to this:learned Appeals
Board.with two hiéhly technical membér§‘of the Board in additio

to the Chairman, who is:a legal member of the Board, much of
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this wag_difficult fqr'the_atﬁornéy,'this attorﬁey anyway, to
fuliy,comprehénd,.and Ivmust admit that I relied-q&ite heavily
on my:witneéSes wﬁo‘werg,able_to_convinéefme, withoﬂt,fully
.uﬁderstanding“in its depth the very,many-mathématicalIformulae,b

modeling, entrainment, models, regression analyses, and so .

! Someiof thesé'matters'were»édmiﬁted;y‘0vernmy head; i
hearing;aﬂd today is to resﬁondﬁaS‘best'I-dan«tO some of the
‘cdmmepts which~wete made this,mgrning’in cer£ain of the question
-that,may’COmé'to’the'Aépealszoard.with'respeét:to'the'recbrd J
;itself; A. |

The_récord is completé. We have, as I said; many
‘thousands of paéés of.transcfiét; We havexbriefs right from
the'stért. We héve findings of fac£;_we héVé the'ihitialf
aécisién-itsQlf. We have reéponsefbriéfs, whe£e the parties
héve laid out‘thé'caéébbefore this Ap§eé1s4Boaré;,

Theaoral,argument,'as I'contemplated; is for.the
Apéeals Board.in i£s own mind ﬁb clarify certain of7£he'open '

items or guestions which it has as the Appeals Board indicated

Possibly they were as timorous as I was in getting into some.
of the highly technical mattersnrelating'to the anadromous
.species in the Hudson River, et cetera.

CHAIRMAN PARLER: Let me give you a question that -
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‘perhaps doesn't involve delving into, technical matters too much.

.nhot recommehd;a closed cycle cooling system, does 1it?

‘the record that caused the Staff to change its mind ‘in the

working with the laboratory, lookédvét those comments, made a

around, the Regulatory Staff, based dnvthé work done by Staff

Environmental Statement that no operating liceﬁse be issued

nc,
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The draft Environmental - Statement that-thé,AEC propoSed'does'
‘MR, KARMAN: That is correct, sir.

CHAIRMAN PARLER: Could you tell me the basis in

Final Environméntal Statement?
MR;,KARMANE In response td:tbé'draft Envirohméntal

Statement, pursuant to,thg feguiétions of the Commission in

implementation.of NEPA comments were.réceiVed, and the Regulator]

staff through its consultdnt, the Oak Ridge National Laboratory,

further study, brought up to date the various studies and -analys
which had been made, completed certain models which may have

been in being at that time, and when September of 1972 came

and its consultant came to the conclusion that there would be
this serious impact and possibly irreversible'damage at the

end of the five—yeaf period, and so recommended in its Final

which would alléw-fuli power-operation.béybnd;that period.

CHAIRMAN'PARLER: It was(not the comments.themSeives
that were received that caused the Staff to change its mind,
but further work that the,S£éff did as a resﬁlt-of those

comments?

2 S
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as an intervenor or even as a participant in any form at that

MR. KARMAN: 1 think,it is a cOmbinatibn; but
essentially the-Wd£k'that‘the'Staff'was doing.

CHATIRMAN PARLEE:-‘These comments recommending éiéééd
cycle’cooling towers-Were-received from whom, the Environmental
Protection AGency ana the'Deparﬁment of Interior?

- MR.”KAEMAN:- I believe they were,fand-the Interior

sociation,

or in this case, the Hudson RiverrFishermen's ‘As
,alsé.cailed for a closed CYéle_cdéling_syétem,
CHATIRMAN PARLER: Wés any effo:t_made,to have the.
EPA partigipate in‘thisfhearing? |
MR; KARMA&: ‘If I recali, Mf.’chéifmaﬁ,'and I am not
sﬁfe I can dopumenﬁrthis; the.En§ironmental Protectibn.Agenqy
in my discussion with them, and.tgis; of cdurse; was informél,

indicated that they were not prepared té'come%into this case

stage. This was in September, 1972, and the-Environméntal-Pro~
tectign Agency was in the early stages df its develbpmént;

CHAI'RMAN PARLER: " Why don't you continue?

MR. KARMAN: Yes. Oné thiﬁg.Mr. Trosten said this.

§ : ' ‘

morning I hope did not ‘lead the Board to]an_efroﬁeous_conclusion[
and ppssibly i_did’not hear ﬁimicorrectly, but he did indicate’
that.the_Licensing Boafd in its initial decision-on page 160,
and going.through page,lOl,iitéstates<that the -Board agrees with
the Apblican£ that ﬁhére is‘uniikelyito be'aVSinous permanent..

effect on the fishery by delay of a year Qf two in starting




wAlblo 1 constiﬁction_Of a closed'Cyclé Coolihg‘tower system. HQwévef;
R 'é il ‘ 2| the Board also agreesnwithfthe>5t5£f, HRFAA and the State of

| -3l New York that operation of unit 2,>where fhe.qnce throdgh cooling -
. _ 41 system caﬁ h.ave a isleriouszly*adv.'erse effect on the fishery,

51 and that Applidant‘s'research program is unlikely to resolve

v

‘& li the questions in ﬁhat extra year of two, and I_just wént to make
71 this clear that I am positive‘that thé Licenéing_Board aﬁd thisi
81 APPeals Board and ali the partiesirealiZe and‘recoéniée'that
¢l that year that the'Licepsing Boardiis talking~about is:not'any:yeaf
101l thrown atvthé end of "this five-year period to allow an addi~
11| tional year fo“havekthéSeic105éd_éyéIe systemé installed;' Tha£
12 Yeér‘is”from the Yearfl974‘to”1975,whidh.will still enable

‘ “13 “in 1‘.:he-‘opini,on of the Liciensing- Board, suffi»ciént time for.th'e‘
14 Applicant to prepare its studies, get its estimates, and its

f‘ 15 approvéls,%aﬁd have the élosed cycle coqling‘system instaiiéd
16! by December 1, 1978. | |

17 1 ' ' CHAIRMAN PARLER: So you agree with the Licensing

18 Boafd that there is sufficient time for theiAppiicant to conduct
191 all of its research programs and get the results of all of

‘20 them éxcept three; as I recall, and_then if the results of‘that
21 resedrch.are favorable to sdbmit an appropriate application or

22 amendment to the opgrating licenses, so_that;the.May 1, 1978

, . ~ . 23| date could be amended?
Q' 24 MR. _KARMANQ I hope I didn't say that, because
Aderal Reporters, Inc. B o ) : : o

2510 I certainiy did not intend to say that. What I am saying is
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-to -come in and say that the time has now come as a result of.

system.

‘gave the Applicant anvop£i0n¢7 This is what the Applicant is

.you -as a result of -this research program, .that by- 1977 or 1978,

‘that can be straightened out later. Ivwas looking to theivpage

ne.

145
that the’Licehsing Board did not give the AppliCént_an optiQn

our research program to a;ldw an amendment  to preclude the

closed cycle cooling system because it is not necessary.
_ _ B

The Lidensing.Bbard did not say that. The Licensing |.
‘Board‘séid that rather.thén have this eﬁvironmental.study which."
the Regulatory Staff had asked for March 1, 19734 they said the:_b

Applicant can still come in with this environmental study. This|

is not the research program we are talking about, Mr. Chairman.

That research program I will‘get'into in a little while. 'This

‘i's -the environmentai study dealing with the closed'cydle-coolihg

It said.yoﬁ can come in with that by March 1, 1974,
and still haVefsufficient time, but that élosed cycle systém‘

will have to be installed. I don't think the Licensing Board

appealing. The Applicant says if wants the Board, the Appeals

Board, to reverse the Licensing Board .and say,"let's have

it by 1981 rather than 1978," because we will be able to show
we can show you we don't need it.
The Licensing Board did not say that..

CHAIRMAN PARLER: ,Maybe,there'is slight confusion

in the’initial decision that you referred us to, -and I appreciat
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'.gramvhas been completed."

15

{ , _
the différences between the timing for the environﬁentalwreportw

on the closed cycle cooling system and'the Applicant's»reséarch

program, but with regard to'the-Applicantfs research-program,

the Libensing,Board on page 101 said, "If the results from the

completed reports are as favorable as the Applicant expects,
it should have sufficient evidence before‘exdavation starts

to apply for permission to delay the construction until the pro-|-

~ MR. KARMAN: That is ceftainly ——

' CHAIRMAN PARLER: What I'waS‘aSKingbyQu is'whether"~
You‘aéreed with"thévBoara“s’statemeﬁtfthat.under the circum=~
sténces, that‘is, the'May‘ly~1978_date, and the'timé ﬁhat i§
réquiréd:to.cémpleteﬂall of Ehe Applicant's r-esearch prdérams,
except,for three items, that the Applicant wouid'still have
time if it believed the data that it obﬁained-would support a
request to file an amendmeﬁt_to its licehse which would chénge
the May 1, 1978 data.

MR.. KARMAN?' My und?rsténding, Mr., - Chairman, is that
the Applicént in its m§s£ hopeful and.optimistic light could 
not expect to have data sufficieﬁt'in 1975 to:warrant this type
of rglief, because it is ourlposition and the posgition éf my
colleague, thé Intervenor for the Hudson River Fishermen's
Association, that they will not have this by;l977;

| I want to péint.out thatVI kéep taiking about a»five-

year reseafch program by the Applicant, and now we are talking'
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ahoutv1974‘now. The plant has commenced operation in the third
quarter of 1973, and at the moment is not operatihg.

By the end of 1976, the Applicant will have had two

years of study.on-the effects of the.operation of Indian Point
2 'on.the biota'ofethe-Hudson‘Riéer. It is not a five-year
~study. It may be'a'fiveéyear-Study based on what is going now,

- but onlyttwo years based on the actual operation~of.that plant.

DR. QUARLES: Mr. Karman, I am having a little

- trouble nnderstanding-your interpretation of'this_onezandvtwo'

years extra time. 'Going.back to this same reference page,

page 100 and page lOl, you say your‘lnterpretatlon 1s, if I
runaerstood you, that thlS rs not an extra year or two tacked
onto the end between the'period between now and 1978;'

MR.TKABMAN: That is correct, sir.

.DR..QUARLES: It is the year we are in.

MR. KARMAN: It is a year longer than the Staff
recommended. That is what'it ie)‘beforehandf |

- DR. QUARLES; vThe Board has saidhthat‘they agreev
that one or two years will not make a serious difference, but.
tbey then 1mpose whatlls a rather rigid schedule for coming
forward with the closed cycle system.. I am not argulng.whether
the schedule is too thht enough. | |
I do ‘think it is a rather close schedule for completlng the

cooling tOwers,v I can't see your statement that a year or two

'will not make any difference, and then impose a schedule so
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Al. 10 1 ti_éht thaf YOﬁ' can't put the year J.n
F‘l 15 20 | MR. KARMAN: I can only assume what the Bo'abrd had

. | 3l in mind, but the ;Regulai:bry Staff had indi_ca-téd “that based
. : . 4| on -the .commencmen-tb o-ﬁ ope‘ration’of" ;c:his' plént earlier in 1973, .
4 5| that the once thrc')ugh.coolingn shoﬁld be terminated i’ay Jé-nuary l,b'
6| 1978. The Board did not go -aloncj with. that. : Tﬁe. Board felt .
7|l the ad'ditional'time, and possibly it felt we -were too rigid
81l in our séhedule, although I thought éhat the Regulatory Staff
91l was a lot more -lwenie;t.‘j thanthe <Sta_t<va‘ of New York, 'and the Hudsoh
10| River Fiéhermen's Association in alléwing the-Ap‘plicant_ suf:ficient
1) time to get thé;tcl‘é‘s..ed .cycle.System ins_,‘taflledv,‘ but“when‘ the
R '}2 Boa}rd, rather ‘than go‘ from ‘Janu'ary l,. 1'978, saiad théy_.muSt be*

‘ o 13 ip..stalle'd'by Deéember 1, 1978, the Board could very well ha.'.ve' "
14l had Ain mind that. ‘this plant was not: going‘ to start unt-il‘ _S'ep—
151 tember, 1973 at the earliest. | .
16 | So what it does is set it ahead a .year, but er_:li/
17 | on the basis that the plant was..-not Qperating-at the time the
18 || Regulatory St.aff thbught lt wbu-l'd o:perat.e, ‘in Januar‘y.\v We Qeré
19 going to go from January l,i _1973,'to,‘Ja.nua'ry ‘1, 1978, which is
20 | five years. |
21 : The Lic-_ensing Béard séid‘ "We will go. from Septembér,
22 -197.3 to December, but said we must stop by the way énd have
‘ v 23|l the towers installea.. So we ‘are' in the _4—to-5 year. range.,'

' ‘ 24| no matter how we look at it.
~\@WP:deral Reporters, : :

25 ' DR. QUARLES: Yes, but I don't see what the meaning
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of the year or twc-délay is if it isn't tacké@ ohtbfit;‘
MR..KARMAN: That.is only Ty interpretation of it.
I cannot divine any fuftherimeaning to the Board on that. There
was. some disCussion.thié morning about the biological monitoring
brogram, The'Regdlatory»Staff position is that the‘dbjectivev
of‘the.biélogiéalmenitoring pfogram isjto evaluate the'effects‘,
of operation Qf bnceithrough cooling,On ﬁhe Hﬁdson River eco-
system, ﬁo determine_the effects of the biota, and to devise
ﬁéans and méthods of minimiziné such adve;se effects, ‘This ié
ihdicated’in_Section 4.9 of the Environmental Teéh Specs.

It is in reality an interim measure to minimize -

tal monitéfing program will be ablé‘to obviate the necessigy‘
of installing élosed cyclevcooling systemé;‘what'it can do is>
possibly minimize the effectsaas;thgy seem to bévoccurring in
the river. o

CHAIRMAN PARLER: Excuse me, Mr. Karman. Let's

(Recess)
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.CHAIRMANAPARLEﬁ: .The_oral aréuﬁent session’is
;esumed. 

Mr. Karman_is’excused?because of circumstancesv
beybﬁd~his contrbl.’v'The Boérd‘abeS;haye'a,number of ques~
tions to ask the'Stéff. | |

'These'questionéfwill'be asked in writing and

will be sent to Mr. Karman ana copy provided the

other parties. Mr. Karman will be requested to have the

staff reply to theseaqueStions.within-fiVe days after the

' gquestions are received, and of course his reply should

bé sent to all of the parties.
MR. KARMAN: Mr.-Chairman; possibly for the record

it might look‘straﬁge just to have me excused. in the

middle of an argument.

CHAIRMAN PARLER: I have already nade an
adeqﬁaté statement, I think,'because of circumstances béyond.
your control, and that is entifely:adequate, I believe.
g KARMAN: All right. .

CHAIRMAN PARLER: Now, Mr. Macbeth, in

.view of the number of questions that were asked you

which interrupted your presentation, we agreed to give you
soine extra time after the Staff concluded its response.
Do you want to proceed now?

MR. MACBETH: Yes.

MR. TROSTEN: Mr. Chairman, before Mr. Macbeth
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- R2 .]; . 'co’Ir.xple'tes." his.-'preseat,at_ion, may I dinquire _whether ‘the Board
' 20 intends that after t'.‘rvle- Staff's' answers are’ provided, the other|
‘ 3 parties _wpuld have an ,opp-ort‘unity to co_mmevr;t_? |
‘ 4 . This wounld be satisfactory, and 1t would be in
50 lieu of tékiﬁg time for rebuttal_’at the end of ’th-is period.
e CHAIRIV?(A}'E\]-"PARLER:.? The kind of comments that
7 would be ap'prlpriate bfor ’yéur :ébuttél, if ‘you hadv'the'
8_ ' é’pportunit_y- ‘to ma“}.ce tha't‘. rebut.tal. toda\y:.."
20 MR. TROSTEN: That is what I cmean, sir.
]Q CHAIRMAN PARLER: Yes, '.thati will _be. all right. |
M MR, '?ATROSTEN: Fine.
12 CHATRMAN PARLER: 'Mr.,Trosten, any o.tl;;ei:
‘ | 13 . ‘rebuttal you might. have for Mr. Macbeth oer.; éorcpran,'
| 14 I hope you would do it this af't.ernoon. |
;’ ' ]5 MR. TROSTEN: I am géing to take the remaining
i 16 "twenty—odd minut'es of ny t‘ime to cormﬁent on those iﬁatters
17 that Mr. i(arman'has already addressed :himself_ to.
8 c‘x—m_imm PARLER: " Pine.
| 19 | Wouia ybﬁ' proceed,: I’U’.‘ l;&é.cbeﬁh?
; \ . 20 ' " MR. MACBETH: Yés, I believe I have covered in
“2‘ ' my previous remark the points the Board included in the
| ‘ : 22 order, and I simply wanted_to refer to the passage on .
v - 23 pége‘s 100 and 101 that has been discussed. -
...»redem; Reportus, ?:: | . The Licensing Board CO;rréétéd an.errata, SO
| 25 that the top line should read "Operati,oh of Unit 2
‘ i
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LI without a céloséd cyéle cooiihg system, " rat_h.er-.‘»tha‘n"
‘ _ i 20 nyith oné,“ ‘which I think_ﬁlc{kes coﬁsideféb‘iﬁ} mére ée_nse to
3 the enﬁiré' passage.
‘ | .4 Also, 'Y think the pbint is that"’_'th.e. Licenv_s_;.'L»ng
5 "Boar'd is s'aying‘-two' things; that a deléy-éf a yea{r'. or two in
6 the c.:o“nstrx:lctio‘h 'of_vv'the cloééd cycle Vc'ool'in‘.g. s‘ystemﬁiil_
7l nét have a _seri'ous_ p’e;i:manent »e;f_féct, but it.goes on'-_, imme—v
& ‘.diat‘ely to say_vinmthe following- sentence with. two points'-;
ol one t'_hat_'»there would be a serious a&Ve#se effecﬁ._
1) - - -In other ﬁvords, then, lit cémes."-back -vto,zth'.e quéstion
T ~of what we _meaﬁ b‘y'.perrmane.'nt or ifreVerS;’.blé}*éﬁd not ' . |
12 that’rthe're wou‘ld n@t bé' another serious effect. - |
‘ - 13 | . of course, 1n 'a'dd’ition, the ?gsédrch p?qg_xfam in
141 that pe‘ric‘:v'd.would not'.'a"nswer,‘ .would no’c‘:vp’ro‘vide suffidiént
15 | féa$o11_ to délay consti‘uction, J.n é_ther ivordé,' ansWer-a_ny
161 quest.ionsv that the 'P;éar.ing. Boa;‘d felt had“:;to be :answerecip |
' ]7 . | ' I think the Heérin_é' VBdard‘ mé.dé:,;‘iit'. clear they
18 "thin.k thveAre is va ’Suf-fici_e‘nt" ré_cOrd' before’ ..ﬁhe"Bo_ard for
‘ )9 a réasonéble déc.ision- and -o_ﬁ .that‘ basis_'t.hé_re"}- is
‘_ 20 .-no- need;_ to ,w_ai't,' and oﬁ top of that therenvw_illlbbe a seriouély
| 21 adverse effect from another yéar or two of :once_-through_ |
- 22 opefation . |
. 23 - Therefore, closed cycle coéling *«sh’ould' be -bx.'dered
| ‘ | | 24| .on an expeditioué,.basis.: .I ﬁhink_the timing that the.
| rederal Reporters, Inc. _ _ : o ' . ‘ : : ‘
B 25 Board has provi_déd is more than adequage.
- \
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showing even by the evidence of the case that it could be
done in a year less, and I think the total period of time
' provided in the initial decision is truly more than

' adequate to thé needs.

-here that I am a little concerned about?
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Al

The Fishermen's Association has put in a brief

i

-

Thank you, Mr.Chairman.

- DR. BUCK: May I ask a couple of“quéstions

This‘is onuan"entirely different subﬁect that

we have -not touched today that partially touchés - on

The thing:that I am concerned with here

I T L O S b o T TNmw T mads ¥
R R ] Wildlih v WULLLTLLILD Wi o LrlAhde W

to MrL Briggs. 'Itnstarts‘on page 11,094 of the transcript,
and Mr. Briggs went through iﬁ the'first'part_of that o
page a.rundown of what had appearedlin the,testimony concérnim
thé number of viable fertilized eggs~in~the Hudson'River _
and so on, and he rune down the fact thét I beliéve this
ié directly £rom theACarsonchCann re?q%t, 1;3‘billion viaﬁle
fertilized eggs and that turns out to be‘2;4 million of the
juveniles after sixteen weéks; and finallj?dowﬁ ﬁd.
}

1.8 million‘juveniles at .the end of the 34th week.

Now, Dr. Clark in’backing up Mr. Gdbdyear‘s
estimate of the nﬁmber.of-fiéh that one woﬁldshave to supply

for the hatchery, has stated in the previocus pages here -
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would have to add 10 million or more fish’tovcbmpensate

-that you have to navc ten mllllon flsh in the hatcheries

" to replace l 8 million, assumlng they were put out

"damaged by the plant°'

“have.the problem with analysis as Clark presented it on his
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that)_in crder to replace:thetfish in the Hﬁdscny:bne

for the losses and Dr. Briggs goes on to ask how it is .

around Lhe 30th week or 'ome'such ‘thing as\that.

He goes..on to point#oﬁt that the reason he
is asking theAquestion, aﬁd the reason-I am askiﬁg itfaﬁ
the moment is that it éoeé baek tovthe Question of

impingement on the. screens, and Mr.Briggs ‘makes a. remark, "Thi

would make the Jm01ngement action on the screens much less tna‘

you had indicated in your previous teSLLmony, is that rJght)"‘
And the witness said, "Yes, exacely._ We
are on the horns of a dilemma‘there."
My question to you thereeis, which part
of Dr., Clark's testimony are we‘to’believe,wthe emounﬁjof
fish_that he claims have to be puﬁ iﬁ-fromtthe hatchery, or th
rercentage of the fish that he claims are g01ng to be.
\
They obviously are on opposite ends of the pole,

nO?&' [ : : . . ) -

- MR. MACBETH: Yes, that is guite.accurate. You

initial testimony of the entire effect of the plant, that

the entrainment figures deduced from the 'Carl~McCann-

U}

v
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‘data .are percentage figures of the total number of fish in

the river.

It is done in percentage terms. The impingement

' figures are absclute figures from the plant,'and they also, .

Carlson-MeCann have numbers but they'are relative numbers,

.soitheyélre truerpercentage*numbers.'

It is true, unless Carson-McCann-are getting any

fish, you can not take the absolute figures with the entrain-

mentifigures and that is an error in the testimony, and we
took account of that in the <finéi condlﬁsion§ of law by
saying the impingement nuﬁbers'should.be.reducéd;

The peicéntage'numﬁefs ére cor;§¢tfand ﬁhe laréep
ﬁumber Qf~fish neédéd for the-:iVer is éotﬁééﬁ; but-yoﬁvdahnoﬁ
treat the impingement_numbars at the screens as«~youICanﬁot
transmit them into the Cérlson~McCann data ‘without taking accoul
of ﬁhe‘fact thaﬁ Carlson-¥cCann had--~ »

DR. BUCKéﬁMMy poeint is, then, that_you
mﬁst-arastica;iy rédﬁce the number of.fiéhgthat nust
be supplied ﬁi*the hatchety. |

MR. MACBETH: HO, what must be reduced is the
total impact 6f the plant-which‘ we did, and that is 27 percent

DR. BUCK: From what?

MR. MACBETH: From‘39.

DR. BUCK: This is a factoirof many times more

than ten here between the 20 million agd'the amount you
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 actually have to supply in. the hatchery,'and just réduqihg

this thing by a facﬁor of a few percent does not explain
ﬁhisvtremend§us nuﬁbef‘éf fish that you claim_havevté bé,
suppiied from a hatchery, i
| .MR;_MACBETH:. I'think'what:is involﬁed is ﬁhat,.
if you treat ﬁhe CarlsoanCCann.numbersvaé_having an_effi*  -

ciency, getﬁing_about 10 percent of the fish in the

:iver'and you apply that factor to reducing the impihgement,'

~that is how §ou arfi%é_aﬁfﬁhe‘27-percent.A'If-you then

go back to the hatchery problen, I believe'that‘by

then-raising.theAhatchery numberé an.brder'of*maghitude'from ;
the absolute'figurés,IYOu willAcomezout.in the right
area.,

" DR. BUCK: I am sorry. They are'juét not that
close together; I think Dr.Quarles is correct’that théée

are very, very wide apart, as far as the comparison is ~

concerned here.

-DE. QUARLES : I.tﬁink it-should- be'ﬁnde;stood
on Ehe ,recora.ﬁhat We‘afe‘agreed'on this Question.
| DR. BUCK: The problem to us is.thén itl
seems as-though‘Dr. Clark is trying to have‘his cake and
éate it, too. He used é percentage on the.Cérlson—McMann
to show thé perceﬁtégé,of damaée on the fish and then '
when hefcoméé down to showing how many fiéﬁ'ére’going“toi,

be required to replace those, he goes tc absolute numbers and
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. gets an entirely different result.

This iS»enlargiﬁg both éndé‘of the scalé, now. .

MR. EACBETH: AObvibusly one should not do that.
Would it be all right if I maké & further response?

DR.;§UCK: - Certainly, you haVelfive days.:We

may have missed something in the evidence. I want to

find out if we have but oh~the‘béld statement that we have

here, that Dr.Clark says, "Well, we are on the horns of.

a dilemmé,"-that, to me means we do not know whether:-to

.go with the answer we gave here or the other answer we R

‘gave. ' ' N

MR. MACBETH:‘ers, I certainly will-réspénd té
that. |

.ArQ th¢re furtherléuestions.from the Board i
can respond to?

-DR} BUCK;»‘Would you hold while I look af my-noiés?

DR. QUARLES: I will ask you another one in the-méé

“time.

In the last day or two, I havefforgotten just where

"and I do not:haVe my particular noté on this, there was a

discussiOn of how much brood stock would be”necessary to
supply the flsh we are now talking about, and it develops

in the testlmony thaL the numbers of the females that would

be required is based on the product;on:ofﬁfemals in the

t

natural circumstances, that is, in the Hudson.

n-—
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RN

Yet Dr.Stevens in his testimony, and it seemed-

to survive cross-examination, also indicated that his

experience in the hatchery was that they could get about

20Vpercent'of.ghe eggs vielded, I think, which is quite

" different than the natural case.

So, if you could give us any additional

"information on what the number of adult females would be

‘necessary to supply this whatever number you come up

- with on this other factor, Dr.Buck's question.

'MR. MACBETH: Yes,

DR. QUARLES: What I want to know is how many

five to fifteen-year old females it would be-necessary to.

have to supply ﬁhisnproduqtionw
‘VMR. MACBETH: T will try to answer that, if
I can.. |
.DR.- BUCK: That is all I’ﬁave;
CHAIRMAN PARLER: Thank»You.
MR. TROSTEN: ‘Mr;'Chairman, could we'ﬁave a
five;to—ten minute recess?
CHAIRMAN PARLER: ALl right.
We will recess for five minﬁtés. 
.(Recéss) '
CHAIRMAN PARLER: We will resume the oral
argument session. |

Mr.Trosten, proceed with your rebuttal.
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_ 'REBU:TA£ ARGUMENT OF LEONARD A TROSTEN
ON BEEAL? OF TEE APPLICANT.
MR} TROSTEN: first of ali, vaaﬁt to lay to rest.
a.p&iht which seems to have crept into the argument here.

It has been stated'that, as a result of this research, that .|

Con-Edison is going to argue that there is no problem

-"and ask for more time or what-have-you.

This is absolutely COntrary to the position

the Company has taken. The Company has suggested to the

Board that the operation of the facility will be promptly

defined——oh0e~through-cooling system shall
be permitted until-Sepﬁember 1, 1981; unless othefwisé
authorized by an aﬁendmént tc our licehse; dperati6n shall
be permitted'after Sebtember l;’l981'on, if a closed cycle
copling system has been installed as of that date.

We have aséumed the burden of sﬁowing‘the Stéff

that,pperation'behond then should be permitted. 'We have

v_assumed'this buraen. So the argument that we are going to

~ask.for a delay is completely.off base.

‘Another point has been made here that Con-Edison

is not going to accept the results of the research program.

I submit to the members of the Board that this is absdlute;y

<

nonsénse. It is not Con-Edison that is not accepting. the
research.

It -was on the basis of research that Con-Edison
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" proceeded. It is the IntervenorSMWho are not acéépting

Intervenors who a re not accepting the results of tagging stud

researchers who did the tagging studies are wrong. They
themselves that Con~Edison introduced those tagging

14

the damage which is acceptable and for how long a period of ti

. -
. |
e

We are not talking about fifteen percent of a total popula-

nc.
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the results of;this‘research, not Con-Edison; It is Ehe

that have been done in the Midatléntic, They -are the

ones claiming through some new énalyéis that the

are the ones who are saying that the research done in the
past should not -be accepted.

I might add in. connection with_the tagging studies

studies simply to show that they Eenﬂed to confirm the opinion

of the expérts, that they did ..not refute the opinions of the
expertsias Dr. Goodyear-séid they did; |
.fhat was the use ﬁéde by Con-Edison of the tagging
studies. | | |
Now, I would like to turn td a matter tha£

Dr. Quarles raised with me, and it concerns the extent of

it is'acceptable,-

| First of all, let qs'talk abOut this fifteen
percent number and let uévbe absolutely clear that
we are talking about the same thing. ‘Fifteen percent means

15 percent of each”year class during a period of a’féw-years.

tion. The striped bass lives for 13 vears, It spawns for

ie:
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. perhaps ten of those thirteen years, in any event from 8 to 10|

'.offeaéh”Year.classvfor'thdse years starting in 1973 and

.ending at the latest in 1981.
-such a reduction, fifteen percent'in_each*ofvthdse year’
’ class-strenéth_of~a few of thése year classes would be

_ acceptable.bebause itﬁis~temporary;and’becausé the damace to

those year classes could Be reversed, not only  to those

you could not r everse the'damage to that year class.:

lel :' L

. ‘ B
of those 13 years it spawns.

 We are ndt'taikiﬁg'about a 15 percent reduction

of akﬁotal"populatidn, 'Wé are‘talkiné aboﬁt a 15 ée;Cent

reduction'of sé#eral yeaf plasées during a:éeribd'ending at the.
very.end'of‘Sebtember 1, 1981; |

Now, -it ié,our éééi#ibn tha£ Ehére is not geoing

to be as best we can determine, a fifteen vear reduction

~But our position is that even if there were

classes, that such a tempdrary reduction in the-year

year classes to the population, but to the population as a whole.
Let me make this point a‘little;cléarer if I may;

First of all, the statement that was made by Mr. Macbeth that

is ndtvso. You cOﬁld-reverse-the damage to that year class»
in two ways.

No.l.wouidkbe by-stocking;

No;‘z Wouldvbe by”chaﬁgiﬁg the fishing régulétions

to allow that year class as it entered the fishery to be
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-RIBA éxempt ffom fishing;?féésufe for an. ekﬁra'year‘or two, and -
‘ , ' 2 if Dr. "qudyear: ils 'éorrect'th;it it is really the fishing :
3 pressure on the striped bass fishery that is”controllingvthe'
. 4 fishery, then exemp'ting Vtha_t'yeavr class from fishing
s pressure wéuld‘miéigate and tend to reduce the iﬁpact, if

o any, that had been caused by the power plant.

7 : DR. QUARLES: If you are going to move on, let
8 us be sure I understand your fifteen percent this ﬁime.

You are saying that the first year fifteen percent.

10 éf-zero'year class will be remoﬁéd.
al -MR., TROSTEN:. That'is what the Board éaid,,yes,
 ']2 sir. | o o |
‘ 18y : '-DR._.QUARf_.ES: 0.K. Then the next yeér_ 15 percent
| 4 14 6f that zero year’class; ” |
1 sl | . .
f _ M3° TROSTEN:‘ Xes,s;ré' | |
o 16 : DR.»QUARLES: But the upper ones~Will.no£;ba‘
17 affected, at least to this extent. |
18 MR;vTROSTEN: '%es,.precisely,'sir;
19 o . The.éffect on .the:plant is of the less than
20 one-year old fish. When the plant starts up it is notA
21 having an impact'on.all'the:older.fish‘in the.population.'
22 ' DR. QUARLES: Then, if I had no impact on thé’

: 23 older fish, ybu would have a population decrease of 15

’ . 24 percent.
Wrcederal Repor?erls, Inc. o
R 25 "

- MR. TROSTEN: If you asswaed, Dr.Quarles, that
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there is no compensatory mechéﬁism.

DR. QUARLES:  I.am assuming all these simplifying

~things. I am trying to get the 15 percent we are talking

about here, clear.

“MR;‘TROéTEN: IfI éssume no changes in all the
édult_yéar ciasseé,_the fifteeﬁvpercent Qvér a period,éf
fhirteen years, if’my arithmétic ié-copreCt, and I will_&
cheék it if it is:wrong; over a period of thirteen years
you would »eventually'reduce_the whole.ﬁopulation-by fifteen
pércent bﬁt that is such a grossly over-simplified thing--

DR. QUARLES: I realize that. I wanted to
understand the fifteeh percent. Ilhavé it now.
MR. TROSTEN; ‘I»believe that ié-correc‘t°

=" DR. QUARLES: Thank you.
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'MR. TROSTEN: ‘Now, I would‘like.to-say someﬁhiﬁg elSe
ébQufwhat ié aCceptabié loss;‘IVérious pecplé exp#éss Varioqs
ideas:about}what is.acceptable,’and it poses a philosophical.
queétioﬁ and a costfbenefit»quesiion; T would liké fo say that
één Edison's jﬁdgment acout what is acceptaﬁle»is not £he'only
thingithat will be brough£ intQ.pléy hefe; :All thé data from
the prograﬁ are goiﬁg.to»be made‘évailable to;evéry'federal_
and state agency that has'an interest_in.this. | |

If.there is any feder%l of state agency that concludes
that a‘cerfain perceﬁtagg_is not acceptablé,on a.cost;benefit

balance or some other balance, "there are means where the positio:

that is being made in the abstract by Con Edison.

U

—

The data being’gathered in the program, the implication ’

has been made by several remarks here that so long as-somedey

is on the river in a boat'condﬁcting a -study that that is reséarbh

that that should be'accomplishing what we want. That obviously

is not the case.

You design a research program 4o accomplish a specific

result; énd unless you know what you are trying to'accomplish,
you are not collecting the data fqr that purpose. We have a
research program starting in 1969 ﬁhat fbr'the first time Was
désignedvto‘detérmine £he impacﬁ ofrsteam power plants, particu-
‘larly the Indian Point plants, specifiéglly bn thg'striéed bass

population.
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This.is tﬂe sqr£ of researdh thaﬁ'gets‘the:résults;
thgt are worthwhile in terms dfiﬁhe paftiCular problem at-hand.'
Tﬁa£ isrnot general};eséarch that:is'directedtat~some othex
problem, and I think this ié an extfemely important pdint to
bear in mind. As;far as the &ariOﬁs agencies that are’egamining “

this matter, in thé'Department'of Environmental Conservation .

and the AEC, I would. like tofmaké it clear that the Hudson

River Policy Committee is composed. of representatiVes-Of,the

'Departmenﬁ 6f.Interior, and state department of New York,

Connecticut and New:JerSey.,

The Depaffment of Interior hés a resideﬁt represen—
tative who is a staff-membef of the Hﬁdson River Poiicy Committe“
a£ Indian féint. Further, i wouidvlike to say .that the Hudson
River Rolicy Cbmm;ttee re§ieWs-thé applicéntSi research prbgrém.
They have a definite inputlinto appliéanf's research_brogram and
fhe‘applicant ﬁas néVer suggested a suggestion for a change in
the program whiqh has beén propqﬁnded by the Hudson River Policy
Coﬁmitteé; | |

| DR.,BUCK: How often does this Committee meet or
does it hoid its meetipgs; shall we say, and who chairs it, and
calls the meetings, and so on and sd forth? |

MR. TROSTEN:F It meets a few times a year, I would
say, the policy.committée. The technical committee meetéfmore
often;- There is a tecﬁnical commitfee, a wo:kiﬁg téchni¢a1

committee that operates under the surveillance of the policy
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committee. This is a ataff~tYpe committee.

The Chairmdn of the Hudson River PolicYaCommittee
traditioﬁally has-been_a’senior‘staff:member of the bepartmént
of Envifonménﬁal Conservation-af the ,state of_New‘Yofk, and';
believe that is the case today.

DR. BUCK: . Thank you.

CHAIRMAN PARLER: 'IS'there*any-repfesentation on

that Committee of organizations such as the Hudson River. Fishermgn':

Association?

| :'MR. TROSTEN:. There is noireprasehtative on that 
Gommittee of HRFA, but they are welaome~to attend méetinqs of th
Commiﬁﬁée. We have -- I think}the-rebord will demohstfate ;—
extendéd_iﬁvitatioas to the HRFA to participate fully in'théi
delibarations’Of all the_appiicant's advisory-groﬁps. vThe'HRFA‘
has.asked.for andvhas recéived informatianvfrom the Hudson.
River fdliqy Committee.

I hopeAthat answers’ybuf:qqéstion.

CHAIIIQMANV PARLER: Yes:

Mﬁ.‘TROSTEN: With regard to tha rasearch program
again, and Dr. Gobdyear's 6pinions on it, I assume, D:. Buck,
that you recognize that the remarksI was making this mofning
about the research program were directed to that aspect of the

quotatlon you were readlng to me which dealt with why he felt

the program might not produce the results.

The quotatién also said it may produceée the results.

0]
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VDR; BUCK:, Ygs, I understand._ Pért of theﬁqﬁotatiOn;
I think, was dealing with :esulﬁs which were eésehtially |
meaningleéé, or some'suéh}thing aé this. I aéSumed;youcwere_
talking abothWhy,they,wouldn‘ﬁ.  A, |

MR. TROSTEN: Thank you; sir.

Now, I wQuld like ?d turn for a moﬁent to the compen-
sation question again. "Again, théré has-been-a tendency ‘in

the remarks made today to indicate that first of all, we have

vital}y important that compensatiOn.occur during that partiéﬁlar_
year. |

| The.recofd'shQWs‘that’compénsation COuid.océur in
some-otheriélements of_thé striped bass:ﬁopulation. The £otél
pobulation thét_i‘wasdeséribingto Dr. Qﬁarles,'that is, 1E
need not.specificalli océur'iﬁ that vyear, although itiis most
likely té'occur in that year.

Furthermore, it.is no# neceésary to idéntify a
specific mechanism éo fesf pro?ided you see.ﬁhe results of
compensatory mechanisms. Iﬁat is the kéy thiﬁé. We are not
here to test whether or not a particular theory is‘applicable,
What Qe are here to do is,.what We ére trying to do, is test
the'actual.results.

I.would like\to turn for a moment to several df'the
remarks of Mr. Corcdran.b

Our response to the New York state brief, I think, isg
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iftransfer w1th1n the economy that 1f ‘a
vrtTWOulduconstltute as_much a'benefltl
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-‘j not needed._
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dispositiVe.of theZQuestion of the need_to'oonsiderathe
potentiai findings.t.The matter is-innlitigation.in”the.oourtsf
of the state of New York.; fhe'secondvhiéhest.bonrtfinfNenfdﬂk
York state has determlned that the lower court was wrond in

grantingwsummary-judgment, that Con Edison is>entitled_to”a1'

trial'on.the»fﬁndamentai'issues_in.thisfmatterf :f'

as “it would a cost;

aréument.‘.;'if,frjxfjf_7ﬁ

Corcoran has 1mplled or sald that permlts are

I would llke to frankly have a c1tatlon from Mr.ip'

"Corcoran, or. perhaps a 1egal oplnlon from the«attorney general s;f;

18 offlce that ‘we: do ont 1ndeed need a permlt from the Department

_onservatlon;

Our oplnlon is that we . do need such a permlt.;er;;

Corcoran, I belleve, is not speaklng for the Department of
If he 1s, I would
llke to be adv1sed of thlS.

can do to supply the best env1ronmental report we can to the :1

Department of Env1ronmental Conservatlon, whlch w1ll rev1ew 1t

:fl";a;é-_ae‘tqallgy;*wefe{ paid, |

‘and [

We w1ll certalnly do the best we :.]
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tower in_operatidn,or~under.construction-today that uses

169

and haé-torreview it. We will do this whethér'theidatanéré

The Department of'§nvironmental Conservation has not |

reviewed any environmental report on closed cycle cooling at

Indian Point 2, and until they do, they will not give us their

There has been an indication given'that we could .

bring in fresh water from above Chelsea to supply makeup for

> .

the cooling water, or tOwers..-The.evidence_offregord'here that |

indicates_that'the4cdst‘would'be'horrendous to'éofthis,‘and'
that there are severe problems aSSOCiated»withﬂdbing,it;fépart

from the coSt,Tproblems_of‘reliébility.

I would like to point out that there is néxcopling' i

saline watér in_anvarea.that has~végeta£ion df_the'typeithat
grows‘at'Indian Pqiht{ jWe'afe dea;ing with a valley Which has
special metebrblogical cdhditioné; 3 |

Thé’fecd?d shoWsithaﬁ the‘Abpalachianiconditions are
not the same as the conaitions at Indian Boint, and we will
Supply a.traﬁscript iéference fof the-Board,

Turning to the Mid Atlantic fishery, Mr. Corcoran
miéstated-our pbsitién when he said.that we wére saYing thét a
10 percént kill wduld_Be acgeptable. ‘The 10 percent-numbér thaf
we used relatéd to our estimate of the ¢ontribution’of fhe Hudso

to the Mid Atlantic, and we were simply stating in our brief

n
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that_if_the_Boardﬁhad found that the Hudson RiVer'oniy'cohtrif

buted 10 percént to the Mid Atiaﬁtic;'ﬁhiéh Was_one of our

COntingents,_then the:éost-benefit analysis would have_been

flawed, because they were

percent contributibn, and

'lO—perdént,number,"

Concerning the Burns
to make it clear that the Burns
nmonth Study that was -done

of data. It was an examination

thinki

it was

ng ‘in terms of 20 to 80

‘in that context we used the

and Rowe report, I would like

and Rowe study was a several

-withoﬁt collection of one:ssingle piece|

of what was.therg and the

preparatioh'of'a preliminary scoping:studYVfor.ourluse'in:pré_

pariﬁg the cost—benefit analysis néwly required at that time by

the AECPs'regulations.

- There was no evidence that Burns and Rowe ever

looked at conditions in the Indi

an Point area, and in fact, they

did not. I would further~1iké.to keep the Board straight.én

ore point. So-called Exhibit 3~C{:which was the Applicant's

cost-benefit analysis submitted

to the AEC in response to this

requirement is not in evidence in this proceeding.

'We-nevér submitted i
evidence. We névér offered}it
it'éhowed.there wés an adequate
cYcie ﬁooliﬁg.‘,We simély submi
Commission because theiAEC's re

We never asserted that this sup

t in evidence,;and it is nOt‘in
1ni$ﬁpport-of-aﬁy contention that| -
basis .for choosing a closéd
tted it to the Atvomic_“Ener‘gy

gulations require us to do that.

ported an environmental analysis
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of ‘closed ‘cycle cooling, and it is not in evidehce .in this

'proceeding.-

The Staff has not done environmental studies. It is
quite'élear-from the.record'that the Staff has not examined the

environmental area around Indian Point. They required us to

“perform-an environmental study, $0 there is no environmental

‘analysis in: this éase[with regard to cooling towers at Indian

Poiht.

Mr. Madbeth mentionediﬁhét @hé’Sqeniq Hudsdn;
Preservétion‘Conference'had written a‘létter to fhe AEC which
appeafs in Volume 2 of'the Final EnVircnﬁgntal«Staﬁemenf}'saying
théy"did nbt'Qppose‘cbbling'tbwefs; |

The letter is not in evidence. The Scenic Hudson

,Preéérvatiqn Conference is not an organization that has concerng
itself with the aesthetic appearance of the area around Indian'

Point. They have concerned themselves with an area around the

Cornwall sité,far up the River;

ff'oné wants to look at nonzrecord evidence, éne
cbuld l§ok a£ the letter written by the méyof_of_Buchénanff-
nonteVidéntiary material, fater - with'regpect-té'thelprqblem

of getting a zoning variance for the cooling tower.

-

Now, turning back for just a moment to the matter
of cbmpensation, theré have been-several’statements made that
the record shows that there is no compensation in the West-

‘Coast striped bass population. This is not the case, and we

d



" dh9

10
Bk
12
13

14

15

16

17

19

20

21
22

- 23

A‘dero? Reporters,

24

nc ]

25

program.

18

willySupply transcript references.

I have just one final remark to make with regard to

what Mr. Karman has said. It is quite~clearﬁthat‘this Board has|

not found that there would be an irreyersible;impactvduringvthe

extra year or so that'we WOuld.haVerto complete the research

that you can see that the. perlod that they were talklng about
there was the extra perloa for the research program, not the
period>for con51der1ng studles on closed cycle coollng.

I think Mr. Karman has mistaken what the situation

is in the Board's opinion,'h The Board has found:specifically '

that there will be actions that can be taken to mitigate the

effects of,onceéthroughicooling during'the period prior to
1978, and I spe01flcally call the Board s attentlon to that.

Thank you, Mr. Chairman. - I have concluded.v

|CHATRMAN PARLER: Tﬁaﬁk7y¢u.

'Do.you'havehany queétions?A

DR. BUCK: No, I don't.

'CHAIRMANcPARLER: Do you:hate any'qUeetions?

DR. QUARLES: No.

MR. MACBETH: Could:I reply to two or three factual
pointsvthat'Mrr Trosteh jﬁst raised?rv |

' CHAIRMAN PARLER: Go ahead.

I submit that if-the Board will look'back at the~recof

v - gege
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REBUTTAL ARGUMENT OF ANGUS MACBETH ON BEHALF or

HUDSON RIVER FIbH“RMEN S ASoOCIATION.

MR.'MACBETH: -?he flrst 1$ Dr. Quarles"' question
abeut the~15.percent,.and»the chart on Page 44-of-the ihitial
decieion showe the effects, aﬁd‘after five'years, the'percehtage
goes‘up, becauSe then’the_fiéhﬁthat-were.redQCed by 15.percent
are coming back t'o:sp'awnf | | |

So at the end of 10 yearsQiYOd woﬁld haveran effect
Ofrreductien ofde’pereeht.,"Ehat.is.both of the first year class
and of the tetal adult populatioh.. So overrtime, the number
goes up from 15 as the year class thet;Was reduced comes back
to spewn.- That was one point I wanted to make.

7The secondeaé the Hudsoh River'Policy:Committee.
The;HudSpnhRiQer Eishermen's Aseociationhesked tobhave_anAenvireI
mental representative'on'thevPolicy‘Committee’some yeers aéo,
and the Pollcy Cdmmlttee refused to do that, and I can prov1de
the mlnutes of the Policy Commlttee if that would be useful

Further, I wrote the Pollcy Commlttee -on behalf of th

Fisherman's Association in the middle of_last year, asklng to be

inVited and informed of future‘meetings of the Policy Committee -
and received_no resopnse‘from them. |

So while Con Edison has'frequently, now, tried, Id
think“quite'honestly,htO-havevthe fishermen appraised of what

they are doing,_that hasn't.been true with every other group,

and the Policy Committee in particular.

N—

(1%
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fThe'thira'question is whether Volumev2'of-the”

Final Environmental Statement is in_evidence;!andgit was admitted

iﬁ évidence:at'page;627l_r-

CHAIRMAN PARLER: That wasn't the point, not Volume

2 of the Final Environmental Statement. I thought it was the

|| Applicant's Exhibit 3-C. -

MR. MACBETH: He made two points. One was'

_Exhibif 3-C and the other was the Scenic Hudson letter.

i

CHAIRMAN PARLER: Do you have other points?

MR. MACBETH: That is it.

" MR. TROSTEN: It is a matter of clarifying the record

here, Mr. Chairman. -Supplement 2 of the Final Environmental

Statement, or folume Z,Vis not in evidence.
established Veryvdlegrly.v.

' The Suppléﬁent 3 to fhe Final; or_the.environmental
‘report of.the Applicgnt also ié not.inievidenée. Theré is‘an '
Exhibit 3-C which ié in evidence, but supplement 3 of the
Applicant;s énvironmental report is not in evidence in this
.proéeeding._ |

MR. MACBETH: I thought it was. If it isn't, I

3don‘t find immediate reference to it, and I won't dispute that

now. Bﬁt I thought the whole envirbnmental report was in

evidence, not just the first two supplements.

But certainly the basic burden of the report is in .

o v -
evidence. That is Exhibit V.
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gm12 1 'CHAIRMAN PARLER: The record should clarify the
‘" 2 Situation-' as to what J.S 1n eviderice and ‘what ‘isn't, ‘hopve:fiulzly‘.‘

-3 | | On behalf 6f the Board, I would iike to thank

f-N

icbunsel'for participating in this argument and. attempting to
3 -_as‘su're ourselves that we don't overlook any material part of
' 6| the evidence that is relevant to the positions that the

7 respective parties are urging us to take in our decision.

8 ~ That is’ the purpose of the o‘rai .a:gumént., the

9‘ pu;pose bf_ our ,gue_stiohi-ng,' 'val'so";_ and also the purpose of our
]Q asking you ‘- to provide us, 1f you will, ,with the. citations that
1 .are.rele\}ént to the"jqi;estioinsv, ~some- of 't'he": questid'ns ‘that were
12 a‘s}.(ed.,l | |

| . 3 Earlier .in this argument, in conrilec_tion_-_wi_th.thve»

' 14_ supplying of -thé civtati’o'n_s, I vsta.ted _tha-t"the‘time shbuld'-be
15| five days from today. Since that time, it has become apparént
_ ]6 that the B.oard,has 'to.rprepare’ questio'né and send them'b to. the’v'_
17 |l Requlatory Staff for:-:resporiséa, so the time fo-r. the parties to
18 'sﬁpply théir ‘-'cinta;tions will be'the ééme as the time that we

19 .gvive .thé'Regulatofy Staff to sSupply the answers to_. the question,
20 and we'w-ill ask the regﬁlatory istaff‘.v | | | -

21 R ; rOf. éourse, you will not know éxactly what that time.
'.v 22| is until you recéiverb the questions. Whlatev'er-i thé time will be,
‘ ~ 23|lit will be at- 1eést’ five days after youvactu'al_ly receive the

' . 24| dgocument.
deral Reporters, Inc. .

25 - Do you have anything else?
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" Also, on behalf of the Board, I would like to
thank'Mr; Corcoran and Mr. Maébeth'for travelling down here fro
NeinorkftO'participate in the argument.

This session.-'is concluded.

(Whereupon, at 3:50 p.m., the session was concludéd.)‘

m




RECULATORY DOCKET FILE CORX

T3 33‘?1 Tj %‘7"\ 73 "{Mm\f] FEFIL F1 [P0 ";":fiz
e IR 1% % s
; ’ ek 4”&L~ u&gduﬁﬂu ): Bxsﬁ‘ “

XO5 11 Too A D,



