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WRBloom/wb 1 . UNITED STATES OF AMERICA
CR 1094 S N B ' ' :
- 2 NUCLEAR REGULATORY COMMISSION
3 '—f—--—--———----__;.:;::;LIZZ;::;;'*“fm~~m—w~m
e 4 In the matter of: : )
5|| CONSOLIDATED EDISON COMPANY = : Docket No.: 50-247
. "OF NEW YORK : s
RN 6 _ _ :
o X (Indian Point Unit 2) :
7 7/l e e - +
8
‘ NRC Public Hearing Room, lst Floogr
9 - Wilste Building,
' 7915 Eastern Avenue,
10 Silver Spring, Maryland.
N _ Wednesday, 27 October 1976
12 - The above-entitled matter came on for Prehearing,
13| pursuant to notice, at 10:15 a.m.
14 BEFORE:
15 SAMUEL W. JENSCH, Esq., Chairman
_ Atomic Safety and Licensing Board.
16
- DR. FRANKLIN C. DAIBER, Member
17 ‘
R. BEECHER BRIGGS, Member. S
18 : '
’ o APPEARANCES:
L 19 : _
> 4 o ' LEOWARD M. TROSTEN, Esq. and EUGEHE R. FIDELL, Esj.
i\'\\ 20 ' o LeBoeuf, Lamb, Leiby and MacRae, 1757 N Street,|it
. ’ Washington, D.C., and . :
21 EDWARD J. SACK, Esqg., Law Department, Consoli-
< dated Edison Company of ilew York, 4 Irving.
22 ' A Places, iHew York, W.Y.;
on behalf of the Applicant.
23 _
. STEPHEN H. LEWIS, Esg. and MICHAEL W. GRAIWEY, Esy
24 . Office of Executive Legal Director, Nuclear
Ace-Federal Reporters, Inc. Regulatory Commission, Washington, D.C., 20555;
' 25 On behalf of the Regulatory Staff.
L
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SARAH CHASIS, Esq., Natural Resources Defense
Council, 15 West 44th Street, New York, N.Y.,
* , on behalf of the Hudson River Fishermen's
. Association

PAUL S. SHEMIN, Esqg., Department of Law,
2 World Trade Center, New York, N.Y.,
on behalf of the Office of the Attorney
General, State of iew York; Department of
Environmental Conservation of the State of
New York; the State Energy Office, State
" of Wew York, and the New York State Public

Service Commission.

CARL R. D'ALVIA, Esqg., Village Attorney, Village
of Buchanan, Wew York, 395 South Riverside
Avenue, Croton-on-Hudson, NWew York; on behalf
of the Village of Buchanan. '
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’ PROCEEDTINGS

. CHAIRMAN JENSCH: .Piease come to ofder. }

ThisAproceeding isha prehearing confereﬂce in
the matter of Consolidated Edison‘Company-of‘New York, Inc.’
in reference to its Indian Point Station, ﬁnit ﬁo. 2. The
proceeding is related to a proposed amendment or an applica—:
tion by Consolidated Edison for an extension of the period
of time withiﬁ which once through cooling operation of the
Indian Point Station, Unit No. 2, may be had.

The order convening this prehearing conference
Qas given general.public distribution which included publi-

cation in the Federal Register as reflected by Volume 41 of

the Federal Register at‘page 45,919 and wasvpublished on

October 18th, 1976. This date was selected after a consul-

tation with the parties who indicated that either October

"'27th or 28th would be a convenient date for this prehearing .

conference,

This prehearing conference follows the previous
one whicﬁ was held in White Plains, Néw York, a£ Which time
consideration was given.to a presentation respecting a sug-
gestion for the preferred type of closed cycle cooling. And
while in:some respects these two'proceedings have some.
cormon elements, they are distinct in the sense of two separ-
ate presentations by the Applicant -- or the Licensee,

rather, the Consolidated Edison Company of New York, Inc.,




eb2 ] | and therefore, two séparéte proceédings are maintained.
2 ‘ _Before we'procged, mention shbuld be méde that
‘ 3 thé microphones here are not at their peak performance and
4 all persons speaking ére requestéd to speak directly to the
5 microphone with sufficient volﬁme éo thaf-— We_won't need
5 the microrhones, I guess.
7 ' May there be appearance on behalf éf the parties '
'8 to the.p:oceéding? - Is there an appearance on behalf of
9 »Consolidatea Edison Company of Hew York, Inc.?
10 " MR. TROSTEN: Yes, Hr. _cﬁaimﬁap. I am Leonard
. 1R M. Trosten of the firm of LeBoeuf, Lamb, Léi?yuqu_MacRae{A

12 1757 N Street, N. W., Washington, D. C. I'm appearing here
13 today on behalf of the Appliéaﬁt, Consolidated Edison Company
14 of New York.

15 Appearing with me here today are my associate,

16|  Mr. Eugene R. Fidell, and Mr. Edward J. Sack of the Law

17 Department of Consolidated Edison. Mr. Sack's address 1is

18 4 Irving Place, Wew York, New Yorkf

19 CHAIRMAN JENSCH: Thank you, sir.
lf}gn N . 20 N ] Is there an appearance on behalf of the Regulatory
‘ 21 staff of the Commission?

.22 ' : 5 MR, LEWIS: . Mr, Chairman, ny name is'Stephen H.

23 Lewis, appearing on behalf of the Regulatory Staff.

24 | ‘.I'm accompanied by MNr. Micﬁéel W. Grainey.

Ace-Federal Reporters, Inc.

25 CHAIRMAN JENSCH: 2nd your address is, please?




eb3 1| - MR. LEWIS: Washington, D. C. 20555.
‘2 : ~ CHAIRMAN JENSCH: fhank you, sir.
3 A IsAtHere an appearance on behalf of the'State of
4 New York? )
5 MR. Sﬁégzsg' Yes. On behalf of the State of New
6 Yérk, my name is Paui‘é. gﬁéﬁigtA My address is Department |

7 of Law, 2 World Trade Ceﬁtér,vNew York, New York 10047.

'8 : CHAIRMAN JENSCH: Thank you, sir.

9 Is there an appearance on behalf of the National
10 Resources Defense Council?

1 MS. CHASIS: My name is Sarah Chasis, and I'm

12 appearing on behalf of ﬁhe Hudsbn River Fishefmen's Associa-
13 tion. My address is the Natural Resources befénse Council,

14 15 West 44th Street, New York, New York 10036.

15 | CHAIRMAN.JENSCH: Thank'yqu, ma'am.
ié '.7£w£;iié;é>;£;£:; all the appearances. Is there
17 any other formal party to this prbceeding whose appearance
o 18 should be entered?

%?;f. : .19 | ' (Ng response.)

  ' 20 CHATRMAN JENSCH: I hear no such request.
21| B should state we have received a petition seeking
22 to intervene in this proceeding by Carl R. D'Alvia, who
23 resides'in Croton—on—Hud%on, New “York, and he states he's
24 the village attorney forAthe Village of Buchanan.

Al _deral Reporters, Inc. ‘
25 - In this petition, permission is requestad to
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- Edison Company to that petition wherein Consolidated Edison

it has no objection to the petition and sets forth reasons

intervene in this proceeding.

There has been an answer filed by Consolidated

takes the position that the petition is really for and on
behalf of the Village of Buchanan and the petition therefore
should address the interests of the Village of Buchanan in
this proceeding. And unless there is objection to that posi-
tion, we will 0O consider that the petition is for and on
behalf of thé.interests of the Village of Buchanan.

Comﬁents are fequested'by the ?arties now of
record in this proceeding to that petition on that basis.

" Consolidated Edison Company's answer has indicateg

why it believes that the late filing by the Villagg of
Buchanan is excﬁsablé, that_i£ has interests separate and
distinct from other parties‘that would not otherwise be ade-
quately represented in the proceeding,.and therefore recon-
mends the acceptance of the petition for and on behaif of the
village of Buchanan. |

‘What is the view of the Regulatory Staff?

MR. LEVIS:  Mr. Chairman, our response to the
Village's petition was filed yesterday. You undoubtedly
héve not.yet recéived it. I will summarize what we said

there.

We do not oppose the admission of the Village of
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ﬁuchahan into the two—yea: extension request proceeding.
Although the petition»is untimely,'because of.the present
status of the extension of operation -- of the interim opera-
tion proceeding, namely; that the Final Environmental State-

ment will probably be published in the month of November but

- is not yet out, we do not believe that the untimeliness is

an overwhelming factor in the situation and we don't think
that the Village's edmission into the proceeding would have
the necessary effect of delaying that proceeding.

We did note'ie-ouf response that there are
numerous assertions in the petition which relate either to
the Village's position that it is opposed to any type of
cooling tower or:a position that says;thet some type of cool-
ing tower other thah'the natural draft wet cooling tower%
should be adopted, and we do.point out invour response tha£
both of these positions are-inapprepriate in the proceeding
on the request for an exXtension of time.

With respect to the guestion of whether or not
towers shouid be built at all, that really is not an appro-
priate consideration in either of the two amended proceedings
presently pending;with respect to the épeeific choice or
type of éower, that of course ﬁas been the major point die—
cussed in the seleetion of the preferred type of tower system.

So we did point out that while we,ha&e no objec-

tion to the petition, that it should be clearly understood
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and in fact I might add that dgriﬁg ofal discussions with
Mr. D'Alvia last week in New'Yorkvhe confirmed for ne thét
it is the Village's intention to have‘this petition pertain
only to the extension of ihterim-operation proceedigg and
not to the selection of a tower proceeding.

On that basis, we did not oppose its admission.

CHAIRMAN JENSCH:  Very well. ?

- The State of NeQ York?

MR.-SQEQQQ;_.We'have no bbjection to tﬁe ad-
mission. .

CHAIRMAN JENSCH: Hudson River Fishermen's Asso-
ciation?

MS. CHASIS: The Hudsoﬁ River Fishermen's Asso-
ciation does not oppose the intervention. IHowever, we had
many of the same reservations expressed by the Staff coh—
cerning the bfoédness of the petition in terms of the issues
ahd problems which the Village is concerned with.

And we would also poiﬁt ouﬁ.that quéstions re-
lated to whether or not a tower should be,buiit'and if a
iower is built, what kind of tower, are not pertinent to this
e#tensién proceediﬁg. And therefore; to the extent of their
inﬁervention, their evidence, ér whatever the Village is
planuing to come forward with should be related solely to ﬁbe

two-year extension issue.

'MR. TROSTEM: Mr. Chairman?
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CHAIRMAN JEISCH: Very well.

I should note the ébsence of Dr. Daiber. He is
en route. He had expected to be here at 10:15. He had
‘indicated if he were unable to arrive precisely on.time that
we should go ahead. He will be here and will partidipate in
all matters.

Is the:e any.objecﬁion by any party to continuing
in his absence?v

(No -response.) | )

I hear né such objection.

He has been undoubtedly delayed by some traffic
arrangement. |

Excuse me. Do you wish to speak?

. MR. TROSTEN: Yes, Mr. Chairman.

I have a comment on the remarks made by Staff
Counsel and Céunsel for IRFA.

As our an;wer indicates, Mr. Chairman, we support
the granting-of the petition for intervention by the village
of Buchanan. It is our view that.this intér§ention will.not
resul£ in a delay of the proceeding and we certéinly do not
want to see any delay in the proceeding.

However, we feel it is improper,ﬁo make a judg-
ment ﬁgat issues pertaining to whether or not any type of
closed cycle cooling system is necessary, those issues are

pertinent in the two-year extension proceeding, and I don't

7o
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10

tﬁink tha£ it's proper to take the position éhat the question
whether any type of a closed éycle cooling.system should be
built is beyond the scope of £he two-year extension pro-
ceeding. | |

It is pe;tinent in the sense that the granting
of the extensidn that has been requested preserves an optioﬁ
which we consider, and we have innted'this out in detaii
in our Environmental Report and in odr Application, tﬁis
option is preserved by the gfanting-of the extension tney
have regquested. So_in that sense, the issue of whéther any
type of a closed cycle cooling system should be built is

pertinent'to this proceeding in that limited sense.
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11

CHAIRMAN JENSCH: Well, we'll give consideration to
that phase of itvgs we progeed'in this hearing, or prehéaring
or any evidentiary hearing.

The attention of tﬁe parties should be called to
a communication which I receivéd and which does not however
reflect service on other parties to the rproceeding. It came
in yesterday and I did not have an opportunity to heretofore.,
inform the partiés. It's signed by Bernard G. Gordon and the

correspondence paper indicates he is a Senator in the State

of New York and he's chairman of the committee on the judiciary.

He has enciosed a copy of an article from the
New York Times entitled "Geologists Find Radioactive Waste
From Con Ed Building Up On The Hudson."

I will make this évailable to everybody for readiné
now, but i'will try to arrange for its copying and.general
distribution té all parties and placing in the public record.

-

With that preliminafy, perhaps we can proceed. '
wé would like to await Dr. Daiber's arrival befdre
we indicate the view of the Béard respecting the petition to
intervéne; but for the purposés of the proceeding so far if
the Village of Buchanan's attorney desires to make-anv state;
ment about the Village's participation he may do so.
Do you desire to make any statement, and if you do

would you kindly give your full name and address for the

Reporter?

y
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If I may,repeat, for tﬁe prééent purpoées we'll
assume that the Village of Buchanan ié'a pafty. However} the
formal order will await the arrival of br. Daiber, but if you
dgsire to make any.statement.és the other parties have done
here so far you may do so, if you will giVe your full name
and address to the Reéoftert_

MR. D'ALVIA: Weil, the onlv statement we would
like to -~ (

CHAIRMAN JENSCH: What is yoﬁr name, please?

MR. D'ALVIA: My name is Carl R. D'Alvia. I am
the Village attornéy of the Village of Buchanan, New York.

CHATRMAN JENSCH: Ané vour address is?

MR. D'ALVIA: My address is 395 South Riverside
Avenue, Croton-on—Hudson, New York. - |

-The only statement we'd like to make in connection

with the proceeding that's at issue here today and which you

are going to have a hearing later on is we would like to wait

-~ the Village of Buchanan would like to wait until you re-

ceive a Final Environmental Statement from your Board and also

X
we would like to wait until the 'Fisheries statement or the

report and the study that Con Edison has made with respect

to the fish life in the Hudson River has been evaluated by

them and then at that time we'll decide what to do. That's
the reason why we're here. We'd like to -- we're in the

position that we want Con Edison to have the extension of time
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the proposed extension of time consideration.--~

we're too late with respect to that because I think it has

for a .extension of time of operation of the once through

13

for those reasons.
| CHAIRMAN JENSCH: Did you hear the statement by
Mr. Lewis of the Staff saying he met with you in ﬁew York the’
other day? o K _ -

MR. D'AIVIA: Yes, sir, I have.

CHAIRMAN JENSCH: ?ouAheard his stétément, did ydu,

in which he stated, as I recall it, that you are interested in

MR. D'ALVIA: Yes, sir.
CHAIRMAN JENSCH: =-- and not the type of cooling
tower to be built. N

MR. D'ALVIA: Well, I think as far as the cooling

-- well, we're interested in the cooling tower but I'm afraid

already been decided by you gentlemen, by youf Board that
there is to be a closed éycle cooling tower and it's just a
question “of‘what tfpe. 0f course, we'd like to get into that
also if we ‘can, but if the Board still rules otherwise then
we'll just stay in the one proceeding.

CHAIRMAN JENSCH: Well, as Mr. Lewis expressed it,
as I recall it he said his conversation with vou indicated that

you were interested primarily in the request by Con Edison

cooling system and that is your position, is it?

"MR. D'ALVIA: That's our position, that's right.
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CHAIRMAN JENSCH: That being your interest and your

we will consider your petition on that basis; and

vou so understand, do you not?

Mr. Lewis'

do you?

MR. D'ALVIA: Yes, sir.
CHAIRMAN JENSCH: And you don't disagree with

s statement of his understanding of your position,

MR. D'ALVIA: That's correct, sir.
CHAIRMAN JENSCH: All richt.
Thank you very much.

We might note here that Dr. Daiber has arrived

and we have just completed the statements by the parties of

what they

feel their views are about the petition to intervene

by the vVillage of Buchanan. We 'will have an opportunity at

been made.

.a recess to{consider with Dr. Daiber the statements that have

‘We can now, then, proceed to a consideration with

the parties of what they believe we should be doing at this

prehearing conference as well as what other procedures might.

be undertaken to expedite this proceeding. Con Edison has

" sent us, or, rather, I did receive this norning a copy of

a filing made bv Con Edison dated October 20 addressed to

the Director of Nuclear Reactor PRegulation in reference to

¢

the subject of proceedinq for extension of operatinn of once

-

‘through cooling. The Con Edison document is in the Public
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" Document Room, as I understand it, and was signed by William

\

J. Céhill, Vice President of Con Edison, énd the letter speaks
to several matters, one of which is theirlanxiety.to proceed
promptly to this considefdtién of their request for extension
of opératiqn wi?h once throuqh cooling.

_ I'm not going to undertake to describe all aspects.

The ful; document is available for review. As I understand

'it, one of their complaints however is that the Final

Environmental Statement seems to be subject to some varving

predictions of release,and I think Mr. Lewis indicated that

it would be published in November. Is that correct?

MR.-LEWIS: That's our present schedule, some time
during- November. |

CHAIRMAN JENSCH: _Can you do anv betPer than tbat,
"sometime during" befqreJ after or.in between?

MR, iEWIS: It's very hard for me to do. We're
almost into November, so.I will stand by"some time during
November. " '

CHAIRMAN JENSCH: All right.

Very well, will the Applicant speak to the matters
we should be getting on with in this oroceed1na°' , /

| By the way, if I might interrupt, we have talked
about‘-his other proceeding,-the sglection of the preferred

type of cooling system which was the subject of preéentations

ﬁp in White Plains a couple of weeks ago. I wonder'if, while
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‘matter; is it much of a chore for the parties to address

.or a town in the State of New York can not interfere with the

P N . ) ‘v A ) 16

there have been several briéfings and discussions about the

themselves to a briefing situation on the finality of the
issuance of a permit from the Village'of éuchanan, which I
understand is at 1itiqation. éerﬁainly permits of this kind
must abound throughout‘thé'land, not only in New York but in
many other areas. Pafticularly.important, howevef, in New Yor]
as Mr. Sack poinfed out at our hearing that the court held

as I understand it in the pending litigation that a village

rendition of pubiic utility services by a public utility.

Now my research into‘the law has indicated that
that seems.to.be the uniform rule in the State of New York
and while there has been injected this preemptive situation
which seems to invite a lot of litigation or briefing, to
wha£ extent can we say that the State of New York's law is
uniform certainly up and down the Hudson. The cases that I
regd in reference to Teirytown'and I’ think mavbe another -
town‘in there where Con Edison itself has been involyed the
law has been uniformly applied that a village or.town through
zoning can not prevent the utility from rendéring its required
utility services.

' Does that -- the question I have, then, is does
that permit such a finali;y that we can‘recognize fhat a

permit is -available and Con Edison then has received all the

!

(A
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of federal legislation,.we can wish them good luck and God's

~and I believe Con Edison has had copies of the decision,

17

necessary permits so that while'it's probably interesting

from a philosophical point of view about preemptive aspects

speed in carrying on their fine endeavor, but let's take a

look at the law as it is and recognize that there has not been
_ O .

any exception to it and that therefore we can not be restraineg

let us say, by the pending litigation and say that all appro-

vals have been received?

Hudson River, would vou care to speak to that mattey

MS. CHASIS: Mr. Chairman, I just wanted to point
out that the appellate division of the State Courts of

New York has ruled on the appeal of the Village of Buchanan

which was issued on October 25.

CHAIRMAN JENSCH: To keep us from suspense, what
did they do?

| MR. SACK: If you will permit me to distribute it,

to speak to thié, first of all we just received it on Monday,
the decision of the -

CHAIRMAN JENSCH:‘>We are_recéivingbfrom Mr. Fidell
copies of the decision.

| Will you proceed, Mr. Sack?

I;IR. SACK: To put this in context of the statement

you =just made, Mr. Chairman, in the firs£ argument before thé

Supreme Court in Westchester County we did refer 'to the State
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doctrine which, as you have indicated, I thought was more

conclusive than the federal oreemption issue, so I put the

- State arqgument first and then the federal preemption argument

' last.

fhe Westchester Court, as vou know? accepted the
federal pfeemption argumént and was siient on the state law.
Now the appellate division first says that the agree with
the special terms finding on'federal\preemption, then they
also say that -- there is also a reference here to state law.
It says: | |

"And coﬁclude also that such action" --
the denial of the variance --

"contravenes state law.”

That's on page 2, the fourth line, the third and
fourth line: |

* ..that such action contravenes state law.“~

'S0, in those four words in this very brief opinion

they are referring to doctrine which the Chairman referred to

. a few minutes ago.
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'So now the appellate division is saying that a
denial of the variance offends both the federal law and the

state law.

They altered the federal court's decision in a
certain respect since the lower 'court enjoined the

Village from regulating the construction in any manner. The

appellate divsion thinks that that is going a little too-far.'

tThat tﬁey do here is they deléte from the lower court order
tﬁat language of pronibiting regulation in any manner and
they direct the zoniﬁg board to issue the variance to Con
Edison for construction of the tower.

| Then they say that Buchanan may regulate local
and incidental conditions and in the opiniqn they séy that
they had imposed éuch regulation as is reasonable and.not'

inconsistent with the construction of the proposed facility.

CHAIRMAIl JENSCH: I presume that means the trucks

bringing the material in will have to confine themselves to

the right side of the road and not excéed the speeding limits |

and stop at stop signs.

MR. SACK: I believe thatfs right. I think thAt
stems. from an exchange i haﬁ with the court in the oral
argumenf when they were pressing the‘question Qf not being
able .o regulate at all. And I had to admit that ﬁnder the
cases on federal preemption they couid not interfere with

constructing something the Commission had ordered us to
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construct but they c§uld otherwise regulate, impose fire
rules and sanltary rules énd other the other 1nc1dental
local regulations. And the court apparently accepted that
argumnent. |

Now getting back to your first quéstion as to
where this leaves us on‘tﬁe doctrine; it leaves us in the
position where we have a very favorable’appellate division
decision. The brdeg has not vet been entered and after the
order is entered, the Village has 30 days té appeal.

So-what the status of'the.case is reélly depends
on what the Village does by way of appeal.

CHATIRMAN FENSCH: ‘Well, maybe we should try to
get the decision out right away, within the 30 days, on the

preferred type of cooling system.

MR. SACK: £ is ny undérstanding the court
enters the orégr and it is usually just a matter of days.
It's nothing'we have anv control over. Then the 30-day
pefiod rgné.

tlow the problem with simply relving on_your view

of the law which is now confirmed Dby the appellate division

~is that the Village is arguing that in view of all the un-

certainties -- and Mr. D'Alvia may be ready to express the
Village's views better than I, since he's here. But:
basically their argument is that in view of all the uncer-

tainties surrounding the construction of the tower, there is




eb3

10

n

12
13
14
15
16
17
18
19

20

21

Acw . edercl Reporters,

22

23

24

Inc.

25

21

hot a sufficient direction to proceed to justify the applica-
tion of these docﬁrines. |

| The Village-doesn't really contest fhe existence
of thé state law doctrine which you referred to, and the
federal preemption doctrine. They sayufhey don't believe it
applies to the facts'of oﬁr case. |

Now they have‘lost ﬁow before the‘Supreﬁe Court

of Westchester énd the appellate division, and we just. have
to wait and see what their next move will be.

CHAIRMAN JENSCH: The next step is the Court of

Appeals?

MR. SACK: The next.step—would be aﬁ appealrto
the Court of Appeéis.

CHAIRMAN JENSCH: Is that on a certiorari type
of approach to the Court of Appeals?

MR. SHEMIN: Hr. Jensch, I think I can amplify.
Eecause it was a unanimous decision upholding the court below,
putting'aside the technical modification, they have to move
for leave'to appeal to the Court of Aépeals. And if the
court denies that leave, that's the end of it.

MR. SACK: I hesitate to quarrel with the

Attorney'General's office on state law, but I since I'm nct

"familiar with it, I happened to take the time to look at the'

civil practice law and rules yesterday before coming down.

and although one section says what Mr. Shemin -




; 22
| eb4 1 says, there is another sgction bf the civil pfactice lawr
| 2l which says youﬂcan,appeal as-of right wheﬁ there is a con-
3 | stitutional issue, when there's an order from the Appellate
4 Divisién Where»it directlf involveé the construction of the
" 5 Constitution of.the Uﬁited Statés.
6 : ' ' so because a constitutional issue was involved
5 . 7 there may be an appeal as of‘right.
1 8 MR. SHEMIN: It gets a little more technical.
9 HMr. Jéﬂsch may be familiar with various constitutional
10 matters involving three-judge courts which have said-pre-
1 emption involving the supremacy clause is not the type of
12 constitutional issue one norﬁally assoclates with the type
13 of CPLR‘or FR @r the federal rules when they discussed that.
14 ' Beyond that, the state law determination nay
o 15 _ preclude a constitutional appeal bécause, irrespective of
16 the preemptioﬁ issue, if the state law goes againét them,
y 17 vthey lose anyway. * |
18 CHAIRMAN jE:—-ISCH: Yes., I éuppose the more the
. _
. 19 case involves several perhaps peripheral matters, they
- 20 kind éf Bufy'the real issue of the state law that's iﬁvolved
21 here, and two out of three ought to be some basis for pro-
22 ceeding, I would think.
23 | But if the parties have anything that indicates
1 24 Ehat wé.havé £o_wai£ out é&égy.éoésigié iimévésglaééeal ana
4 ederal Reporters, Inc. o ’ ‘ - : . -
25 argumént.between\the sections of the appellate practices
, . v
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‘purpose of some of our inquiry.

23

of the State of New York, I think it might destroy the

.

We.have‘nbticed perhaps in somne Wholly unrelated
proceedings that stay of mandates can be quite‘éerious con-
cerns in some types of proceedings, and if there is a stay
of mandate here, why maybe Qé can procéed to accept the
court's determinations. And if somebody wants té carry on,
ﬁaybe Qe caﬁ proceed to do éo,, But I don't know that it
subjects the determihation by the court to any invaliéitf
by endeavors to keep on going. -

MR. SACK: ﬁell, I don't think any additional
briefing is‘reqUiréd. The arguménts are set forth in the
briefs that we have already submitted and it has had a final
decision. And it's not a cuestion of a discretion to accept
or reject a court decision. A case is in court and we have

to await a final decision, and a cdecision is not final until

leave to appeal has expired -- until rights to appeal have

expired, and if an appeal is filed, until the appeal is

decided.

I just don't think it's a question of discretion
to accept or reject a decision that is not final. Ve have to
wait ugtil it's final.

CHAIRMAN JENSCH: Well, I think regulatory agen-
cies are empowered to proceed to recognize the matters that.

pertain to their regulatory duties, and I think the tluclear
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Regulatory Commission ifSelf has iﬁdicated that it will
respecﬁ court decisions even_before perhaps fiﬁality has
been achieved in many respects.

1 And I think this Board may well de;idevthat iﬁ
will follow the pattern of the Cormmission in that regard
and issue a decision subject of course to whatever ultimate}
dispositidn may be made by a court that would affect any
administrative agency decision.

We'll give consideration to the matter.

Let us get on with this séssion of the prehear-
ing conference.

Does the Applicant care to speak to some of the
matters it believes we should be doing and undertaking, and
what procedures we should be folloﬁiﬁg at the‘preseﬁt time?

MR. TROSTE: Yes, sir.

éHAIRMAN JENSCH: 'Will you proceéd, please?

MR. TROSTEN: #Mr. Chairman, it is our view that
although certain natters must await the publication of the
Final Environmental Statement by the Regulatofy Staff, we
feel.thét we definitely éan proceed forward in this hearing
.séssion:to obtain on the fécord the Hudson‘éiver Fishermen's
Association;s contentions with regard to the application
that Con Edison haé £iled.

I think we_should ascertain here whether we're

dealing with purely legal jssues or whether we are dealing
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~with legal and factual issues so that we can decide what type

‘receiving as a matter of course in accordance with the licensg

that it may well be necessary to reconvene after the Final

25

of a hearing, what type of a proceeding is necessary.
We also should attempt to ascertain from the
Fishermen whether there is any discovery that they feel they

need above and beyond all the information which they are

requirements.
' : \

Finally, it seems to me that we ought to iden-
tify to the extent that we can any of‘the ERFA witnesses and
any cross-examnination thét they inﬁend to conduét.

We are of course, Mr. Chairman, dealing with a
véry limited proceeding here. We're dealing with essentially
a one-year extension of the period of once—through:cooling
for Indian Point 2, the périod having been automatically
extended for essentially a year by virtue’of the Regulatory
approvals proQision.

There is also the fact that the Indian Point
Plént did not operate during the 1976 spawning séason, as
pointed out in the le££er to the Regulatory Staff which you
hentioned a moment ago.(
| So we are dealing here wifh a very limited pro-

ceeding and it seems to me that what we want to do is move

forw..G as rapidly as we possibly can, and then recognizing

Environmental Statement is published.
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We hévé had-our meetihg as the Chairman sug-
geSted, and we've héd some genéral discussions,»but I'm
afraid I don‘t have‘anything-very specific that we can offer
to ?ou,»Mr. Chairman, in ﬁgrms of specifid contentions or
lists of witnesses or anything of that sort. I‘think it is
really necessary that Counsel for the Hudson River Fisher-
men's Associétion address thesé points, and I understand she
is prepared to éoAso.

CHAIRMRN JEIISCH: Before she.does, there have
been references in your letter of October 20th, or I think
it may be in the Village of Buchanan's petition, to the on-
going ecological studies being ﬁndertaken by Con Edison.

'MR. TROSTEM: Yes; sir.

CHAIRMAN JEHSCH: And as I understand, it will
be available in January,\1977. I éonit have a recollection

of previous predictions of the anticipated completion of

that study from some of the hearings we had. But I think the

‘predictions of its completion are on the same par with some

prediCtiOﬁs we get on other envi:onmental nmatters from some
of the parties in the proceeding.
‘I wonder, are there some data from your study

that you' could give to the parties now or in the next little

‘while so that they can kind of get on? I wonder what their

contentions would be, lacking your study, because the argu-

ment as I recall it by Con Edison -has always been don't do
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anything until we get the study. Now we're working on it but

it will be another six months or‘another year, but We'fe
ddihg a great job. )

and so we held off doing anything about it.

Don'tvthey héve to have the study or some data
to know whéf their céntentiqns are?.‘Maybe they'll agree that
there is a great radioactive buildup in the Hudson River
and you should stop operations; whatever your study says.

I don;t know,
7/

MR. TROSTEN: Let nme séeak to that, Mr. Chairman.

e have been estimating and planning for sub-
mission'of.the report in Januafy, l977;_for 1'd séy four or
five years that date has been-uséa, I know it was being used
in 1973 and '74. 1It's a date that goes back sevéral vears.
We are eésentially on schedule.

The work in preparing that report has been under-
way for}the past several months, and of a most intensive
kind, under the direction of Dr. McFadden, and working with
Texas Iﬁétruments and the other contractors. It is indeed

a massive cdocument which represents the culmination of years

The information that's contained in this report
also reflects reports that have been produced over the past
several years, all of which are furnished to all the parties

on. an absoclutely current basis. A
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eblo0 1 What we intend to do of course is to synthesize
2|l the entire effort in this document, and so the basic data
3 are available to all the parties and have been available to

4 all the parties all along.

~

-5 I would add that the basic data upon which a

6 decision needs to be made here whether or not to grant us a
7 one-year extension have been in the hands of the parties

8 since August of 1975. ' tie submitted in June of 1975 an

9 Environmental Report, aﬁd_in.August of 1975 we supplemented
10 that by submi%ting the mﬁltiplant report which contained the

11 1974 year class data.

12 . | What will bé coming in in January of 1977 is the
13 synthesis ofpthe entire effort and the 1975 year élass
14 dat; plus many other things. This report is-indeed a massive
15 effort that reflects all the.work that has been going on.
16 So our positioﬂ is that the record is complete
17 Qitﬁ regard to the decision that's before the Bbard richt
. 18 now, which is whether to grant us a one-year extension. We
190 feel that there's encugh information plus of course the flow
r 20|l = of information that's been coming in which could of course
21 be commented upon as neacessary.
22 ) But we feel that the information is available to
23 the p-+ties on Which to base their contentions fof the limiteq
24 decision before us now..

Ace-. _Jeral Reporters, Inc.

25 ‘ CHAIRMAI] JEHSCH: Well, the only problem I have

-~
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Statement which may be subject to modification, just as

29

is that your summary of all the data might be the most
important part of the entire submittal in this sense, that
you may be finding-- I don't know whether the background of

this Mew York Times article is correct or not, about the

bﬁildup of radioactivity in the Hudson River, but if you
should agree -that there's a substantial buildup and this
should be terminated, operatioﬁ should be terminated un?il
the gooling towérs aré set up, iﬁ might eliminate some of
the contention, I guess.

i

So- I think vour conclusions are the most impor-

\

tant because vour inferences from the data might be other

than what perhaps those who haven't followed this so closely

night be able to do.
What I have in mind really is is there much we
3 ‘ - N N . N
can do-- While we do have a Draft Environmental Statemant
and the Staff's Final Environmental Statement may be modi-

fied in parts or in portions, we don't have anvthing in a

summary form from Con Edison fron its study. Do you have

H
th
Hh

any tentative drafts like the Sta 's Draft Environmental

\

n

]

the Staff's Draft Environmeéntal Statement is subject to

modification? DBuf do you have some prelim]

},l
9]
o
[
g
[aN)
H
D
t~h
ctr
63}
ot
o}
(&)}
t

the parties could have that you're drawing up?
Do you have a ¢date in January? January 2nd, or

something like that, or the end of January '77? Ve're
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almost into November. It will have to go to the printer
and as I recall some of the presentations of Con Ldison
of bound and fine volumes, if it goes into the bindery it

-

will take some'time;’ I would think some preliminary draft

might be helpful. )
" MR. TROSTEHW: I think it's absolﬁtely vital,

Mr. Chairman, that we not méke the mistake of treating as

the sﬁbject of this-hearing the January, 1977, report for

the following réason:

This'hearing is for tﬁe purpose of determining
whether we should be granted a two-year extension. The
1977 répoft is going to have ﬁo be the'subject cf a very
detailed Staff evaluation. It's going.to be the subject of
anothe; Environmental Impact Statement. It's going to take
the Staff a fair amount of time, judging by past euperience,
to prepare an Environmental Impact Statement on ﬁhe January,
1977, report, given the amount of time that it toock them to
reQuest that Qe have filéd. TheY’re_going to be at th;t for
a while.

And I tﬁink that it's completely wrong to attempt
to hold up this hearing for this BEoard to consicer all the
analyses that are‘goiné to be in that report, which is a
huge document,.a§ part of the decisional process in deciding

' ™
whether we should be granted this one-year extension.

v
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N

We filed the informatioh}that.ALAB—iéé suggéStéd
should be available for a deciéion to be made. Wé presented
émpiracal date from operation during the first year of opera-
tion toibe presenﬁéd to the Board for its consideratién in
this regard. We don't have pggliminafy -- among other things'
we don't have preliminary drafts to be submitted and much more
importantly this is not the pfoéer subject of this heariné.
The s&gject of this hearing is the document thaﬁ we filed
over a yeaf ago, and the environmental report ﬁhat we filéd
over a ygér ago. The Cost-Benefit éhaiysis éhét we submitﬁéd
then is entirely different than the Cost-Benefit Analysis that
we're going to be submitting early next year, which is going
to be on the'b;s;c questioniof whether or not we should have

closed cycle cooling at Indian Point 2.

So we're talking about an entirely different preseng

ation here and‘we feel‘it would be completely.misplaced to
defer deciding this gquestion in order to take a look or re-
view because that review is going to take a very long period
of time we would predict.

| CHAIRMAN JENSCH: Well, wekli héar from the parties
respécting this matter. J
The Staff?

MR. LEWIS: Mr. Chairman, there are a number of

points which the Licensee has raised which I would like to

N
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. Staff's understanding that the Applicant intends this report

.~ of the Applicant have provided justification for a certain

32

that were addressed just now with regard to the extension of
interim operation proceeding.

With regard to the January, 1977 report it is the

to supply the basis for its application for amendment to the
license which would 1lift the requirement of any closed cycle
cqoling and indeed\it is correct that on»that basis é very
extensive ehvironmental statement wiil have to be prepared by
the Sstaff. And on that basis it does present a broader ques-
tion thaﬁ simply the question of aﬁ extension for a finite
period of time of the operation with once through cooling.

'So on that basis it has been éur positioh, as
stated in the Draft Environﬁental'Statement; and I believe
this will also be reflectéd'in good part in our Final

Environmental Statement, that although the ongoing reports

deferral -we believe that that deferral for that reason was
éssentially a one vear deferral and it's our belief that that
one year deferral has essentiaily run nbw. It's the period
%hich we have tessentially'cbmpleted;

| And indeed I might add tha£, von men£igned to
Mr. Trosten, whether or not preliminary drafts of his January
'777ieport might nét wbefgvailable. In fact, I think it is

fair to state that the Staff, particularly as part of an

P

inter-agency task force studying the Hudson River Fishery, hasg’
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mpb3 1 been receiving on an ongoing basis much of‘this data. Now

2 of course it's also true, as Mr. Trosten pointed out, that

3 this data is officially before this Board and before the

4 parties in the form of all the various reports that are a

5 part of this docket and of course the report on the exténsion'
6 of operation. But,.in addition té that I believe it is f;ir
7| to say that the Staff not only has seen all this data that

8 everyone else here_hasybut has had a continuing discussion

? with the Licénsee as part of this inter-agency task force,

10 and in essence has seen much of this data and.diséussed with
111 - the Applicants muéh of the analyses.

12 ‘Now it is true that I'm sure any Staff expert look-

13 ing at these things would not say that-- certainly those experts
14 want to see the January '77 report, and you're quite correct

[

15 that the kind of summarization and analyses and synthesizing
161 . that wili be contained in that report will be tvaluabie. It
171 is true because of the compleéit? of that report and because
18 of the fact that it is intended that that supply the basis

19l for really what is going to be the next amendment proéeeding--
- 20| . CHATRMAN JENSCH: May I interrupt?

2] The question I have, and let me ask you; while that
22\ report, the 177 reporﬁ may be the basis of another type of

23 request are not those data nevertheless pertinent to a consi@er—
24 ation of an extension of once through céoling so that the fact

A\ :derol Reporters, Inc.

25 that Con Edison plans to use that '77 report for some .other
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thing that's coming down the pike, we still waht to know, do.
we not, all that we can know about” the Hudson River now so

that we don*t shut our eyes to the things that are going on

when we're talking about an extension of once through cooling?;

MR. LEWIS: Well, Mr. Chairman, I think oﬁe thing
that‘Mr. Tfosten pointed out is that their basic case for the
two year extensioh request was as set forthjin-their environ-
mental report filed on‘that subject.' |

CHAIRMAN JENSCH: That's no limitation in oﬁr
consideration. ' | |

MR; LEWIS: No, it certainly isn't. Howeéver, he
did say that's what they're relyinq upon. It certainly is
no limitation'upon youf consideration.

The second’thiﬁg I'm4trying to emvhasize is that
indeed you're correct, that much of that data is valuable.
The point is that that data, és he himself stated, has in
fact been before the parties for some time.

Now the Staff seces subsfantiél beneficiality in
proceeding to a decisiop‘on the request for the two year
.éxtension and atteméting to achieve some finality on that
point. .We believe this.also circles éround and comes back
to the same emphasis»that\we now have on attempting to achieve
finality on the coolihg tower selection proceeding, so that

there are certain fixedlpoints with respect to time schedules,

with respecﬁ to obligations of the Licensee that become fixed.
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And because of the way the Indian Pqint é license ié structureg
it is true ﬁhat perhaps we are.probably‘going.to see indeed
another amendment request which we have just described.

But we do believe that the data that we believe is
important;igﬁé-fﬁé bES bégicéiiy deécribéé-éhig aaéa as data
which would compare the various yeérs as to information on the
impacts on fhe striped bass during those years, and we believe.
much of that data has already been made aYailable to us, an
analysis of it has Eeen reflected in the DES and I'm sure
that more analyses of it will be refleéted in the FES.

But it is our position that the Board should pro-
ceed to a decisiéh in this procéeding on.tﬂe two year exten-
sion request without awaiting what would have to be firstrof
all the submiséion of the January '77 report and second of
all wbat I in all candor do have to acknowledge‘would probably
be a lengthy review of that report whose end date I really
have no idea.

CHAIRMAN JENSCH: I-don't understand vour statement
If you say the data have beéﬁ avéilable to the parties for a
long period of time I presume they have been looking at it
and evaluatinq‘it and you say it is already reflected in
part'in the DES and will prcbably be reflected more in the FES
You know we don't have to turn it up égain.just because it has
come in with a summary on it, so the fact that, as I under-

. ~
stand the implication of Con Edison's statement that all of

v

o . - e e

!
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these data have been supplied to the parties all along that

should push the other parties to hurry up and come in with

- your contentions, but we've got a lot of time to come up with

our summary. So it cuts, it seems to me, both ways. If the
data are available and they hafe been available to the parties
over the years that ithis has been developed I take it the
outside date must have been very "conservatively" estimated
for Januarv, 1977 as if certainly we can't think of anything
that would delay it beyond that date. So surely it's easy

to come Within their projection. éut if everybody has had
it,let;s take a look at it now to the extent that we can.
Either.we get conﬁentions, it seems to me, of the partiés
about the data or we get the summary right away. Maybe we
can get the summary and rush into this hearing with no delayv
at all. Maybe the Staff would like to spend more time eval-
uating it and ﬁaybe C§n Edison will say on the basis of this
we're going to ask for something else later. vBut it seems

to me the whqle environmental pictﬁre has to be taken into
cohsideratién as to what it looks like as of the date of the
ﬁearing and Con Edison apparentlv has been developing a lot
of data énd that's grand, and exchanginq it and éubmitting it.
That's gféat, but if it'siqood enough for the parties to

come in .with the:contentions iﬁ's good encugh for the -- for

Con Edison to speak up about it right ncw.

Did yvou have something further?
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'MR. LEWIS: er. Chairman, I recognize that it is
a hazardous undértaking to atteﬁpt to draw a line:as to.
data which.is on the side where vou feel you ha?e had suffic-
ient and aaté which vou feel vou have to wait further time
fbr.- I'm reluctant to, you know, attempt to draw a line.
I discussed this with my environmental expgrts and they said,
Well, vou know, we're uncomfortabie tryiﬁg to draw a line too
bétween data which we think is sufficiént for the purposes of
this ameﬁdment.proceedinq and data which, while we certainly
want to-lookvat it, we féel could be iooked at in the context
of a different amendment proceeding and I recognize that's

. A j
a diffiqult line to draw.

However, thg position Qe‘have taken is that while-
we feit that a one vear delav was justified to look at this
data particularly the comparison betwéen vears, we did not
expect‘that that data would overturn our preliminary opinions
that we hgd.formed over the course of much study of the
Indian Point area and it is our pésition and will continue to
be in.the'Finél Environmental Statément thaf fhe biological
data baéefis sufficient to proceed to a decision in this
amendment proceeding. That of course is for fhe Board to

determine, but that will be our position.

CHATRMAN JENSCH: I think one -of the concerns the

: Board might have is, and I think that has been submitted and
A deral Reporters, Inc. ’ _ '
25| exchanged as Con Edison has done with the parties, should get




s ‘  38'
. mpb8 1 some sort of.responSe by the pa;ties when we'fe talking‘about
) 2 what will be the environmental affect of extending the time
p 3 for once through cocling and I think that's where we-are now.
| '4 Con Edison can use those data for something else later. There
’ 51 is no restriction on their doingvso, but let's no£ shut our
. é eyes to things that Con Edison has kindly_exchanéed to all
7 parties in the meantime.
g MR. TROSTEN: May I speak to that, Mr. Chairman?
? In the first place, we certainly do not in any way
10 ‘want to restrict the Board's attention in this hearing to
n just those matters that we submitted in August of 1975.
.]2 Obviously if there are other matters that are contained in
4]3 reporte that have been submitted between August, 1975 and'tne
14 date of the hearing and somebody believes that these matters
15 raise an‘issue with regard to"the matters in contention, it's
16 _fair game, Mr. éhairman, fof ’ consideration. ‘
2 17 That, however, is entirely different than taking
- 18 the position that a doeument which is still in preparation and
19 on'wnich there is a tremendous amount of effort going in --
- .20 and by the way, I would say we're not dealing jnst with a
21 summary,:Mr; Chairman, far from it. Tnere have been many
22 other cases where data heve been available, for example, but
23 they haven't been eynthesized_and analyzed --
A“\dekmmhm%i CHAIRMAN JENSCH: What do you mean "synthesized?"
, 25 Reduced or ealleq out or made comprehensive or what is your
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'a critical item was the entrainment mortality of organisms

~discharge because of the action of the water into the nets

we have been presented to date.

" studies made of net induced mortalities, looking at the data

)

process? I'g
MR. TROSTEN: It's kindvof.like expediting, it gets|
to be a different term. |
'MR. SACK: I can give yéu examples if you " like,

Mr. Chairman, of what's going on. For example, as you know,

passiﬁg through the piant.Amd keeping in mind that we're now
required'té look at éll plantg, there are studies going on
now on entrainment mortalities at:ﬁ;wiiﬁ;:éhd ﬁééétggmégé at
Indian ?oint. We have developed a proﬁlem thaté;-éﬁr lateét
findings are that the nets--: because of the high Velocitiesv

in the discharge you're getting a higher mortality in the

as opposed to the much lower velocities you have in the intake

So that the problem of net-induced mortality has become

a critical thing.
Now in the past our documents have just presented
the data. It shows what we show, what survival is in the

intake, what survival in the discharge, and that's the data

When we sav "svnthesized" what we mean is that
Dr. McFadden and Mr. Lauer and the Texas Instruments people
are getting together,and Dr. Marcellous of our staff, are

getting together and analyzing these data, looking at the
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on entrainment morta1itiés and then reaching a éonclusioh of .
what the entrainment mortalityvis ét each of these planﬁs,
and that's what we mean by synthesizing the.data.v

Now this is just one example and it's beiﬁg done
with several poinfs. |

The reason ‘we don't héve drafts 1is ﬁhat‘that opera-
tion -- these discussions are going on aﬁ thisbtime and the
fesﬁlts of those discussions must then be given to Lawlor,
ﬁéﬁﬁéﬁ; and Skelly to pﬁt the appropfiate factors into the
»model and then run the model. So the life cycle model has
not yet been run with these latest factors, with‘the '74 and
'75 data.

CHAIRMAN JENSCH: .I think §ne of the probléms_that
/everybody has in these things.iS'that we don't run into
‘paralysis by analysis.

(Laﬁghter.)

We can always find something'newAthat hasn't been
considered and they will have to run another study, but I
tﬁink the only inquiry I have is that frém what you have said
ﬁhis study is coming to a conclusion of a.fairly comp;ehenéive
revieW'oi the whole Hudson River and\i think all those matters
érobably are pertinant to almost every phrasé of considera-
tion of what to do.about cooling. I think there is where
we are as té what we can do with what we have.

Have ybu concluded, Mr., Lewis?

{
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MR. LEWIS: I think probably so on the points

‘raised ‘as to the two year extention. I will of course have

comments later on | with:® =~ regard to the pending matters on
the selection of the cooling tower.

CHAIRMAN JENSCH: The Staﬁe of New York?

» MR. SHEMIN: Yes.

We stated our position briefly in our submittal,
our comhents on the DES and we would like to state them in
the context éf what has gone on so far.

Our problem relates to the fact that we do not
think Con Edison has justified the initial basis‘for the
issuance of any amendment, and that is before they can get
an a@endment, whatever the benefits might be in terms of
-- or fhe purported not beneflts, but the harm to the fishery
or lack of.harm from the two yearkdelay, they have to demon-
strate that the data being collected in the remainder of the
period or the analysis going on with‘respect to data already
collected will be_useful in supporting their arguments, the
ones they would presumably present in the future»about modi-
fication of the license.

The reports tﬁat they just referred to ﬁhich wvere
submitted in support of their applicétion, the two blue
volum 3, I think they are in support of the environmental
reoort and the multl—plant impact study, as far as we're

concerned contain nothing but generallzatlons which basically
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1 . ) . : .
mpbl?2 state in broad strokes their general arguments as to their
2 sy \ cys . ‘ e
position, the same position they have had since the original
3 .
hearings.
4 s . . . ‘e :
. Our opinion is that there is no justification for
reconsideration of any issues that were not in dispute at
6 C s . . -
- . the original hearing, that in fact when one eliminates a lot
7 . | . .
of the technical language used one can boil down the 1issues
8 s
that would have controlled the determination there to no
9 : .
more than certainly less than a half dozen, probably three or
' 10 . | L | .
four relating to F-factors,compensation and entrainment
11 . . ' . . :
mortality perhaps, the contribution of the Hudson Fishery
12 s : - .
to the mid-Atlantic and we feel that Con Ed, nowhere in
13 ST . ) .
those reports or ~in their application have they specifically
]4 - 3 . L} 3 1 3 . - 3 .
said this is the issue which remains in dispute or which we
15 A | o .
feel we can change the Board's mind on, these are the data
16 ‘ ' e :
that we have collected or are finishing our collections for,
17 L : . : .
this is the analysis we plan to do and based on what we've
18 - . L , : )
- got so far this is why we think the future course will lead
19 . . . - . | '
to a conclusion .again that the cooling towers should be re-
. 20| o L L -
noved and that's why we want the extension. They list
2] = - b3 . ) : ]
sources of data and they list general conclusions and thev
22 - .. - D
never tie the two together sufficiently to permit either
23 : . ‘ l - | £
the EBoard or the STate of New York or presumably the Staff
24 100! d 71 th‘r in fact the data they are collecting
Acy .deral Reporters, Inc. to oox a‘n see winetne + * ey -
25 ) ' : L o C
in house really can be saild to support thelr principles.
' ) ) l » o : ) )
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be used to indicate that compensation exists. The same thing

models since this last proceeding. No one has disputed the
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- -

For instance, the multi—plaﬁt report which they
referred to as providing suppofﬁ for their application, the
only substantive.compensation material in that report relates
to fisheryv data rﬁnning from the 1930s through I think 1972,
which was available in the old proceeding,and‘s£;£;sti¢s

of a very limited nature regarding Indian Point regional fish

collections through seining in I think '71 and '72, data

/ | ] _
that was available in the old proceedings. There is no
analysis of new data in that revort or any specific indica-

tion what new data in the last three vears of sampling will

goes for‘theseb;dther issues.

We also feel that if they had confined themselves
to the issues in controversy instead of filing repdrt after
report aftervreport,“and thosé issués" mentioned, those four
issues I mehtisned really were the only issues remaining in
controversy, they had refrained from.developing»yet another

model and another model after that. There have been two later

essential.accuracy of the Staff's model or Con Ed's model.
Once you remove certain assumptions, such.as F-factors and
compensation;if'they had limited their study to the specific
issues in ¢ontrbversy we wouldﬁ't be waiting for this monument
al January, '77 report.-

We aporeciate having all the data. We think, as
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~that 'his = statement is replete with errors. The statement
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the Chairman suggested, that i; is going to be very useful
in a great many ways rélating to the Hudson. Wevdon‘t think
that most of thelmaterial they're going tb be pfoviding will
haye any relevance to a license amendment appliqation which
is supposed to be based én new empiricai data gathered during
actual_operation of the system. And therefore we think before
any liéense amendment.can be granted for the two year exten-
sion the Company should be required to specifically state what
it is in their program that rélates to issues that are going
to make the difference at anveventuél hearing, the extent to
which it is supporﬁed by‘thé study.

CHAIRMAN JENSCH: Would you care to answer that?

.I fhink, as I understand the State of New York,.

he's saying what data do vou specifically rely on for vour
request for a two year extension.

MR.lTROSTEN: Oh, ves, certainly, Mr. Chairman.

CHAIRMAN JENSCH: I mean, as I understand, the
State of New York is saving we havé had a great volume of
reports, but what is it that is sufficiently material to the
féal issues.

MR. TROSTEM: Tirst of all, let me say;‘nr. Chairnaz

that vnere is no basic dispute over the model, the statement
that there are just certain issues in dispute I think reflects

a misconception of what the record of this proceeding has been
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.go.along with that, but go ahead.

in ‘the answers to the STaff questions.

‘of course by anyone's, any party's theory of how this case
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It seems to me wﬁat Mr. Shemin is saying is that he's basicailj
arguing that all these things ére res judicata and I think
that if he'just-wants to present a legal brief on.this ques-
tion that perhaps all we need to do is to file a brief on

this issue, Mr. Chairman.

CHAIRMAN JENSCH: I don't think the Board would

MR. TROSTEN: I feel that basically the éata
upon which we are relying for our application ére those data
which?are set forth in the environméntal report which we filed
in June of 1975 and in the supplement which we filed in

August of 1975. The data are also the data which are containeq

Now once we receive aéditional contentions, once

we receive specific contentions as‘opposed to legal arguments
. \
and theories of what the Board's decisional process shbuid
be in this case, we will then of course be prepared to offer
any and all evidence that are necessary to address the issues
in contention.
| The problem is, Mr. Chairman, that éll>we're

getting is legal arguments and constructions of what the Board

should be doing in this proceeding. The Board is not bound

should be decided and what we need to hear, sir, are some

contentions that we can then address, y

e
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MR. SHEMIN: Mr. Chairman; just very briefly, there

“is no ‘technical individual in this room-or working for any

of these parties that will claim that if you eliminate the

discrepancies in F-factors and compensation and entrainment
" mortality from the model that Con Ed uses and the model that

- the STaff uses, if you eliminate those discrepancies the

results of the models basically produce numbers close *enough
so there is no quibbling between’tﬁe two systems-. Theré are
minor abstruse teéhnical arguments about - little refinements:
neither Con Ed's experts nor the Sgaff'é experts in this
proceeding will quibble as to the sméll differences you get if

you use the same F-factors, entrainment mortalities and.:

' compensation nurnbers, that's not a legal argument, that's a

factual arqgument. It goes to the heart of whether one has
to go through a detailed argument as to which model is better
when in fact what we're really talking about is whose F-factor

entrainment mortality and compensation curves should be used.

That's the essence of the argument and it is to those issues

thaf the data must be directed in ordér for us to provide
anything productive for the proceeding. That's not a legal
argument, that's a facthai argument.. Je are asking factually
what is.it about the daté that is being gathéred, the empira-

cal data gathered during actual operation assis"thé-languagé.i

the license and the language in the NRC ruling ~and, I believe]

in most of these rulings. What is there about the data that
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has been gathered that could change the Board's determination,

or the conclusions reached as a result of the evidence presente

on those issues? ﬁe haveh't gotten anything on that.

MS., CHASIS: HRFA would like to speak to this
issue. I think that Con Edison seeks to shift the burden of
proof here. It has presented its reports and a massive amount
of data over the last year and é half. What it has failed to.
do is specify cléarly what informaticn has been gathered
which would alter the conclusions which led to the establish-
ment of the present termination date.

Now our poéition is that the question of the termins
tion date was litigated‘extensivély in the Indian. Point .2 :
licensing’préceeding, that Cén Ed ié under a bﬁrden to come
forwara and show that the fiﬁdings upoﬁ which thék1979 date
was established are altered by the data‘which " they have coll-
ected in that éithef the evidence demonstrates that the impact
is not what was originally predicted and "what the termination
date was predicated upon or ﬁhat their data to be gathered
during the course of their-reseérdh program will answer these
critical Questions.

" Now the original finding was that the research
program did not appear to answer, would not answer in the
£ime frame which was contem;lated, the critical questions
about compensétion, Fffactors, and the other matters which

Mr. Shemin has ennumerated and which are the key questions.

| —
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the conclusions upon which the decision was made and until

~

~ So that’ the burden must be clearly placed on
Con Ed to come forward and show these -- show th their data

really demonstrate with specificity how these data would alter

they do that, and they have not done that, it really places
I think an unreasonable burden upon the other.parties.to
respond to that.

Now, in connection with their justification for the
extension, what they have stated is that the achievement --
that they believe there will be an échievement of a substantial
improvement in the biological ‘data base at the completion
of its reseérch program. . That's what.they state in their
environmeﬁtal revort.

Now we believe that the analysis which the Séaff
has undertaken of the data which has been submitted indicates
that there is no data indicated that the predicted impact
will be different than what was originally coﬁtemplated or
that cfitical answers are going to be prov;éed to the ques—
tioné concerning compehsation-andvthe other issues upon which
the whole’question of whetﬁer or not we have a once through
or closed cycle cooliﬁg Ksysteﬁ turn. |

The Staff -- and I would .just like to quote some
of the material froﬁ the DES with which we agree. The Staff
has concluded - approving its earligr‘conclusion in the FES

for Indian Point Number 3 which, I would hasten to add, was
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found to be adequate by the full Commission and was found to

‘constitute the fresh look which the Appeal Board in ALAB-188

said was required upon its review of the Indian Point 2 state-
ment, and this is a quote from the DES now:

"If there is to be a quantum jump in ability

to forecést'the impact of plant operation on the
Hudson River eco-system ana on the striped bass

and on the éir population in particular as a reéult
of the extensive TINYU and QL& environmental studies
presently scheduled to be compietéd by January 1,
1977 £hat quantum leap will be based priﬁarily on
the 1973—74 cycle. of datavand analysis.”

‘Now with respect to the 1973-74 data which»has
already been presented and was analyzed by the NRC Staff the
following conclusions were reached: |

"Thé Staff hés found no new information in the

Applicant's environmental report fqr a two year
exteﬁsion-that iequires changes in the Staff's end of
the year striped bass model as abplied to the 1973 .7
data.”

Another qucte:

"However, the Applicant's analyses, and this

is on compensation, do not remove the staff's concern
for the long term consecquences of protracted and unf'

controlled density independent mortalities, such as
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the cropping imposed by powér plants since the range
of cropping ratés which could be 6ffset.by cémpensa-
tory responses and the degree of the offset are not
known."

And I would also point'to a stétement in:the

Indian Point 3 impact statement by the Staff, that:

" "Con Edison has not and will not be able to
quantify the degree of natural compensation by 1977.

"Finally, that the Staff gmphasiZes however, that
'£hé 1974 daéakw.ﬁ ¥

-—- this is on distribution and abundance of end of the vear

"do not provide and the 1975 data will:not pro-
vide the basis for a quéntum jump in ability to
forecast the4impact of plant operation on the Hudson
River eco-system or fish populations.”

And as we stated in our cdmments on the draft
stétement we think that the abéve quotes demonstrate that
Con Edison after years of research, and I wouldlargue-starting
in 1965 with the Hudson Rive: Fisheries inveéligation has to -
date been unable to coﬁe;forward with any evidence to alter
the cdhclusions which were reached in the Indian Point 2
proceeding and upon which the 1979 termination date‘was estab-

lished.

The critical '73-74 data in the Staff's eves is
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already before the agency. It has been found not to juétify
the elimination of the requireméntlof closed cycle cooling.

So I think that there has been a failuré to come
forward and demonstrate that any further delay ﬁill,allow
for provision of data which will alter the predicﬁions concerns
ing the plant or answer any of the critical guestions.

That is HRFA's positibn with respect to the
biological data énd I think that the Staff's analyées in its
draft iﬁpact statements .support our position and our positidn
is very much based on those statements gy the STaff.

Now the Staff has'raised.really other issués to
justify two years of extension.'IThey’have said the new data
may<:jus£ify one year, but not two years and --

CHAIRMAN JENSCH: Is that their language, that it

may? I mean I suppose it could "may" either way. If it is

"may" it doesn't help anybody anvwhere I don't think because

anything could possibly do something. But anyway, we'll check

it out later.

MS. CHASIS: Our position 'is that their conclusions
about the-data really indicate there is no basis for a two
vear extension. I believe that the Staff's position is tﬁat
éne year is.juétified in terms of collection of the biological

data, but not two years.
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The Staff's position on the need for the second
vear of delay is based upon the analysis that EPA will be
considering the question of whether or not Con Edison must

inal decisiocn

Fh

construct a closed-cyvcle system and until that
of EPA is feached, the NRC should not proceed.

Now our positiog is that that's an ébsolutely
incorrect construction of the responsibilitie§ of the NRC
and the EPA and that in fact, by cgoing forward and granting
a deferral, NRC is in a sense undercutting IPA which has
proposed itself 1979 as the terminétion date for closed-
cycle cooling at Indian Point. |

If this agency sayé Yes, Con Edison, you may
have a two-year deferral until 1981, then EPA is going to

pe faced with that fact and rather than the agency's de-

‘ferring to EPA, I think by granting the extension it would

rather undercut EPA's own actions.

Now I think, secondly, oq\the EPA-NRC question
that until EPA has actedAwith finality, the NRC has inde-
peﬁdent NEPA responsibility to exerﬁise and its authority is
in no way undercut‘by the pendency of the EPAvproceeding.

So I think.on the basis, ﬁhe staff's basis for
justifying the second vear, the HRFA finds that that basis
iS-tofally inadecuate.

That is.our pbsition, hoth with respect to Con

PN
Cil

Edison's justification and the Staff's justificaticn for
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granting of a two-year extension.

Now our final position, I would like to add,
should await gnd will await the issuance of the FES.

CHATRMAN JENSCH: Well, there's an .old presump-

"tion, as I recall it, a condition once established is pre-

~sumed to continue until the contrary has been shown. I

presume if EPA has come out wiﬁh-one date in 1979, that the
fact that they'fe looking at it agéin doesn't mean thét
there's going to be any change or anvthing élse.

And vou know, wefre waiting for the court and

the variance and the Village of Buchanan. We're waiting and

" nobodv is doing anything, and I just wonder if that's the

approach we should take.

It's easy to say Well, I think somebody else
is:going to take a look at it, too; maybe‘the Court of
Appeaié will take a look at this variance. Let;s move on
with what we have I thihk might be the apprbach that ve
should take.

Do you want to give the Reporter a break, or do
you want to speak now?

MR. TROSTEM: I have a few things to say.
Perhaps'Mri Bloom would like a break, and then ve could
resume.

CHAIRMAN JEISCH: Well, he's still uprignt.

. \

‘MR. TROSTEN: Well, I have several comments;
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Mi; Chairman.

First of all, with‘regard to the pésition that
we've taken, what is the basis for our application, it is
set forth on pacges, 4-1 and 4-2 of the Environmental Report,
and in essence we have stated that £he chief benefit which
will be derived from the proposea action is the achievement

of a suostantlal improvement in the bloloalcal data base

which will be available to the Cecmmission through completion

of our research progran..
And we list very specifically, Mr. Chairman,

. s , . ‘g q! .
saveral areas in which the analysis will be improved as a

result of the work that is being done and the report that will

be presented ea;ly next year.

We say specifically that further refinement will
be mace in the striped bass life cycle mocdels. Ve note
that --

CHAIRMAN JEISCH: Are you reading from the 1972
hearings? It sounds like the.same language. There was
always a-study that was going to be refined.and better.

MR. TROSTEN: %o, sir, I'm reading from our
Envirornmental Report.

"Empirical data from two yéa:s of
operation of the plant will be made pdssible. e W
We note that:

Further analysis of the movements of
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ebd 1| | Hudson River striéed bass and their contribution
2 ' to,spgrts and commercial‘fisheries can be mnade."
3 ' I'm afraid that Hr. Shémip went over that a
- | .
: 4 - little bit too quickly. That's an extremely important
i -8 aspect atithis'éoint.
: 6 -~ "Work on the effects of entrainment
7 of the‘proportion of totai organisms actﬁally
8 entrained‘will'continue.“
9 ~vwhich we believe will lead to a better evaluation of the
10 effect of the plant on entrained organisms.
n "There will be research and eﬁperi—
12 . méntation on stocking and the rearing of hatchery’
13 ~ fish on the Hudson River." | |
14 and finally:
15 "The critical concept of_compensation
16 in the s£riped hass and other fishery populations
, | _
17 of the Hudson River will be explored and defined.”
. 18y Mow in addition to that béing our basic position
19 we have also in our comments on‘the DraftvEnvironmental
- 20 Statemenﬁ listed avnumber of reports which are very.important
2] and which relate to this matter.
| 22\ : We have indiéated, for example, that we have
33 submitted a study on the ?atio investigation of the
24 striped gass using'the critical scale analysis; e submitted
A .deral Reporters, Inc. :
25 a report, for example, on the feasibility of a hatchery.
! N
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Wefve submitted a variety of.repdfts, all of which are.listed
and a liéﬁ of which has been given to Mr. Bfiggs. And these
are the data which we feel further support, bevond what we
have said and submitted in July and August of 1975, that
thefe will indeed be a substantial improvement in the bio-
logical data base and that we should be given this addi-
tional year to test this out.

ﬁow in this connection I have aiways been puzzled
by the Staff's position that a one-vear delay is enouch.

A one-year delay may be enough for the Staff to form its
judgmenﬁ but it isn't enough for the parties to form -- the
other parties, the Hudson niver Fishermen's fhssociation, the
Attorney General's office, who wish to contest this; it
isﬁ't enoughlfor‘the Board to form its decision. This Board
has to have time to make these judgments.

And that's the reason why the one-year périod
may be fine for the Staff and it may have been fine if we
had had‘thé Environmental Report out six or eight months ago,
but it isn't good now.

Now several things were said by Counsel for HRIA,
namely, -- and I believe she utterly miscqnstrued the affect

of ALAD-182 as ALAB-18¢ found, in all major, substantial

respects, the analysis that had been done by the HRIA was

incorract, and in many rajor respects, the analysis that had

peen performed by the Regulatory Staff was incorrect.
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I think that it is totally incorrect to\say
that the result of that decision was that all major findings
were made and that it's simplyv a question of whether we have

found anvthing new that changes those major findings. 1In

fact, what ALAE-183 found was that there were tremendous

uncertaintiés on all major matters which nee&ed to be ex-
plored further, and tﬁat's whaﬁ we're doing now.

CHAiRﬂAH JEUISCH: Isn't that a characteristic of
all the research, particularly say on the Hudson River? It
is so complex a svstem that if you-studied it for 50 years

vou would still say Well, I really don't know whether the

silt coming out is going to affect the spawning areas? You

would never get done with all the possibilities that might

be intriguing?
But assuming for the moment the premise that the

Kudson River Fishermen's Association has taken, and with

your comments here that the Appeal DBoard may have indicated

some shortcomings in some respects in the presentations

made, nevartheless there were findings made in some parti-
culars and if so, isn't that the basis from which we should

sroceed and therefore find out freom vou wherein do you nave

’]

data that would modifv those findings, sO that the parties

may address your specification of evidence to alter what

has been established by, let us say, the law of the case?

- Well, iir. Chairman, we certainly
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\

do 1ndeed have data that bear on the crltlcal findings that
were contained in the Commissien'é decision in ALAB-183.

CHAIRIAN JEISCII: Could you draw us up kind of a
chart, and take a look at.lSS'and find out where the find-
ingsvwére-— I don't mean these comments about where the
Appeal Board felt further research should be undertaken, but
there were certain findings made. And then take.that as a
sort of a subparagraph and then underneath that give us the
page references in the Environmental Report and as vou said,
your answers to the Staff questioné where vou say are showm
data which would modify those’ specific findings.‘ Will you
do that?

MR, TROSTEW: Yes.

Mr. Cnalrman we certainlv can produce a docune
in accordance with vour request. I think it is mischarac-
terizing ALAu*lvo when you suggested that these data nocdify

these findings because indeed these data confirm these find-

CHAIRIAN JENSCH: ALl right. ‘Well, either wa

]
b
N

put it in both ways, --

MR, TROSTEM: All right, sir. )

CHAIRMAYN JiNSCH: =-- whatever you think i1s your
position.

I think we have to proceed from the Anpeal Board

and I quess the Cormission decision also that came out on
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eb8 1 Indian Point 3 should be sort éf a consideration of the
'.  2 review of the Hudson River conditions. |
5 3 | But wherever you think-- Whatever be those find-
4 ings in the Appeal Board determinations anc¢ the Co:mission
) 5 determinations, whether they afa either confirmation or
é variances, changes that you believe vour data will support.
7 | MR. TROSTEN: All right.
8 -  Mr. Chairman, let me corment with regard to the
9 Indian Point 3 Final Environmental Sta.ement by the Staff
10" and also the Commission decision.
1 : The Final Environmental Staterment of the Regula-
12} tory staff was a_document that ﬁas subnitted in an uncon-
13 tested proceeding, never subjected to cross-examination,
14 nevear subjected to an adju?iéatory hesaring. |
15 . CHAIRMAN JEiSCH: You all waived it, didn't you?
| 16 | MP. TROSTEN: We agreed --
17 .. CHAIRMAN JLNSCH: You're not ¢omp1aining about

18 what,you dicd?

19 o " MR. TROSTE: We agreed, Mr. Chairman, that it

- 20 was adequate to support the issuance of the operating license
21 for Indian Point 3 and that from a MNEPA point of view, it
22 was acceptable for purposes of issuing thé operaiing license
23 which contained the essential conditions that the Indian foini
24 2 operating license did, namely, the opportunity for further

AL _ ederal Reporters, Inc. _
25 study to be made so that a true evaluation could be made.

\
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All ofrthe parties in the Indian Point 3 case
agreed to put aside -- to stana back from their tremendous
disagreemenfs over these things in order to‘allow a stipu-~
lated license to be issued.

So references by any other party to what the
Staff found in the Indian Point 3 FES are interesting. They
are interesting in the same_seﬁse that what was'contained
in the Applicanﬁ's Environmental Report are interesting to
this Board..

CHAIRMAN JEHSCH: Well; I think.you should have
the opvortunity, if you feel that the FES for Indian Point
3 is different than what youf pbsition should be here, to

take tha£ sentence from the FES at Indian Point 3 and show

particularly where you have data that you would urge would

be the basis for a change or a variénce»from what the Staff
fouﬂd in theFéS.

I think the condition Qf the Hudson River is not
compartmentalized between twg\proceedings, Indian Point 2 and
3. They're stili talking aboﬁt whét;s going on in the iludson
River. And I think all the data that can be related to that
should be utilized.

Or .do you disagrée?

MR. TRbSTEN:_'No,”I don't disagree with that,

i

tir. Chairman. I would make these two comments:

First of all, we're not dealing with on-going,
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never-ending programs here. We're dealing with a program

will produce the document at the beginning of next year.

CHEAIRMAI JENSCH: fou'll rmake or break Con Edison
on this report; is this your view?

MR. TROSTEN: The position we're taking is that
we'll file an application whicﬁ will seek whatever it seeks;
on the basis ofvwhatever wve've seen now, it appears to us
that we.would proceed té seek an amendment which would
eliminate the requirement for cldséd—cycle cooling, but that
is the position that we will, in all likelihood, be £akin
when we submit tha£ applicatioﬁ,-uf. Chairman.

We're not deéling with a never-ending program
here which will ¢o on forever.

I would say one final matter with regard to LPA.

The EPA condition_whiéh was contained in the
nroposed permit that was issued to Con Edison in early 1875,
ﬁame vy that‘once—through cooling would terminate on iav 1,

: ‘ ‘ / \
1579, was talken, lock, stock and barrel)‘from the MNRC's
decision; It did not in any\way rgpresent an independent .
EPA decision.
; CHAIRMAN JEHSCH: I don't think we can attack a
finding by EPA. lMavbe they thought of something else, too. I3

t

there isn't something establishing a limitation on on the
‘ | 3
basis I think we have to say that that's EPA's view.

<
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- condition is stayed. 'hat th
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MR. TROSTEN: I just wanted the record to be

clear on that, Mr. Chairman.

The other point I want to make, Mr., Chairman, is

CHAIPMAN JENSCH: I think the record should élso
be clear that the basis of the determination by EP2 is not
open for gur attack or review here.

MR. TROSTEN: We're not seeking to attack EPA's
determination in this proceeding, Mr. Chairman, but I think
it should also be clear that the argument that is made ﬁhat
somehow what the NRC is doing here.pursuant to its inde-
pencdent responsibility under NEPA undercuts LPA is totally
fallacious.

-The EPA_condition, the ay 1, 1979 date, is
the subjéét of a request for ‘an adjudicatory proceeding. The

N

IiRC is doing here it is doing

by

pursuant to its independent authority under KEPA and hence

in no way does the action that is being requested here under-’

cut EPA's authority.
Indeed, it permits EPA to make the‘decisidn which
“is the'sﬁbject of the adjudicatory hearing.
CHEAIRMAN

Lt

JEWSCE: Are vou saying then that

the Staff's view that we shouldn'ﬁ do-anythingvabout;it
until E?A has acted further is fallacious and that we should
make an independent'réview of it here now? Ié ﬁhat vour

thought? ' Y
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MR. TROSTEN: 1It's not our.view, Mf. Chairman,
that we shoula make an independent review in this proceéding
of the ultimate_ques£i§n whether closed—cyble cooling will
be required, but i£ is most certainly bur view that you
should make an independent detérmination now that the one-
year extensibn is authorized and that yoﬁ—should do this--

Our position is that your doing it should be
made on the basis of your independent responsibility under

-

N ) N
MEPA, and that you are not undércutting EPA by doing that.

CHAIRMAN JENSCIi: = That Qasn'ﬁ really my questioﬁ.
iy question was, as I understand the Staff, the Staff has
said maybe we had better give tﬁem another year because EPA
is going to take a look at it. Well, we might as well forget
FPA because we'll have to make the decision here and tﬁat
should not be any reason.to give an extra year to Con Edison.

MR. TROSTEN: Tell, the Staff's argument is an
alternative bases upon which ‘to do this, Mr. Chairman.

CHAIRMAI JENSCH: . And you feel>that that is in-
adequate, I take it?

MR. TROSTEN: Mo, I don't feel that that is in-

adecuate, !'r. Chairman. I think it's an alternative.
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N

CHAIRMAN JENWSCH: Let's take about a 30-minute
recess and meet nere at 12:15.

(Recess)

)

CUAIRMAN JEHSCH: Please come to order.

The Board has given consideration to the petition

to intervene filed by the Village of Buchanan, and on the
pasis of the answers made to the petition and the discussions

N

here this morning the .Doard grants tne

-

tion to 1ntervens

[

at:

-
t

)

[§ -

by the Village of Buchanan, and 2 formal order to that effect
will be issued within the next wee
thereby proceed as a party and participate in all respects.

‘The Board believes'one way to move this case
along is to try to set a hearing date. And we aren't able

to give much certainty to the sucgaestion we now make, but

e can develop it, and as to wihlch all Bartles

+

honafu

-

v s
b S

will be informed. The first available date we seem to be

.

case would indicate that the Verment

December 7th, but it has Pesn my impression from soms dis-

case, and in view of the Staff recormmendation to the Com-
mission on all of the cases which have been considered for
hearing since tie July 21lst, 1976 orders of the Court of

Anpeals of the District of Columbia, that if the Commissien
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aécepts the'Staff recommendétibn then all show cause-otders,
or suspension proceedings will.be'suspended, and. therefore
Vernont Yankee will be cancelled.

So that isiﬁhe first premise for our date.
And we will try to firm it up as éoon as we can.

I think there has been some impression by those

who attended the hearing yesterday in the Seabrook argument

that the Commission may issue a statement, or an order this

week.

-

And on December‘7th, then, we would expect
the Aprlicant to proceed witnh the presentation of its case
which would b; open for cross~examination. And if time
permits during that week the Staff could £01low witn its

Final Environmenfal Statement whicn will be out. And its

witnesses will be available for cross-examination. 2And if
FES is not out we will then select another date for

further hearings.
Now we will expect the Intervenor parties to
state their contentions after ﬁhe'issuance of the TLS and
-ubject to anyrmodification tﬁey would make following the
oresantation of the Applicant's case.

We will, in_the meantime, give early considera-
tion tn the requestiy the Applicant as formulated for a

determination of the preferred closed cycle cooling systen,

L

and we will be cuided in part at least by the stipulation of
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the parties. There may béuaspects of the stipulation that

may bé more exnanded tgggwféiévant to the redﬁest'tﬁat ﬁhe
Applicant made for determination of the nreferred closed
cycle cooling system,

Incidentally, there has been refurned this
letter from Senator Gordon. Has‘everybody seen it? We'll

get covies and send it around.

MR. BRIGGS: With regard to the Applicant's

presentation beginning on December 7th, I believe it's import-

ant that the information that was in his Environmental Repor
N

be supplemented by a comprenensive discussion of information

that has bheen developed since that time.

In particular, the Board would like to Xxnow how

’..:

the data that have been obhtained prior to that report and

since the time of that report lend support to the position

that the Applicant took in the Indian Point-3 hearings

that operation of tha plant with an open cvcle system would

not'cause undue mortalitv tb the fish population in the iHudson
River.v

It's nog a situation where the Board intends
to decide whether cooling LoOWReWws are nacessary or not neceas-—
sary; but the Board is interested in what has changed since

the time of the Indian Point-2 hearings, and also how any

additional data or analvsis that will take place from now

)

through the naxt year or two -- through the rext vear, 1
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that was taken in the Indian Point-2 proceeding.
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I wonld also be interested in whether there are

’

additional measures that might be taken during the next year

or two, or prior to the tims that 2 closed cycle cooling
system wouid be constructed, to compensate for the fish
mortality. I think one can staﬁe a little more plainly in
aying what have you learnsd apout stocking of fish in the
Hudson Rive:, and is this évmechanism that can now be said

to raduce the effact of plant operation.

But I think what is reguired is a very compre-

hensive raview of what the situation is now; not what it

was a year ago or two years ago but now do we stand at the
nresent time, And possiblv work that has besn done’ on the
document that is to be issued in January will help to provi

this information.

CHAIRMAN JENSCH: The Becard has noted that

)

the Staff reccmmended a bird monitoring progranm.

=7

d the

—

"Board has notad tnat ConEdison oppesed it. There has not o

\
an evidentiary opportunity for either the reasons for the

o

S

rt

aff recommendation or the Applicant's view, and theresfore

®
h
1

el that thebird monitoring is bheyond the scope 'of (the

pracise issue raised by the Applicant for a date ation of

P

the preferred closed cycle,cooling system.

rt
f
cr

MR. LEWIS: In any event; ir. Chairman,

de

£
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wb5 1 matter I think, if not ~- if tbere has not yet been a letter
. 2 that indicates tﬁat there ié agreeﬁent on that in fact, I thin
3 there will ke one shortly submitted inﬁo the record +hat
4 will indicate that there is agreesment among the Applicant
i S and the Staff as to the scope of that program.
‘ 6l | CHAIRMAW JENSCH: Very well. I was concerned
7 éb6u£ £héw6ue process situation for the.Applicént in not ‘
81" having a chance tb address the ﬁaiter. If vou're ﬁorking
9l out a stipulation that's a different .approach.
10 Is there any other natter we might consider?
1 Mﬁ. TROSTEN: Yes, Mr. Chairman, there are just
‘2 a couple of points.
13 Mr. Briggs, with regard to your request, which
14 we will certainly comply with) do vou intend that we
150/ this information éresented on the 7th of December? [s that
16 what yoﬁ nad iﬁ nind?
’ 17 ) #R. BRIGGS: Well of course that's upAto the
. 18 Apolicant. If the Applicant could‘be prepared by Decerpar
191 the 7tn, starting'Decelber 7th, it would be_a good time.
T - 20 ,, MR. TROSTEN: Fine. |
21 _ , Several other points, then, Hr. Chairman.
22 e would recommend that the hearings bz nald,
23 if th. Board would agree, in the hall offered-by the Village
24 ot Buchanan. - ’
Act  Jeral Reporters, Inc. .
.25 _ CHAIRMAN JEHSCH: Well as you XKnow, the_Commissio;
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I think within the last three years or so, has been very

anxious that these hearings be held in courtrooms or in

federal buildings of some kind.

r

We did find, through the kind arrangements

0O

the court versonnel in White Plains, that we did have the
use of a courtroom there. And hopefully we can do it again.
But the Commission is anxious that the hearings

be held in courtroom or fedsral buildings.

MR, SHEHIN:  Cou

(=

d I just mention along those
lines: Several parties are located in Hew York, several air-

ports are located in Hew York, and we would like to suggest

).‘.
cr
I...l

courtroom in Hew York City

the

1S

h

investicgatin

6]

O

3

168}
§

foN}

which may be available.. We've had a little experience in

another proceading where a Special Master was searching foxr
a3 courtroom and was able to f£ind one that was wvery inireguent-
1 used. )

I'm just suggesting White Plains seems O iacon-
venience all parties concernzd ind 1if we can find one 2

little more conveniently located it might be useful.

CHAIRMAN JEUSCH: I think that would be fine,

: =y L. FO . : = p -1 T R N
e Big Apple 1s an attraction Ior soOwe peftpll. But unlzss

..So we thank vou for vour suggestion,
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wb7 1 But: I think the Aépeal Board made a selectioﬁ»that mignt be
| ‘ ,
| 2 a pattern for us in going to WhiteiPlains.
3 #R. D'ALIVIA: The new Municipal Building we
| 4ll. have in Buchanan has an up-to-date courtrgom with plenty of
- 5 room. It's all up-to-date. In fact we just moved into the
6 place in June of this year. You're perfgctly welcome, I'm
7 sure —:_Mggiﬁgfor is here -- to have you up there. The
8 faciliﬁies are éetter than the courtrocm that they have in
9._ Wnite Plains, that's for sure, vAnd you can héve our courtrocn:
10} if vou so desire.
- CHAIRMAN JENSCH: Is the Firz Hall a nevw
12 Municipal Building, too?
13y ‘MR. D'ALVIA: WNo, sir. All w2 have 1is our own
14 facilities. The Municipal Building is strictly TForest Sgr—
15||  vices, the dayor's office, the Board Room. Ve have tne
16 Police Departmént is a separate corner which we lock off.
7 and our facilitiss-- Ve héve an elevator up and
) 18|l - down, and we're up on the third floor.
19 CHAIRMAN JENSCH: The slevator goes up and down?
Q 20 a MR. D'ALVIA: Yes, sir.
21 {Lauchter)
22 |  ) CHAIRMAN JEUSCH:  Sometimes they don't go at
23| all.
24 . Well, we thank vou for your suggestion, an@ we'll
Ac.. _deral Reporters, Inc.j|’ :
25 give it consideration.
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MS. CHASIS: Mr, Chéirman, in that respect, it's
our pbsition that public access to puglic tranéportation is
iméortant. And White Plaiﬁs certainly provides that. There's
train service within a few blocks of the Courthouse. So for
us that's a very important consideration.

‘CHAIRMAN JENSCH: Yes, it is for us, too.

We don't want to be ungracious as respects
the use of facilities herétoforé enjoyed, bﬁt I think there's

[X3)

a great improvement in having the hearings in White Plains.

further?

Did you have something
MR. TROSTEN: Yes, Mr. Chairman.

My last point pertains to the matter of con-

tentions. I would askthe Board to require that all conten-

S

tions by other parties who are opposing the application be
served in writing within five days,. And hopefqlly the
parties caﬁ raach agfeement on these contentiqns so that
there's no nead for the Board to rule.

But we've had our'preheariné conferencé'now.
Iv's perfeCtly obvious-— We've nhad our discussion, we've had
our prehearing conference, I think it's entirely possible for
the Attorney Genefal's cffice and for the Hudson River
rishermen's Association to statz their contentions with
to tihis application, subject to vossible revision

when the F mal Environmental Statement comes out.

In this way we would have a much better feeling
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ebl : 1 | for the direcﬁion of éreéarationvo%ﬁany additional testimony
. 2 thaf we'need to prepare besides what we will offer‘in.the
3 way of our Application. And if there needs to be any dis-
i 4 covery we cah get on with it.
- 5 But I really feel that we have éome time now \
6 and I appreciate the Board sétting the hearing daﬁe, I
) 71l - certainly think that's éhe'way to move aloné. I think the
8 only way to move along is to get these contentions out, |
. 9 " ruled on if necessary, and get moving.
10 i CHAIRMAN JENSCH: I think the reason the Board
n  felt otherwise ﬁas, as I underStand the presentation by
12 . the parties, they don't know on what you rely, and unti
13 they see what your.evidence is, they can't firm their con-
o 14 tentions.
15 ’ If thev knew-- As I understand iir. Shemin, for
16|l instance, he said there were some fine conclusions in your
17 reports but little data, and I think his thougﬁt was that
18 he cén't really formulate his;viéws about the matter until
. 19 he sees precisely on wnatbyou_rely, and then they will cross-
20 examine perhaps on areas in which they have éome cerhaps
21 differences, and out éf that thev can eupress their conten-
22 tions. o ‘
23 " It may be that we will{not be able to finish this
24 hearing on December 7th in its complete entirety, so that
Al deral Reporters, Inc. ‘ ' :
25 there will have to be perhaps a recess at the .end of 1it,
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eb?2 ~during which time the contentlons can be more precisely f
9 ' i
framed.
3 i . o . .
llow if vou can propose what your proposec evi-
4 . . . . - . . , .
dence is by writing in advance and service upon the parties
. .
5

within five davs -- : j
6 m mY Y3 . s . .
MR. TROSTEW: Mr. Chairman, they have our evi-

7 » ) ) .
dence. They've had our evidence since June of 1975.
8 2 ™ T S} A} 4 . -
MS ., CHASIS: T would like to make a statement,
9 . .
Chairman Jenscil.
10 el s . . : .
I think in our view what really nakes sense 1s
1 : ' . s £ e .
to have the comprehensive study or summary of tae evidance
]2 . ~ s : . M = 1
in terms of -- or the data in terms of certainly what has
13 . . e . . . \
been forthcoming since their original application and .their
14 ., . v . -
“supvnlement to it, to nave hat as socon as possible so tnat
15 . ' . . ' i s
then we can file our contentions as soon as tnat's 1n, and
16 e i
the FIES 1s 1n.
‘ 17 X . ; , . . : .
Then they will know what our contentions are 1in
18

advance of the hearing and also we will have an opportunity

19 ' : . ) .
to prepare for cross-exanination. :

%,

20 , . )
Ve object to starting the hearing and having
21 N3 1 ; 14 2 ; 1 PR 3 PR
this comprehensive study nace available at that time, walca
22 . . Lo . - s o o
is the wayv it has been left, and mercly belng awars at tiac
23 . « . 1 ) ' . w 3 - 3 - <71 '
point in time exactly what data Con Edison 1s relying on.
24 s o1 £
our succestion to the Board -- and ve feel very
A.. coderal Reporters, Inc. g
25

strongly -~ is that this comprehensive statement should be
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eb3 ! forthcoming as soon as possible from the Applicant. And as
2 soon as that is in and the FES is out, we will file ocur con-
3 . : . .
tentions and then we can go to the hearing on the 7th.
4' e mm mine e 1 * A DI B
MR, TRCSTEil: 1Mr. Chairman, may I respond to tais?
5 I think that this position is totally contrary
6 o A
to the regulations of the Commission.
7 . q . . . .
Ve have submitted an application. The application
8 . . . s .
is analogous to an application for a construction permit.
Q . ) . ’ - \ . o . L
Under the regulations of the Commission this application
10 . \ o e B
constitutes tne evidence upon which we rely. Any party that
1 . . . ) 4 , .
opposes ‘the application has the burden, under the Commission's
N . N ‘
12 . ' ‘ . : ’ \ , , i
' regulations, of stating the contentions that they have with
13 .
- regard to this.
14 ' . Ly s s
Yhen they state their contentions we can then
15 T : < ' . - -
decide whether we want to stand on the record and move ror
16 c - s s s gs e .
summary judgment or whether we want to submit some additional
17 s
evidence.
- .. 18 . . S a1y 1 3 m 3 et ]
They have this burden. They way this matter 1is
19 . . _ - N C . .
peing portrayed bv Counsel for HRFA, it is as i1f this matter
. 20 . v . \ . .
' is suddenly emerging fresh; this is not the case at all.
2] e 1 - ) el . g TTYT N 3 L Ty -
This matter has been before Counsel for HRFA since last July.
22 S J +1 : = £ . 49 ot
In addition to that, Counsel for all parties have
23 , ' . e s e o - i e
hean receiving all this information and vet, somehow, tihis
24 . 13 . ] ] v D) ~ 1,4 ‘ P . 3
is being nortraved in such a fashion that until they raceive
Ac  .deral Reporters, Inc. -t e . .
25 4 = . . - ) : ' M 3 ™
the additional information which we will prerare 1n respense
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eb4  1 ‘to the Board's request, they have no idea what we're about.
2 ' Well, that is just.totally-ridiculous. They've
3 had all this information all along and‘it's up to them to sit
4 cdown noﬁ and do what any intervenor does, narely, decide what
- 51 it is they are going to do in this hearing.
6 CHAIRMAN JLISCI:  Isn't there some part of the
7 regulation that requires a summary statement, a PSAR, for
’ 8 instance? 1Is that the statement to which HRFA is referring?
9 MS. CHHSIsﬁ I'm not avare of the requirement that
10l vou state but I think our contention at this time is that
I 1N Con Edison has not produced the kind of document wiliich directs
12 and analyzes and summarizes thé data which theyv have a
13| plethora of. There is no queStion about that.
14 But in terms'of the critical question, which is
151l what is new, what is different from what they presentsd in the
16| Indian Point 2 proceeding, which would lg;d to gmc?ptrary
17|| conclusion on the apé&oériateVéerﬁinéﬁiéﬁ'date? ;—ﬁhét's-our .
. 18| contention at this time.
19 ' and I think as soon as‘*hey come forvard with that,
» 20|l e are prepared to respond.
21 Mow I think it is only fair that the FTZ8 cona out
22l before the contentions of the parties are stated.
23 : MR, SHEMIN: Mr. Chairman, what we‘re-feally /
24| trving to do is resolvé, on a somewhat informal basis through
Act  Jeral Reporters, Inc. o .
25| discussion in this prehearing conference,_what wvould normally
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be done by way of ‘interrogatories. We can submit to Con Ed
extensive questions saying exactly what data and where is

it by page reference that you refer to with respect to F-

Q

factors delineating such-and-such and so férth with respect
ﬁb stocking.

We could put down.a long list of questions that
would require them to list in detail exactly what we hope

thev would put in the supplemental memorandum Or SUMMArY

that was referred to. I avoided using the word “comprehen-

1

"I find that a comprehensive statement normally means some-

thing that has everything in it. It's comprehensive in that
sense, but it's not detailed or specific inlthe sense of
providing you information so- that it can be used.

Their submissio;" have been comprehensive

usually in that they cover the whole ballfield. The prchlen
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is they don't tell us where ii

t

things can be found. And that is what we would asx by way

My

of interrogatories which, by the way, in your proposed
schedule are not at all included, nor is prepared testinmony
which would give us an idea.

low we just wanted that without c¢oing through

the ~ rnal detail.

sive," which is the word that has been usecd all along, becausg
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CHAIRMAN JENSCH: Yes, we have yét to reach that

point;

I think the request I méde before the feceés, and
that which Mr. Briggs-has made after the recess is if the
Applicant could havebthose in within -- how much time -- it

might provide a basis for a statement to contentions.

7 ~The second possibility is as Mr. Shemin suggests,
8 that maybe they 'should flesh out a long list of things and
9 let that go along too by way of interrogatories. If ~vou can

10 get a statement out shortly by that-you will note the areas

1 in which they have particular interest.
12 MR. TROSTEN: Mr. Chairman, two points.
13 o " In the first place, under the rules, as the Board

14 knows of ~course, discovery follows the statement of conten-
15 tions. We are in no different situation than any other
16 Avplicant which has presented an application. The other

17 parties now which oppose this have the burden of stating

N 18 their contentions befeore they go on a fishing expedition and.
191l they ask Zor a lot of informatiocn.

~ 20 Thié is my concern, it looks tq me as if we may be
21|l heading into a somewhat lengthy proceeding here. They have
22 had -- we have submitted a two volune environmental report
23 which‘contains a detailed benefit-cost analysis in accordance.

s £

24 with Par: 51 of the Regulations. It is absolutely mvstifying

Acé  .eral Reporters, Inc. _ '
25| to me tha: another party can say that they do not know the
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informatibn updn which we rely. Either they choose to ignore
the information or they ~haven't sﬁudied it.

CHAIRMAN JENSCH: I think what thev're séying'is
what is new in what you have. You may have copied, or rathef
it may be so similar to.the prévious presentation that théy
can't readily distinguish between Qhat we're reiying on,
something new to change, what has been established.

}R. TROSTEN: Mr. Chairman, we will certainly be
prepared as guickly as we can and we certainly will do it as
tuickly as we can to get that summa?y in. However, it's just
fundamentally the case that they must take what we have’

submitted and they must say in what respect they consider

that there is something that there:is a ~problem with.

CHAIRMAN ZJENSCH:_ My incuiry to you is ~when can
you get that statement in so that we can fix a time thereafter
for a statement of contentions.

MR. SACK: Mr. Chairman, excuse *ﬁe for a minute
fbr interrupting. I'm jﬁst mystified aé to what's going on
here. When Con Edison was initially faced with the National
Eﬁviroﬁmental Policv Act enactment we presented a succinct
environmgntal report which gave information in very clear,
simple, direct language, easilv understood by e&eryone. That
was roundly criticized. We were told we must have data, we
must have data, so now we produced detailed environmental

reports that have voluminéus detail. Mow all that they are
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requesting, Mr. Chairman, is in here. All they are saying in

a sense is that they are too lazy to read that. They want us

to prepare an index for them and I submit that that is improper.

You are now saying that we will not proceed with
this hearing which must be undertaken with dispatch. You're

now saying we can not proceed with this until we furnish them

an index because they don't want to read what we have already

CHAIRMAN JENSCH: I don't think they are asking
for an inde# at all. I thihk they are asking for a statement
of what is new,. . | | |
_ ‘Let me go back to Mrﬁ_Trosten. What time do you
thihk,you could respond to the Board's request for an Ogtline
of your principal points and then your supporting data and
then . the material'which Mr. Briggs referred to?

My thoughtfwas tﬁat we would fix a date, ten days
after the receipt by the parfiés to theée submittals and then .
the conteﬁtions can be asserted at that time.’

MR. TROSTEN: Will you give me a moment, Mr.
Chairman; so we can discuss ;his?

CHAIRMAN JENSCH: Surelf.

(Pause.)

MR. TROSTEN: Mf. Chairman, we have considered

both your request and the reguest offered by Mr. Briggs and

we believe that the document which Mr. Briggs suggested that
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we prepare is going to take more work thaﬁ compiling the
information which you have requestedf‘ We interpret the
request and what is involved in doing thaﬁ as recquiring that
we havé'that information we believe ready to present on

December 7 when the hearing starts.

With regard to the information which you requested

we feel we will have it in the hands of the ~Hudson River

Fisherman's As§pciation and the Attorney General's office
not later than November 10,

What we would request -- as I say, I certainly
state, Mr. Chairman, that I feel that it is not necessary
in the slightest way that that aocument'be available before
contentions are stated. I feel that they have that informatio
they have the necessary information. I wouid recuest that
notﬁithstanding the fact that they hay not have this.before
November 10 that they state their conteﬁtions before then.

MR, SHEMIN: Mr. Chairman; to get right down to
what he's saying, I fail to see why he thinks we haven{t
stated ouﬁ contentions. We fairly specifically stated that
there rare ceftain specific issues relevaht to this procéeding
which we feel remain in dispute as é result of the prior
hearing énd as to those specific issues the Applicant's
submission does not specifically relate hoﬁ thebdata and
anaiysis will justify their proposition as opposad to any

other propositions. That's our contention. If they want
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the speéific issues we can ‘give them to them. I mentioned
most of them. | |

MR. LEWIS: Mr. Chairman, if this were a construc-
tion permit or an operating license proceeding, something of
a more broad and plenary nature I would have to agreé with
Mr. Trosten tha£ a written set of contentions would be an

absolute prerequisite to proceeding.

CHAIRMAN JENSCH: I was just about to mention that.
We have tried to handle this on an expedited basis. Therefore
we set Decgmber 7. He is entitled to have ‘his contentions
and the discovery process can follow thereafter, and if he
would like to have the full scdpe of the rules completely‘
applied we'll cancel the December 7 date and we'll get a
statement of contentions and we'll let discoverv follow and
we'll set a date after that.

Now in one sense you are correct and he is correct,

that the specific procedures should be out in a specific se-

.quence, but we thought it would be helpful to the parties

to pick a date. ©Now if they don't like that we will change-
it.
! . 1]

MR, LEWIS: Mr. Chairman, what I'm golng to argue
is that conceivably that date might well work from our point
of view, assuming that we run into no snags in issuance of the
FES.

{

But my feeling is and has been all along in this
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proceeding that because it is a fairly narrow éroceeding and
because of the fact that we have had fairly articulate comment
on the Draft Environmental Statement from the parties and
because of the fact that we have had articulation at this
prehearingbconferencevof, if you Qill, contentions, I would
have.to agree with Mr. Shemin that in effect I believe the
contentions have‘been stated and really the contention is

just one major contenticon as I see if from both HRFA and

the State, and that is that there is not new data that

justifies an extension.

Now personally I think the Staff understanding the
thrust of the Intervenor's argument in this sense would be
prepared to proceed even if we didn't have in writing a

further sub=listing of the contention because I think it is

“

a fairly narrow environmental statement and what we would

propose to do in response to that kind of a broad contention

y
H

is to, without going through prior prepared written testimony,
make a panel available who wouid be knowledgeable generally
on theee metters.

Now of ceurse as you point outvit "may well be that

"alternative route would he to in fact have formalized

~

the
\

s even prior written testimony, but I

contenticns and perha

had not conceived that to be necessary considering the scopne.

iy

=
o

of the proceeding.

(
i

e difdn't either.

CHATRMAN JHISCI:

JT
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You mentioned four items, r, Shemin, compensdtion,
the F—facﬁérs and'——

MR, SHELMIN: I left one out, actually, F-factors --
these are what I think resulted from the prior hearings,
F-factors, entrainment mortality, compensation -- well, she
just mentioned entrainment mortality was an F-factor. UWhen
I referred to F-factors I was referring to the digferences
in concentrations of the ofganisms going into the inﬁake as
compensation, entrainment‘mortality; F-factors, the contribu-
tion of the Hudson River Fishery to the Mid—Atlantié Fisherf
and I had left out stocking whieh was previously mentioned in
another context which I think remained in controversy at the
prior heéring. I did not sav hatcheries and I would like to

distinguiéh between the two because whenever we mentioned
stocking Con Ed comes in and savs how terrific hatcheries
will,work.:ihey're two different issues. We don't object really
to the concept.that natcheries are comnercially feasible.

CHAIRMAN JEHSCH: Mr. Sacﬁ”added a new consideration
for vou, the discharge mortality‘is worse than the entrainment
MR, SHEMIMN: 'Whaﬁ he was referring to was that
the tests that thev had done to demonstrate entrainment mortal»
ity shoﬁed such a high entrainment mortality that they aia
further anélysis to examine thei; tests and found that the

speed of discharge was resulting in mortality that they had

N
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back at square one in_those'tests.

MR. SACK: That's a ridiculous characterization of

~what I said. That's just absurd.

MR. SHEMIN} Thaﬁ's what your feport éaid.
MR. SACK: The facﬁ is that the entrainment mortal-
ities we found were certainly much lower than 100 percent,
but evén those we found because of the net-induced mortality
were even lower than the numbers which I believe appear in
the Indian Point 3 FES, so what we're talking about’is reduc;
ing the léss than 100 pefcent entrainment mdrtality we testi-
fied to préviously to a number much lower. That has not yef
been deri&éd but iﬁ is not a question of having an unexpected
mortality,
CHAIRMAN JENSCH: Well, do I understand your
’
statement to say that those that aren't killed in the entrain-
ment are killed in the discharge?
-WMMR; SACK: ‘;géfFre killed by netting them to
count them. If we didn't condupt the entraingent studies

they would survive, but what is -- they are -- in order to

conduct entrainment studies we have to take organisms from

(O

the intake and also take organisms from the discharge an
unfortunately that process results in killing them. What
we are finding is that the process itself has a greater imract

in the discharge than it does in the intake, greater under
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high velocity conditions which also exist in the river, so

intake samples are low velocities and that leads to a lack
of directvcomparability to the mortalitv factors and so a
correction has to be made.

CHAIRMAN JENSCH: Would you -accept Mr. Lewis's
statement and the statement by Mr. Shemin and'the.Hudson
River ?ishermeh's Association? Is it enough for vou to
get started on and will keep you busy until we get the state-
ments from you on November 10 and tﬁen their statement of
further sub-pointing contentions within ten.days thereafter?

"MR. TROSTEN: Mr. Chairman, we certainly have a
better idea than we did when we came into thg room what the
contentions might be.

But reallv, Mr. Chairman, for Mr. Shemin, " who
probably hés read these reports about as carefully as anybody
has tb say well .our contentions are F—factofs, compensation,
contribution to the Hudson and stocking, I'm soriy, sir, but
that really is absurd because vou know how detailed these
yuestions are and what these subjécts cover aﬁd you kﬁow, vou
probablyv know by now exactlv what the'questions are that ydu
want to ask and that's the réason why I find that-just a
gener~' listing of what the areas of controversy are as oppoéef
to a listing of contentions is unsaﬁisfactory and not in

accordance with the rules.
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CHAIRMAN JENSCH: wWell, I understood it was related
to his princival statement that none of the data that you
presented haé provided an adequate basis for the amendment to
the application that you request.

MR. TROSTEN: Mr. Chaifmaq, would vou be willing
to just let the matter be submitted on briefs?

In other words, vou make your argument, Mr. Shemin
that the daté will not justify the ap?lication, the granting
of the aoplication.. Filég your brief, we'll file our brief
and shall we submit? | . !

MR. SHEMIN: No, my argument is fundaméntally a
factual‘oné. I ﬁhink that a_hearing will ultimately show my’
conténtion to- be true. 4I>don'£ think it is apparent from ﬁhe'
décuments for someone who hasn't gone over them in detail

and gone through hearings on this data, this specific data in

the context of the proceeding two years ago. It's the same

‘data reallyLA I don't think it is apparent at this point how

inadequate that information is and where the hidden problems
are in that material. I would expect after a hearing at
which I took each specific suggestion in the report and showed

how it reallv was inadequate that at that point with-a brief

I would. prevail. However, at this point I don't think -- all.

I can say at this point is at this point there's a problem,

at this point there is a problem and at this point there is

S a probleh-in the different areas of the report and it would

’

DTN
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mpbll ] leave a gap as to whether I was right or you were right and
2 the only way to answer that is‘by having people on the stand
3 to testify to it. I'm trying to avoid spending weeks and week

4 and probably months taking your experts, as was done -

* 5 in Cornwall,}SteP by step by step through éverything and ask-
} é ing them to provide detailed support for every generalization
7 they ﬁake becausé that's the waf most of these tﬁings_should
8| be done. .
9 MR. TROSTEN: You see, that's the problem I have,
, 10 Mr. Chairman -- and I thank you, Mr. Shemin, for vour laying
11 this matter out.
12 - You see, it is not jﬁst a relatively narrow thing
13|l 'because of the position that the other parties may wish to
14 take and we may be here a'long time and we don't have a long
15 time to do this. That's the point I've been t;ying to make,
16 Mr. Chairman, £hat it " may be viewed by the’Applicant, perhaps
k 17 is viewed by the Staff as a relatively straightforward matter
e 18 because we are, after all, only talking about a;year's exten-
~ 19 sion here. But the cther parties don't view it and thev may
- 20| want to téke us through step by step by step relitigating the

21 Indian Point 2 hearing and we don't have the time to do that

22 and that's why I want to get to --
23 _MS. CHASIS: I think we're interested in expediting
24 T think it can be a circumscribed hearing. I don't think it's

Ace . ederal Reporters, Inc

25 going to be the same kind of hearing we go through on the
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question of once through versus closed cycle.
The point is that your statement which you will
orovide on November 10, Mr., Trosten, will permit a narrowing

3

the issues. I think the way in which the acplication

ih

o
is presently stated and then all ﬁhe subsequent data since
August of '75, without that being related back to the guestion
of what in it is new and justifies the extension really makes
it_-- makes our nosition richt now so much hroader and I
think when vou file that report the issues will ‘be narrowed
and I think that's why.it's important for that to be done as
soon as possible so that we can respond. And we asked for
this in the summer of '75 and we criticized the avplication
that was filed. There was a meeting of all thé -~ there was
a meeting with the Staff and the utility and we said at that
time that the gpplication that had-ﬁeen‘filed failed to
specify what in the data was new and I think, you know( it
is not as though we have been sitting around. We have review-~
_vNow I think in fairness to the parties, unless we
have Con Edison's assessment of the subsequent data and report

in terms of how they demonstrate new facts that are different

from what was demonstrated in Indian Point 2 that for us to
proceed with cross-examination on the 7th is really improper.
It doesn't give us really an adequate opportunity to assess

that.
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CHAIRMAN JENSCH: Well, I take it that -- you sav

- you raised this point in August of '75, so to use Mr. Trosten'

firm language, people, somebody siﬁting around for some ;ime,
mavbe the Applicant has been sitting around. not responding.

I do feel this way: The Board is not going to
listen to the establishment of F-factors with the same data

utilized in the previous hearings. Now I think one way to

move this along, as the Applicant has indicated a great desire

to db, is to show precisely what new data you have to justify
a change in these‘crucial matters aé to which they are having
contentions_;and if you do not do that it seems to me the
parties aré going to have to say right from the beginning,
Well, didn'tvyou have this in 1972 or whenever we had our
hearings and if you say Yeé, all right, what'S new, ﬁhen they
will search and scratch around where there -'is something new.

Now you can save a lot of time it seems to me by
showing wherein you have something new in your report. Now
you apparently ~- I haven't analvzed it, but you have a
collectign‘of everything under the sun and I ﬁhink if you do
that we will take a tremendous amount of time but I don't
think the Board is going to tolerate going over the same
material we had in previous hearings. MNow if you have some-
thing new let's hear it, let's sce it.

MR, TROSTEN: .Well, Mr. Chairman, we certainly

will submit the information. I must say that I am at a total..

UT
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loss as to exactly what counsei for HPFA is referring tQ
with regard to the statemeﬁt. I'm looking at a éet 5f
minutes of ﬁhe meeting and don't see anything referred to
there.- This :set of minutes was prepared by the Staff.

We will certainly prevare the document that vou

refer to, Mr. Chairman. I must say that I have to agree with

the remarks that were made earlier by counsel for the Applicant

that we are simply providing an index for what is already
there. The information is there. ;f vou'll analyze it, it
is there. We will supply the information as requested by

_ K ’ ‘
the Board and we will have it in by the 10th of November.

CHAIRMAN JENSCH: Very well. I aﬁ sure that

will be very helpful and I think we will move along. I do
think' that --I don't denigrate any ;tatement oy Hr.Sack, but
their present environmental reports have to include evervthing
thev think of because there has to be a change at one time
or another and Applicaﬁts I expect generally are under the
burden of.trying to select jusﬁnwhat will fulfiil the require-

ments. But I do think this, that the parties likewise have

a job to say, Well, what's new and I think we can take the

‘+ime on the stand or we can take the +time in advance. Mow

the choice is yours.
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2c ebl :] | MS. CHASIS: Mr..Chaifman, I woﬁld like to make
2 . the point it is not Just what;s‘new but how what's new
,. 3 affects the findings. ‘In other Vdrds there ﬁas to be that’>
Z 4 critical link. It has got to really altér'the findings,
- S the critical findings upon which the '79 date was based.
6 So what's'differéﬁt, and how is that difference critical
~ . '
7 to the termination date.
8 CHAIRMAN JENSCH: Yes, I think that's a point
‘ ) j
? well taken. ‘ ' ' \
! 10 T do think this: It may be that after a state— _
[ ment of coptentions—-wWe'll expect the statement of con-
12 tiop; to be served on oxr befofe—— ell, if vou get the
) 13 10th, ten days would be the' 20th, a Saturday.. Make»it‘
14 Mbnday, the 22nd, in the hands of the Applicant by llovember
15 22né. ™
16 If those contentions indicate that Applicant is
17 not reacy to proceed fully on Decambder 7th, we'll pick
, 18 ‘another date, and if discovery has to be hed by the parties
19 on those contentions, maybe we'll have to adjust the schedule
“ 20 Let's see what we can do with December 7th with these two
21 cate of ilovember 10th .and 22nd in mind.
22 MR. TROSTEN: ir. hairman, would vou allocate
23 if you will some-additional—— tlers vou planning to allo-
24 cate some additional time beyond the 7th? I just wantad

AL oderal Reporters, Inc.

25 to inguire of that. The 7¢h is a Tuesday. And I just
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wanted to know-- I can't tell, sir, how this is going to go,
but I would just request that you. consider that.

CHAIRMAN JENSCH: Well, I think we have knocked

o)

s Eve at the Big
Aprnle is a good time.

DR. BRIGGS:’kI think Chairman Jensch means tﬁe
7th, 8tﬁ, and 9th and the rest 6f the week, do you not?

CHAIRMAN JEIISCH: Yes. |

¥MR. TROSTEN: Thank you.

CHAIRMAHW JENSCH:\ Oh, ;es, indeed, the rest of
the week.

MR. LEWIS: Are yoﬁ also saying pérhaps the
secondiweek?

C CHAIRMAM JENSCH: Mo, the second week 1is not

available.

roa

P, LEWIS: lay. So it's the weel of the 7th.

CHAIRMAN JEUSCE: Yes.

MR. LEVIS: !r. Chairman, I might add that
obviously‘the schedule that is being laid out here is puilt
around the Licensese's submittal. tow ecually obviously,
the conténtions may or may not have the beneafit of ﬁLe Final
Environmental Statement before they h;ve to ke filed. Anad
I poigt it ocut not to indicate that I think that the con-

tentions snould not be filed on that date, but we'll have

to be aware of the fact that the contentions may be affected.

N




eb3 1

0]

10
1

12

13

14

15

16

17

- 18

19

. 20
21

22

23

24

At... ederal Reporters, Inc.

25

"nad understood your -- at the evidentiary hearing that you

23

cﬁummx JENSCH: Yes'. s_urelfy;

Well; I think it'; céntemplaﬁea by the rules
that contentions can be formulated before the FES bﬁt subject
to modification or at least to change when the FLIS does come
out. The rules dovsay the Staff cannot bevexpected to ekpfeéé
its final view until the FES is out, and I think that's a
guide. to the parties themselves.

Is there any other matter we can take up hefore
we recess?

MR. LEWIS: Yes, Mr. Chairman.

I wanted to addre;s a few matters which relate

to the remaining issue on the selection of a tower, and I

indicated that would be avprovriate at this prehearing con-
farence, to agtempt +to address that open item.
Perhaps the other parties will want to comment

on this.

It would be my view that the remaining votentially

"

evidentiary itembin that case is the schedule impact of
the delay in the receipt of regulatory approval.

Mow I would like to advise the Eoard that this
afternoon the narties are meeting in an attemQt to enter
into a stipulatiﬁn as to a construgtion schedule that would

flow from a commencement of construction on a given da

Mow the problem that we have I believe is that
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for purposés of agreéing to'a ¢onstructioﬁAschedﬁle we have
to have a beginning date.- Howﬁit's the Staff's.view that
that beginning date would be mandated bi\this Board's deci-
sion. |

For example, if we were to sit down today, all
the parties, and say Well, supposing there were a Board

decision by November 1, 1976, What.would +the end date then

be? But I guess I'm indicating to you that I see a substan-

~
’

tial benefit in terms of being able to finalize the construc-
tion schedule in having an as—prdmpt—éé—possible Board
determination which would kick off the comnencenent Qf con-
struction.

~ -

Now vou have before you all of the presentation

N\

that should provide the underpinning for a decision on the

t-h
o))

selection of the nreferred tvpe 0f closed~cvcle cooling.

You also have before you the various briefs of the parties

. on the guestion of what-are the recuired regulatory approvals

CHAIRMAN JEDiISCii: -Your cuestion is when is <the
decision coming from the Board?

MR. LEWIS: UNo, I'm not asking you when it's

CHAITI{AN JENSCi: The outside date would be
Decernber 1, and hopefully we can eupedite- it to a lesser

perioc¢, a shorter period.

MR. LEWIS: Tine. Well, that's helpful, too,
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something like.December 1. Aﬁd it does serve to give us
a beginning daté in order to determine what the cohstruction
scheduls is.

Now I note that'éon Edison in its wvarious
briefs has taken the position that the license only addresses
the question of the date for cessation of operation with
once—-through cooling, and they have used this to argue that
this Board somehow does not have authority to issue an order
that would determine a commencement date.

7ell, we don't agree with that position. e
think that the determination by the Board of a reasonanle
termination date depends upon the determination of the Board
of a —--

CHAIR ] JENSCH: Well, didn't the Appeal Board

ug!

take care of everyihing but the start of construction or

struction that are contained in the Unit 2 decision and
indeed, those would be very ae;inite»background to our
Ciscussion this afternocon. 3But nevertheless, the parties
are -- .

CHAIRNQN JENSCH: So we would procéed in
accordance with the aAppeal Board

‘R. LEWIS: It cartainly is correct that there

bt
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eb6 1 has been a termination of --
2 "CHAIRMAN JENSCH: Whatever date that happens to
3 fall on we'll --
4 MR, LEWIS: The parties are also coing to want
¢ S to discuss the impacts of whatever delay grew out of .the
6 failure to have the regulatory approvals.
AL
74 As far as the argument that was made earlier
8 about the lack of finality to the appellats division deci-
A s 1 . .
? sion, I can only say that even without the appellate
10 division decision, it was the Staff's view that we had suffi-
H cient finality and we had something we could rely upon to
12|l = say that the Buchanan matter was settled at that point.
13 Now of course it is our view that we have one
14 more step to finality. It may be that for some time to come,
/
15 if there are subseguent appeals, that the rmatter would still
16 be lacking in -- quote, unquote -- "finality." But we don't
17 see that as in any way precluding the Board from finding that
18 the Buchanan matter has been resolved in a way that would
.
19 permit the Board to enter its decision.
\] )
¢ 20 I believe those are the matters that I wanted to
21 address, Perhaps the other parties have some .
22 : }S. CHASIS: UDFA acgrees with lir., Lewis' state-
23 ment that there should be a linkage of this Board's decision
24 on the preferred type of systen in guestion, whether all
Ac  deral Reporters, Inc.
25 eculatory anorovals have been received, with the setting of
‘ reg Y Pr {
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a termination date.

In other words, those should all come

together and preferably before Deceﬁber lst.

,
And I think we have briefed in full our reasons

for believing that

on Con Ed's having

the Board can and should reach a decision

receivaed all necessary regulatory appro-

vals once it has received the NRC approval for a preferred

type of system, so we rest on our brief and our exposition

there on that issue.

On the question of the effect of the Board's

)

eceived, I would

e

finding that all such approvals have been :
state that I think it needs to be snelled out in the order
that once this cecision is madé, nothing further neesd be
done by the Commission for closed-cvcle codling to be re-
aguired; that that under the license terms is final, subject
to the actual issuance of é license anendment,

And we would ask that the Board specifically

3

nake such a finding in the decision that it does issue in

»

the preferred system proceeding.

’

CHATRI AT JENSCHI: Very well.

M SACK: I believe most of what I have heard

‘One point, though: Even setting aside the
Village of Buchanan approval, the {RC approval comes not when
+he Board issues a decision put when the Commlssion 1s5suss

e ought to be clear on that.
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"And as far as setting‘a date fof commencenent of
cohstrucﬁion, I think, as ve étatéd in ﬁhé brief, that is
not part of tﬁe present license. That would be a m;jor alter:
tion of the present structure of the license which merely
hés a date for termination.of oreration of ane—thréugh
cooling, and that's what the Board should deal with.

MR. LEWIS: Mr. Chairman, I might say that there
reallj is no factual distinction-- There is a factual dis-

tinction between the Board's determination and the Commission

issuance of the amendment, but I assure you that it will be

S

a very, very short time span>between those two events. And
so I really think. it is of no significance for planning
purposes.

CHATRIIN JENSCH: Well, we'll trvy to get it out

hefore the end of llovember, so that if December 1l is some

nagic date, if the Board decides to make the selection and
SO forth,bthe Staff could_issue the rémaining step in the
progran.

MR, SHEMIM: I just have oﬁe small clarificaticn.

Mr. Chairman has referred to me as representing
y .

. the State of iew York, and the Applicant has occasionally

referred to me as representing the Attorney General.

(6}
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|

The positions I've taken in thié hearing repre-
sent the'Aﬁtorney General's offi;e, the Department of Environ-
mental Conservation of the State of YMew York, the Stéte
Enerqy Office which is the new successor to the ATomic
Energy Council, and the lew York State Public Service Commis—'
sion, which is the utility regulatory agency.

CHAIRMAN jE:JSCH: It will be so understood.

Is there any other matter we can take up bhefore
we conclude?

Yo response.)

If not, this przhearing conference is now con-

cluded.

(Whereupon, at 1:15 p.m., the prehearing

conference was concluded.)
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