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Re: Additional comments:on blending
‘NRC-2009-0520

Dear Mr. Lesar:

Studsvik, Inc. (Studsvik) submits these additional comments relating to blénding of low-
level radioactive waste (LLW) in response to the Federal Reguster Notice published on:
November 30, 2009, and Mr..Camper's request for additional information to Studsvik:
dunng its December 15,2009 meetlng with NRC: These: materlals areforthe
Commission to consider as they review the staff's:-recommendations.

Many ideas;, comments- and theories have been shared, both at the stakehoider
meetings held on December 14.and- 15, 2009;.and during the January roundtable
discussion. While: Studsvrk will provrde its views on a number of these items in this:
letter, it is important at the-outset to note: several’ mdusputable facts in order to place
Studsvik's comments in- proper context;

o Large-scale blending is an expansion of the historical practice of blending.
° L'a"r'ge-SCalefblending will result in.more Class ‘A LLW and less Class B/C LLW,

e Large-scale blending cannot address all. Glass B/C resins, frlters ‘medical,
research and other types of Class'B/C LLW.

e No -NRG study has ever been conducted to measure the potential environmental
impacts of large-scalé blending:

As the Commiission: recognizes, it is:now facing animportant decision that will affect the
long-term future of the LLW drsposai industry. This letter explains why allowing large-:
scale blendlng to.reduce waste classification would represent a reversal of existing,
Jlongstanding: NRC policy; and why such a change would have a negative effect on our
industry and the environment.

Studsvik, Inc.: 5605 Glenridge Dr., Suite 705, Atlanta, GA'30342 Phone: 404-497-4900  Fax: 404-497-4901 www,studsvik.com
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Large-scale blending is restricted bv"'curre_vntNRC-_tedulaztiens énd duidance

The starting point for determining how NRC-should address large-scale blendmg of
‘LLW must be an understanding-of the regulatory statiis quo. Unfortunately, the
discussion of the status: quo at the three’ public. meetmgs orgariized by the: Commlssmn
has'not shed much light on. the subject. Studsvik believes:that:a.careful, readmg of the
.relevant guidance, and a cléar understandmg of how cons;stently that gu:dance has:
been: apphed by regulated pames makes: it clear that’ large-scale blendlng by
‘processors would be' a dramatic: departure from NRC's.currentipolicy. NRC
acknowledged as muchiin its response to'my ‘August 7,:2009 letter when it stated,
“[Cu]rrent mdustry proposals however; seek:to expand the historical practice of
blending.” NRC Staff Analysis - of Studsvik's August 7, 2009 Comments on Blending,
"ML092930298 Row 4, Column 2.

‘There is no dispute that current'NRC regulatlons do not exphcxtly address
downblending—i.e., the. intentional mixing of wastes to lower their:waste class.under-10
-C.F.R. Part 61, The NRC: itself has taken this. position on a number of occasions: Sée;:
e.g., 74 Fed. Reg 62606, 62607 (Nov. 30, 2009) (“Blending is-not: prohibited-or’
explicitly: addressed in'NRC regulations.”);- Letterfrom Larry' W. Camper, NRC'to
Joseph DiCamillo; Studsvik (Oct "30; 2009) (same) Nevertheless ‘the Commlssxon
has not been completely silent:on the propriety of blending: to reduce waste
-classification. Infact, NRC-guidance: coherently defines.a limited ‘set'of Circumstances-
‘when mixing of LLW is:permitted, and prohibits. intentional. downblendmg

NRC's position on'mixing waste types orstreams

NRC's Branch Technical Position on ‘Concentration Averaging and Encapsulation
(BTP) clearly explains the properway to c!ass;fy a'mixture of: dlfferent radionuclide
concentrations::

Under-the'guidance'in this‘position, the classification
of-a mixture.. . . should be based on éither: (a) the
highest. nuchde concentration in any of the individual
waste types contributing to the mixture, or (b) the:
volumetric- or weight-averaged nuchde concentrations
of the mixture, provided that the: concentratsons of the

! EnergySoluuons argues:that because the NRC'’s regulations:are silent, it is frée'to engage:in large- :
scale: downblendmg But.as Studswk will dsscuss in detail below the: potentlat envirenmental, health
and safety impacts of- downblendmg have never’ ‘been studned ‘Under these circumstances,
downblendmg LLW with the intent.to. change the waste s classmcatlon ought to: requirfe-express.
regulatory authonzatlon
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tndrvrduai waste. type contnbutors to: the mixture are:
within a factor.of10 of the. average concentration of
the resulting mixture.

BTP §C. 3:1. Put simply, ‘a mixture: of LLW- may. be. classified using the average’ radionuclide
concentration of the-entire mixture-only if that average concentration: is “within‘a factor of 10" ‘of
the nuclide concentration ¢f any-individual waste ‘contained.in the mixtures, Otheérwise, the
mixture must be classified using. the highest nuclide concentration of the; component wastes.

This formula for determining the classification ofia LLW.mixture does.not facilitate. current.
mdustry proposals for large—scaie downblendmg The concentration: of rad;onuchdes in Class B
_or C waste can be hundreds oreven thousands of trmes greater than the Class_'-.-A |mrt 10

-1for drsposal as Class A waste to ‘be- classrfled based on the hxghest nuclrde concentration of: thes.
component waste streams—i.e; the Class B'or C waste.

Exceptions to the factor of 10

The BTP also contains an excéption to'the formula for determining the classrfrcatton of
a LLW mixture, which has been repeatedly referenced in-presentations to the
Commission staff “IA] desrgned collection of homogenous waste types from a number
of sources within a licensee's facrhty, for Purposes. of operational efficiency or worker
dose reduction, is not.considered ‘mixing,’ for: purposes of this position.” BTP§ C.3.1.
According to-some, large-scale blending fits within this exception because:it a!legedly
¢Ereates both operational- effrcrency and worker dose reductions. Buta closer. reading of.
‘the BTP reveals that the: exceptlon doés:not apply to-a large-scale blending- process.

The BTP exception is plainly intended to be a narrow:-one. It:applies onlyto.a
“‘deSIgned collectron of homogenous wastes from a number of sources wrthm a

facrllty owner. Rather this is the sort: of work performed by an operator wrthrn its own
“facility." In this:context, the undefined term ‘operational-efficiency’ makes sense; A
facility'operator may sometimes find it more-efficient: (or safer for workers) tocollect
‘wastes generated:at different locations- within its facrlrty and store: them:in a-single
location or container until they are sent for processing or-disposal; Such activities are'a
far‘cry-from the large-scale; intentional. blending of wastes currently berng proposed
and are not permltted by the exceptions to'the BTP.?

2 Studsvik notes that the: BTP does not adequatély define operational efficiency or homogenerty, nor’
does it mdrcate to what: degree worker dose must be reduced to-comply with the: gurdance Inits
December 14, 2009 presentatron to NRC;  Studsvik has demonstrated under’ common definitions-of these
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Furthermore, the BTP's exceptlon for operatronal efficiencies to its: general pl‘Ohlblthn
of blending. LLW for the purpose of intentionally lowering waste classificationis linked
to:'the classn‘lcatlon of waste streams, which the NRC. staff has.interpreted-should.occur
at the pomt when waste:is prepared for shipment:for. disposal: Therefore efforts to
ascrrbe potentral operatuonal efflcrencres from upstream Iucensees to the processor that:

structured.,

'NRC's prohibition on intentional downblending

In: addltron to the BTP 's formula for. determmmg the' classrfrcation of LLW mrxtures
which does not permit large-scale: downblending, the BTP contains another restriction.
directly relevant to thie proposals:before the: Commission. In response to.comments
stating that nuclide: concentration averagrng across an‘entire: package should be
allowed, the NRC staff indicated that LLW. may not be intentionally mixed * soleiy to.
lower the classification-of any specific waste in a disposal container. " BTP App.C
Response to'Commerits at 3; see 74 Fed. Reg at 62609. Current: proposals to
downblend large @amounts of Class.B and C waste, thereby intentionally lowering'its
classrflcatron s0 it mrght be dlsposed of as Class A waste;. are flatly:contrary to. this. part
of the BTP.?

In:sum; the regulatory status quo places srgmﬁcant restrlctlons on blending.. Lar e
scale downblending, in particular, is not permitted under the Commission’s:BTP.

Large-scale downblending is not currently occurring

A review of the: NRC regulations and ‘guidance provides just part of the picture. Tofully
understand the status quo, it is equally important to observe the manner in which the:
regulated parties have:consistently applied NRC's instructions. ‘As the Commission

terms that resin waste streams are.not’ homogeneous and. that !arge scate blending is‘not operatxonal!y
efficient. Furthermore, while the actual information on-worker frgm large-scale b!endmg activities is
not availableto ‘Studsvik, based.on its; experience, Studsvik does not believe that worker dose; reduction
is achievable. under a Iarge scale: blendrng scenario..

_3 While the:BTP prohibijtion’ specnf ies' that themixing. must be.done for “solely” for the purpos_e of iowermg-,
the waste’ s classrfcatlon Studsvrk has. already explamed that Earge»scale downblendmg does 1 ‘o_t_

_ -‘faculrty“
"urdance o)

0,109 rwny
;downblendlng would be prohnblted for decommlssromng but permrtted for waste drsposal Th lated.
Commission guidance reinforces.interprétation of the BTP to preciude Iarge ‘scale’ downblendmg
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itself has recognlzed “the-scaleof blendmg being. conS|dered since the closure of
Bariiwell is potentially much larger.than current practlce‘ " 74 Fed. Reg. a4t 62607
(emphasus added). Large -scale downblendlng is notinow bemg conducted and‘has
never been conducted in‘the past. In‘other words ‘as'a simple mattér of fact, the status
quo isNo large -scale: blendmg, afact'that has aiready been affirmed. by NRC.

In view of the fact that current large-scale blending proposals are a dramatic: change to
the status quo, Chairman. Jaczko has instructed the NRC staff to prepare avote paper
that will-allow-the Commission to consider: several issues related to blending. That
paper is. scheduled.to be- completed in April. In the meantime, it-would be mappropnate-
for anyone in'the industry to initiate large-scale blending; not. knowmg how the
Commission-will deal with the.issues surroundlng the practlce in its.vote paper:

Before NRC takes any action to'permit downblending, it must comply with the National
Envi'ronmental '_Po!icv- Act (N EPA_)'

Under NEPA, an' agency. must consider the: environmental consequences: ‘of any “major
federal action” that it is considering. 42 U.S:C. § 4332. The term “major federal action”
is not limited to a rulemaking, as-has been suggested during the public meetmgs on
this subject. Rather, the President’s Council on Environmental Quality defines *major
federal action” broadly, to include all "actions with effects that-may be major

and which are potentially subject to' Federal control and responsibility.” 40 C.F.R.

§ 1508. 8(18) Major-federal actions occur-any: time:an agency adopts:“official pohcy,
whether that: adoptlon takes the form of regulations promulgated pursuant to the
Administrative Procedures Act.or other “formal documents establishing an agency's
vpohmes " Id. § 1508; 8(18 (b) 1)

As Studsvik-has explained, the current status quo-does not include large-scale
downblending.of LLW. Therefore, any decision bythe NRC, regardless of'its form, that
permits large-scale downblendmg constitutes'a change in‘agency.policy and-a:major
federal action-under NEPA. A. rulemakmg issuance of guidance or pubi:ca’non of a:
Regulatory Issue Summary—if they “substantially alter[s]" the status quo by endorsing
large-scale: downblendmg»—-are all “formal documents establlshmg [NRC's] policies”
that would be subject to'all the requnrements of NEPA (40.C.F.R. §1508. 8(18)(b)(1))
Moreover, because the environmental, health and safety implications of large- scale
downblendmg are. potentta!ly sngmﬂcant and completely unexplored, the . Commission
wolld have to prepare-an Environmental Impact Statement before. any large-scale
downbiendmg could’ be allowed. 40 C.F.R.§1508. 8(18)

During its-January 14. publlc meeting,: ‘NRC staff acknowtedged thatithe. Environmental

Impact Statement- (ElS) prepared forithe'waste classification tables in:10.C.F.R. Part 61
did:not account for the potential impacts of downblended waste: 'In fact, no one
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anywhere has performed a‘thorough environmental review of large- -scale
downblending. NEPA is specifically intended to prevent the federal government from
authorizing such potenttaliy envnronmentaliy significant practices without fully’
understandmg their consequences:®

The record compiled during the NRC'’s pUb|lC meetlngs on blending, and in’ assocnated
written comments, demonstrates how large-scale. downblendmg could adversely impact.
human hea!th and the environment, 'Class'A LLW is subject to: s;gmf icantly-less.
stringent dlsposal regulatnons than Class B:and C waste. NRC hasnever: explored
whether those Class. A disposal. regulations:are -adequate when all -or most of the Class.
A waste at issue is at ornear the Class A concentration limit.

One recent'study showed that.an inadvertent intruder who encountered downblended
waste disposed of'as Class A waste would encounter: hundreds of times more radnatnon
than the NRC regulations in 10.C.F.R. Part 20 permit. :See Letter from'WCS to:NRC
(Jan. 8,2010): This is just one example of the sort of isslies that would need thorough
exploration in an EIS before the NRC could authorize. large ‘scale downblendmg
‘Undoubtédly, the process of préparing the EIS will surface numerous other issues:that
will appropriately be studied and addressed through the NEPA Process.

Stranded waste-and sustainability.

On a separate subject, the NRC staff specifically asked Studsvik to provide additional
information ‘on the issue of stranded waste. There is no dispute thatat least 5,000
cubic feet of Class B/C resin (based upon EPRI's historical analysis-of the:amount and
classes of resins-generated by the:nuclear power industry) cannot be addressed by
large-scale downblending, atleastin part because there is'an insufficient amountof
Class A resin to-successfully blend all Class’ BIC resin‘into Class A.

in addition, large- “scale. downblendmg does ot address filters, medical research and
the various: other types of Class B/C LLW. These wastes, by their nature simply
cannot be "blended together with ClassA. waste.

s The claim that NRC gundance is not: legalty binding would.not excuse the Commission from performmg
a NEPA environmental reviéw, at least'in this case. ‘A5 Studsvik has explained, and the NRC has '
‘acknowledged, EnergySo/ut:ons proposal lo begin large-scale downblending would tead toa ygmfucant
expansion of currént blending practices: NRC's'decision on the acceptability of: large-scale:
‘downblending, regardless of how that décision is frarmed, will determine whether.that eXpansion-oceurs;
and accordlng!y whether the potentially s:gmf“cant environmental impacts of downblendmg would take
place.. The'Commission’s décision is-therefore a “*major federal action™ requiring preparation-of an.
Environmental Assessment or:an EIS under NEPA-and’ CEQ regulations. See.10 C.F.R. §51. 21 (NRC'
reguilations.under NEPA); 40 C.F.R: § 1508.4 (CEQ regulatlons)
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Unléss a Class B/C disposal site opens ta the: 36 states currently foreclosed from Class.
BIC drsposal site access, all of the B/C.LLW described above will be: stranded. WCS
‘has stated repeatedty that not havmg access to: srgnnfrcant amounts of B/C resin (which
‘would.be the case under a large scale blendtng scenario). would: seriously undermine
‘the economic’ vrabltrty of its site in Texas, which wolild be the first new site for disposal
of Class B/C waste opened in more than a quarter century: and the only. site to-open
‘under the Low-Level Radioactive!Waste Policy Amendments Act of 1985.

Any decision by the NRC that threaténs.the WCS site does'more than harm WCS's
business. It would threaten'to’ permanently strand a significant amount of Class B/C
vwaste and frustrate the mtent of Congress whrch created the: compact system fln?1980

waste isa. fallure in.NRC's" oversrght and in- contraventton of sound pubtlc polrcy The
allure of downbtendmg is the notion that it is: best to "dispose of as much Class BIC.
waste as possible:” This view, when: consrdenng the: consequences is shortsrghted
-and potentially devastating to: the long term. stabrllty of-LLW disposal.options:

Furthermore, if the WCS site somehow.manages to open in‘spite of NRC endorsing
'Iarge scate downbtendmg the cost to drspose of Class B/C LLW at that srte would

the uncertainties- assocrated wrth Ctass B/C LLW drsposal access and cost tncreasrng
those costs would only multiply the difficulties for medical researchers, and NRC must:
thoughtfully: weigh:such. rmpacts Agam this'is not- about economrcs ‘or business issues..
It is:about NRC's obtrgatlon to encourage disposal at'reasonable: prices:.

NRC has suggested: that addmg targe scale blending to the waste management toolbox
ay be helpful. While that may seem tg.be true at first glance, an objective anatysrs
shows: that large scale’ blendlng actually has a desultory effect.

Risk.based approach to large-scale downblending.

'Much of the dISCUSSlon around blendtng has centered on-therisk’ based approaoh to

ifrom the entire: analysns Sumple assertlons that blendrng i safe and, nvnronmentatly
sound are woéfully insufficient.. Any-determination. regardtng the safety and
environmental soundness:of targe scale downblendlng must be; based on a thorough
and scientifically-sound study. Fortunately, as discussed-in detail-above, NEPA
requires the NRC to conductjust such a study| before the agency makes any decision.
to approve or- endorse: Iarge -scale: downblendmg
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Waste Classification

The issue of waste classification is'a tangentlal issue to the blending discussion but’
important to ‘address in the context: of public confidence: No matter the point when
waste-is classified; it is incontrovertible that large-scale downblending will result in
mixing substantial amounts of what would otherwise be Class B/C LLW when shipped
for disposal with Class A LLW. The amounts of Class A and Class B/C LLW will
deviate from historical norms.under a !arge-scale downblending scenario.. To ignore:
‘this fact unidermines public-confidence in the regulatory system.

Further, the notion that a-processor does not know what waste class waste-will be at
‘the end.of processing before the waste is subjected to the process is simply
disingenuous:. Safety, regulatory and business practices demand that waste class:be
known for.each individual waste:component prior to processmg -and a-processor who
does otherwise is reckless at best Accordmgly, although 10 C. F'R. Part 20, Appendix
G does not require waste bemg shlpped to a processor to be clagsified under 10 C.F.R.
§'61.55, as-a practical matter, most-waste is classified under §61.55 before it is.
shipped to a processor. ‘Moreover, the absence of a waste classification. manifesting
requirement does not:mean that a processor can downbiend LLW-without regard fo:the
prohlbmons on downblendmg In the BTP whzch are: dnscussed m more detall above

Lflctron about when waste classn‘lcatnon takes piace

Studsvik appreciates the opportumty to participate in this discussion-and welcomes the:
chance for further interaction on this issue. Feel free: to contact me: should you have:
‘any‘questions 6r should you requnre any additional information:.

General Counsel

cc: Via Electronlc Man
Chairman Gregory B: Jaczko
'-Commlssmner Dale E. Klem

Dr..Charles. L. Miller
“Mr: Larry W. Camper
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Attachments: Letter to NRC - Lesar 1.29.2010.pdf

Gayle E. Brown ‘
Legal Assistant to Joseph DiCamillo
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