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VOTING SUMMARY - SECY-09-0136

RECORDED VOTES
APRVD DISAPRVD ABSTAIN PART:\CIHOJ COMMENTS DATE
CHRM. JACZKO X X 10/16/09
COMR. KLEIN X X 11/3/09
COMR. SVINICKI X | X 11/30/09

COMMENT RESOLUTION

In their vote sheets, Commissioners Klein and Svinicki approved the staff's recommendation
and provided some additional comments. Chairman Jaczko disapproved the staff's
recommendation and provided some additional comments. Subsequently, the comments of the
Commission were incorporated into the guidance to staff as reflected in the SRM issued on
December 30, 2009.



NOTATION VOTE

- RESPONSE SHEET

TO: Annette Vietti-Cook, Secretary
FROM: CHAIRMAN JACZKO
SUBJECT: SECY-09-0136 - DENIAL OF PETITION FOR

RULEMAKING REQUESTING A BAN ON THE USE
AND EXPORT OF HIGH ENRICHED URANIUM (PRM-
- 50-90) ' :
Approved ~ Disapproved __ X | Abstain -
Not Participating

COMMENTS: Below __ Attached X None

SIGNATURE

Lol 1k [<5

DATE M

Entered on “STARS” Yes X No




Chairman Jaczko’s Comments on SECY-09-0136
Denial of Petition for Rulemaking Requesting a Ban on the Use and Export
of High Enriched Uranium

| disapprove of the staff’'s recommendation to deny this petition for rulemaking. | do not
necessarily disagree with the conclusion that the petition should be denied, but | do disagree
with the staff's bases for the denial.

The staff states that “the petitioner's bases for requesting the regulatory changes appear
primarily to be founded on foreign policy and national security concerns that are beyond the
NRC's statutory purview under the Atomic Energy Act of 1954, as amended (AEA)" and “[t]he
AEA contains no outright ban on NRC licensing of civilian use of HEU. Rather, under the AEA

. the NRC may not issue a license for civilian use of HEU if it finds that the license would be

inimical to the common defense and security or the public health and safety.” This should not
be construed to mean that the AEA prohibits the NRC from making broad decisions as to
whether HEU should be exported or licensed for civilian use; for example, the NRC could decide
that it is not appropriate to export HEU to a country due to security concerns for this material. In
the extreme, the NRC could determine that it is unsafe to export HEU to any country due to
security risks, in effect banning the export of any HEU.

On another matter, the staff states that “banning HEU without a suitable LEU replacement
would also affect the production of vital radioisotopes used for medical diagnostics and
therapies, and would likely lead to or exacerbate shortages of these medical radioisotopes in
the United States. These shortages would have a major negative impact on patient care.” This
may be true, but does not necessarily override any decision that the NRC may make about the
safety and security of the use of HEU. Therefore, it should not be provided as a reason for
petition denial. In addition, the availability of medical isotopes is not within the regulatory
purview of the NRC.

The staff should reconsider this petition and determine the correct bases for approval or denial,
and then return to the Commission with a recommendation.

/ [o //@/?ﬁ

Gjé ory B. Jaczko ' Date




NOTATION VOTE

RESPONSE SHEET
TO: | Annette Vietti-Cook, Secretary
FROM: Commissioner Klein
SUBJECT: SECY-09-0136 — DENIAL OF PETITION FOR

RULEMAKING REQUESTING A BAN ON THE USE
AND EXPORT OF HIGH ENRICHED URANIUM (PRM-
50-90)
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Not Participating
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Commissioner Klein’s Comments on SECY-09-0136, Denial of Petition for Rulemaking
Requesting a Ban on the Use and Export of High Enriched Uranium

| approve the staff's recommendation to deny this petition for rulemaking to ban the use and
export of high enriched uranium (HEU). The staff has done a thorough and balanced
assessment of the issues that bear on the requested rulemaking, and of the comments
submitted on the petition.

As they have for many years, the United States’ regulatory and operational practices for the use
and export of HEU continue to provide for protection of public health and safety and common
defense and security. In its well-founded assessment of this petition, the staff has recognized
this fact and, given that adequate protection and security are maintained, has determined that
the petition’s request is founded on foreign policy and national security concerns. The draft
Federal Register notice states that the Atomic Energy Act does not provide the NRC with
regulatory authority to deny licenses, whether for civilian domestic use or for exports, solely to
promote certain foreign policy objectives not otherwise directly related to the NRC'’s
responsibilities and authorities under the Act. The staff has correctly concluded that the
petitioner has not provided an adequate basis on which the NRC could act to implement the
proposed changes requested by the petitioner.

The draft Federal Register notice, in the “Determination of Petition” section of the notice,
discusses the potential adverse impacts of banning HEU without a suitable LEU replacement
being available. For example, patient care could be significantly degraded by shortages of
medical isotopes that could be exacerbated or created by a premature phase-out of HEU.. Also,
the research and development benefits of some research and test reactors could be lost. The
discussion has a caveat that these potential ramifications are not essential to the NRC'’s
decision to deny the petition. Therefore, | recommend that the Commission move the
description of potential ramifications to the responses to Comments 1 and 5 as shown in the
attached revisions.

Llape

Dale E. Klein 11/3 /12009




the RERTR program and stating that the NRC would act expeditiously to review the use of new
LEU fuel types in non-power reactors (hereafter research and test reactors) (47 FR 37007,
August 24, 1982). In addition, the NRC stated that each HEU export license applicétion will
continué to be closely scrutinized to verify that the HEU export meets U. S. statutory
requirements. In 2004, the RERTR program became part of the Global Threat Reduction

Initiative (GTRI)' conducted by DOE’s National Nuclear Security Administration (NNSA).

The structure of 10 CFR 50.64 recognizes certain limitations in the effort to convert
research and test reactors from HEU to LEU. Since the inception of the RERTR program, it has
been recognized that the process of converting from HEU to LEU fuel would require significant
funding from Congress and would take a considerable amount of time. Because research and
test reactors have special design features, conversion to LEU requires long lead times for

developing, designing and testing new types of fuel to avoid serious losses in performance.

However, § 50.64 provides regulatory controls that directly address the limitations of time
and funding. Until NRC-licensed research and test reactors are coﬁverted from HEU to LEU
fuel, each domestic research and test reactor using HEU is required by 10 CFR 50'64(0)(2) to
submit an annual certification to the NRC on whether or not DOE funding for the LEU conversion
is available along with a schedule of the conversion process. As indicated, Congress provides
the funding to DOE to support the HEU to LEU conversion of research and test reactors, and

therefore, speed and priority of the LEU conversion process is not under NRC's control. 4

With regard to the detection of HEU crossing U. S. borders, although the NRC works with
the U. S. Department of Homeland Security (DHS) in the event there is a potential threat at the

U. S. border from the export or import of radioactive materials, the NRC has no authority over

"1 For more information about the GTR program see hitp://nnsa.energy.gov/nuciear_nonproliferation/1550.htm.
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that there are a limited number of foreign facilities producing the isotope, the reactors where_the
targets are irradiated are over 40 years old, and these reactors are used for numerous other types of
nuclear research. While there is interest in developing a domestic LEU-based production capability,
it is not yet known if or when this capability will become available. ‘*"”""’T/)S@’\% ‘Fﬂ?/"? P 19

However, in order to license an export of HEU for medical isotope production, the NRC
must ensure that all of the applicable statutory requirements, including Section 134 of the AEA,
are satisfied. If those statutory requirements are not met, the NRC is not authorized to grant a
requested license,

Comment 6: A commenter states that, contrary to the petitioner’s belief that a ban on the
civilian use of HEU would lead other countries to take similar actions, other countries will not
likely foliow the U.S. in banning the civilian use of HEU, and that the allies of the U.S. have
already joined us to reduce and secure their stocks and uses of HEU. If the petition is granted,
the commenter states that would create a false sense of security because the real problem is the
potential diversion and lack of inventory control from-thé countries that made up the former
Soviet Union. (TRTR 3)

NRC Response 6: Although the NRC fully supports the efforts of the DOE programs, these -

activities are not under NRC jurisdiction. However, the NRC believes that DOE's GTRI program is
working to address the concerns the commenter mentions.

Determination of Petition

The NRC has determined that the petitioner has not provided an adequate basis on
which the NRC could act to implement the proposed chan'ges requested by the petitioner. To
the extent that the NRC haé authority to act, the NRC's position is that the current regulatory
frémework in conjunction with DOE's GTRI program already works effectively to minimize the

use and export of HEU material until a suitable LEU replacement is available. 4n-addition—2—" y\
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—theugh—n%aﬁe%he@ﬂ-@%-d@e&&ien, the NRC acknowledges that banning the use of HEU

without a suitable LEU replacement in place would result in significant negative impacts relative

to the operation of these research and test reactor facilities, and would likely result in the loss of

\the research and development benefits these facilities prowdeJrFaH-her—Abannlng HEU without a
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i suitable LEU replacement would atse-affect the production of vital radmsotopes us@j for

medical diagnostics and therapies, and would likely lead to or exacerbate shortages of these

medical radioisotopes in the United States. These shortages would have a major negative

impact on patient care. / Move Fo 0, | Y

With respect to export license applicatibns for HEU, bearing in mind the NRC's

responsibility to make an overall finding that each export would not be inimical to the common
defense and security of the U.S., the NRC intends to continue its practice to carefully review
each application to verify that each reeuested HEU export is justified in accordance with its
statutery and regulatory obligations. The NRC will continue to monitor the progress of DOE's

GTRI and RERTR programs, including the HEU to LEU conversion schedules.

The NRC will also continue to encourage that the appropriate actions be taken to

eliminate U.S.-supplied-inventories of HEU in a manner consistent with the EPAct 2005
requirements.

For reasons cited in this document, the NRC denies the petition.

Dated at Rockville, Maryland, this day of 20089.

For the Nuclear Regulatory' Commission.

Annette L. Vietti-Cook,
Secretary of the Commission.
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NOTATION VOTE

RESPONSE SHEET
TO: Annette Vietti-Cook, Secretary
FROM: COMMISSIONER SVINICKI
SUBJECT: SECY-09-0136 — DENIAL OF PETITION FOR

RULEMAKING REQUESTING A BAN ON THE USE
AND EXPORT OF HIGH ENRICHED URANIUM (PRM-
50-90)

Approved XX Disapproved Abstain

Not Participating

COMMENTS: Below __ Attached _XX None ____
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Commissioner Svinicki’'s Comments on SECY-09-0136, Denial of Petition for Rulemaking
Requesting a Ban on the Use and Export of High Enriched Uranium

| approve the staff’s proposal to deny the petition for rulemaking submitted by the Natural
Resources Defense Council to ban the use and export of high enriched uranium (HEU). |
approve the draft notice [Enclosure 1 to SECY-09-0136] for publication in the Federal Register,
as edited in the attached and subject also to edits submitted by Commissioner Klein in his vote.
| also approve issuance of the letter to the petitioner [Enclosure 2 to SECY-09-0136] as edited
in the attached. )

As noted in the staff's proposed basis for denial, the Atomic Energy Act (the Act) prescribes a
very narrow role for the Nuclear Regulatory Commission (NRC) in matters related to the
execution of the nuclear nonproliferation policies of the United States. The staff has correctly
concluded that with respect to matters that do fall within the NRC’s authority — in this matter,
specifically, the licensing and security of domestic use and export of HEU -- the petitioner has
not provided a basis for the NRC to conclude that its regulations fail to provide reasonable
assurance of adequate protection of the public health and safety or the common defense and
security or that its regulations fail to implement other applicable statutory licensing
requirements. Neither has the petitioner shown that the NRC'’s existing regulatory framework is
inadequate under the Act to permit continued civilian use and export of HEU. Consequently, |
support the denial of the petition for the reasons so stated.

'




the range of 1 percent to 2 percent. The commenter feels that this would not be an undue

burden to the licensees to improve national security. (PSR 2)

NRC Response 2: As noted above, the NRC may only exercise its export licénsing

authority within the confines of the statutory scheme and congressional policies reflected in the
AEA. While the AEA establishes strict requirements for all NRC licensed exports of special
nuclear material (i.e., the export licensing criteria under AEA section 127 must be met, the NRC
must have an AEA section 123 agreement for cooperation with the recipient country, and the

NRC must find that the export would not be inimical to the common defense and security or the

public health and safety of the U.S.), it establishes no congressional policy tq outrightiban NRC

licensing of HEU exports regardiess of whether the statutory criteria are satisfied.

In the Energy Policy Act of 1992 (EPAct 1992), Congress amended the AEA to require
the NRC to adopt additional, more stringent criteria specifically for licensing exports of HEU.
Under Section 134 of the AEA, the NRC may issue a license for the export of HEU to be used as
a fuel or target in a nuclear research or test reactor only if, in addition to meeting the other AEA

requirements for exports of special nuclear material, the NRC determines that:

(1) There is no alternative nuclear reactor fuel or target enriched to a lesser percent than

the proposed export that can be used in the foreign reactor;

(2) The proposed recipient of the uranium has provided assurances that, whenever an

alternative nuclear reactor fuel or target can be used in that reactor, it will use that alternative in

lieu of HEU; and

(3) The U.S. Government is actively developing an alternative nuclear reactor fuel or

target that can be used in that reactor.

11



Sciences (NAS) to conduct a study? to determine:

(1) The feasibility of procuring supplies of medical radioisotopes from commercial

sources that do not use HEU;

(2) The current and projected demand and availability of medical radioisotopes in regular

current domestic use;

(3) The progress that is being made by DOE and others to eliminate all use of HEU in

reactor fuel, reactor targets, and medical radioisotope production facilities; and

(4) The potential cost differential in medical radioisotope production in the reactors and

1arget p'rocessihg facil'ities if the products were derived from LEU.

i [ o Gy

The NAS study was issued-eertierthisyeef, and identifies additional steps that could be
taken by DOE and the medical radioisotope produceré to improve the feasibility of HEU to LEU
conversions. By August 2010, DOE is required to submit a réport to Congress regarding the
NAS findings, and on whether any commercial producers have committed to provide domestic
requirements for medical radioisotopes without using HEU. Under the EPAct 2005, if any such .
commercial producers later become capable of meeting domestic réquirements for medical
radioisotopes without using HEU, the DOE is required to certify this to Congress, in which case

the NRC will, by rule, terminate its review of HEU export license applications.

Thérefore, the NRC does not believe that Comment 2 provides a basis for granting the
rulemaking petition.

Comment 3: A total of 4,744 members of the public submitted the same comment urging

the NRC to end the civilian use of HEU. The commenters believe that HEU could be diverted

2 National Academies of Science Report; “Medical Isotope Production Without Highly Enriched Uranium”;
http:/iwww.nap.edu/catalog.php?record_id=12569 ’
13



and used to build an improvised nuclear weapon and is ‘simply too dangerous for continued
commerciél use here and abroad. In addition, these commenters express concerns that the
facilities housing the nuclear material are poorly secured. These commenters state that recent
étudies have shown that radiation monitors cannot reliably detect HEU being smuggled. into, and
out of, the United States, so the most reliable plan would be to replace and ban its commercial
sources. These commenters also state that a U.S. move to ban the use of'HEU would signal to
other countries the critical need to eliminate the use of HEU. (FORM 1, FORM 3).

NRC Response 3: As previously discussed, the AEA does not authorize the NRC to ban

outright the civilian use of HEU under all circumstances. Nor does the AEA authorize the NRC
to deny export licenses solely to promote certain foreign policy objectives, such as encouraging
oother countries not to use HE‘U.

The NRC can only act within the bounds of its regulatory authbrity under the AEA to
protect the public Healtﬁ and safety and the common defense and security. As a regulator, the
NRC has enacted a comprehensive regulatory structure to strictly control licensing of facilities for
domestic use of HEU, as well as licensing of exports of HEU. In addition to NRC regulations,
the NRC is confident that international treaties and standards governing possession, use, and
export of HEU ensure that adequate controls are employed to reduce the risks of theft of HEU
from civilian research and test reactors and medical radicisotope production facilities. In
addition, the NRC participates in U.S. Government consultations with the governments of
countries seeking exports of HEU from the United States. These consultations include an
assessment of the sécurity of facilities that will receive U.S. origin HEU, so the security of the

u.s

~ Given these controls, the likelihood of acduiringﬁEU/from a facility in the U.S. or elaewhe(e in
.S othen

amounts sufficient to make an improvised nuclear weapon is considered very remote.LHEU fuel / x

facilities can be considered in determining whether an export license should be approved. ,
r
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is manufa'ctured, shipped, and maintained in limited quantities so that acquiring an amount

e —

necessary to make a weapon would be very difficult YFurther, the GTRI program continues to

make progress and to support the conversion of domestic and foreign research and test reactors
AT [

from HEU to LEU fue ./,\gonverting HEU fuel into a form suitable for use as a weapon requires

considerable technical expertise, due to its physical nature and design.

The security of research and test reactors is regulated through requirements located in
10 CFR Part 73 of the Commission’s regulations. The spécific security measures that are
required vary depending on several factors, which include the quantity and type of special
nuclear material possessed by the licensee, as well as the power level at which the licensee is
authorized to operate. 10 CFR 73.60 and 73.67 require, at a minim@t each research and ‘ )(
test reactor that stores and uses special nuclear material in controlied access areay(l/}nonito?the ) X
controlled access areas for unauthorized activities, ancg/?nsuré that there is a response to all ) X
unauthorized activities. These regulations also require that unescorted access to the controlled
access areas be limited to authorized .individuals. The research and test reactors implement
these requirements on a site-specific basis through their security plans and 'procedures.
Subsequent to September 11, 2001, the NRC evaluated the adequacy of security at
research and test reactors and considered whether additional actions should be taken to help
ensure the trustworthiness and reliability of individuals with unescorted access. The licensees
were advised to consider taking immediate additional precautions, including observation of
activities within their facility. The NRC evaluated these additional measures at each facility
during the remainder of 2001. From 2002 through 2004, research and test reactors vquntérily
implemented compensatory measures that included site specific background investigations for
individuals granted unescorted access. The NRC has also conducted security assessments at

certain research and test reactors which helped to identify risk-significant areas and materials.

15



In addition to the implementation of site-specific background investigations, the NRC
issued orders to all RTRs in April 2007 (72 FR 25337, May 4, 2007), reduiring fingerprinting for
an FBI identification and criminal history record check for all individuais granted unescorted
access to special nuclear material at the facility. The NRC is élso undem rulemaking to X
codify unescorted access requirements for RTRs similar to those that were imposed by the |
April 2007 orders. (See Advanced Notice of Proposed Rulemaking, 74 FR 17115,

April 14, 2009).

As stated in the NRC response to Comment 1, DHS is responsible for protecting the
borders of the U.S., and the adequacy of the radiation detectors and other types of equipment
used for this purpose.

Under the GTRI program, DOE is responsible for developing, testing, and qualifying the
LEU fuel, and for funding the facilities to be converted. The speed of the HEU conversion
program is dependent on the successful DOE testing of the new LEU fuel design and the
funding provided by Congress. The NRC role is to conduct timely reviews of the license
amendment requests to approve the operation with LEU fuel.

| Therefore, the NRC does not believe that Comment 3 provides a basis for granting the
rulemaking petition.

Comment 4: Five commenters did not agree with the petitioner that a firm date is needed
when the NRC will no longer license the domestic use of civilian HEU. Although all of them
supported the idea to convert to the use of LEU as quickly as possible, they stated that there are
technical, economic, aﬁd safety issues that must be addreésed first. (TRTR 1, UM 1, MIT 1,

CORAR 1, & DOE 1)

NRC Response 4: For many of the reasons already discussed in this notice, the NRC |

generally agrees with this comment. As stated previously, the NRC's view is that the current

16



UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555-0001

Mr. Thomas B. Cochran, Ph.D.

Mr. Matthew G. McKinzie, Ph. D.
Natural Resources Defense Council
1200 New York Avenue N.W., Suite 400
Washington, DC- 20005

Dear Gentlemen:

I am responding to your letter of March 24, 2008, by which you submitted to the U.S. Nuclear
Regulatory Commission (NRC) a petition for rulemaking (PRM) on behalf of the Natural
Resources Defense Council (petitioner) concerning the use and export of high enriched uranium
(HEU). You requested that Title 10 of the Code of Federal Regulations (10 CFR), Part 50.64
and Part 70, be amended. The petition was docketed as PRM-50-90. A notice of receipt and
request for public comment on PRM-50-90 was published in the Federal Register.
P -::o“ows

The NRC rece|ved 4, 764 letters W|th pubhc comments on the petltlor}_'lihese-eemments—wefe—

; 30z rgress.. Fhree—+w o
commente—wefefrom State er:-fheﬁ‘Congressmnal Representatlve three from private
companies, ten from assomated organizations, one from a private individual, two from State
universities, one from the U.S. Department of Energy (DOE), and 4,744 electronic form
comments generated by the public through your website.

As discussed further in the enclosed notice which will be published in the Federal Register, the
NRC is denying PRM-50-90. The NRC finds that the requested rulemaking did not demonstrate
that the existing NRC licensing, security and export regulations do not currently provide
reasonable assurance of adequate protection of the public health and safety, and the common
defense and security of the United States. The requested regulatory changes appear primarily
to be founded on foreign policy and national security concerns that are beyond the NRC's
_statutory purview under the Atomic Energy Act of 1954, as amended. The current regulatory
framework, in conjunction with DOE's Global Threat Reduction Initiative already works
effectively to minimize the use and export of HEU material until a suitable replacement is
available. In addition, granting the petition could interfere with the supply of medical
radioisotopes which are currently produced by foreign facilities that use HEU targets, and
disrupt the operation of research and test reactors in the U.S. which currently require HEU fuel
to operate. This could have negative impacts on patient care in the United States, and on
engineering and research programs. The NRC has concluded its evaluation of PRM-50-90;
therefore, this PRM is considered closed. '



