UNITED STATES OF AMERICA

' NUCLEAR REGULATORY COMMISSION

ih the Matter of

CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.

(Indian Point Station,
Unit No. 3) '

' Docket No. 50-286

N Nl e sl

' MOTION FOR CLARIFICATION OF
'MEMORANDUM AND ORDER OF JUNE 12, 1975

Introduction

On June 12, 1975, the Atomic Safety and Licensing

‘Board ("the Licensing Board") issued a "Memorandum and .

Order Approving Stipulation for Settlement Proposed by

Parties and Decision Respecting Concerns Related to the

Authorization of a Full-Term, Full-Power Operating License"

in the above-captioned proceeding. The Memorandum and
Order'was docketed with the bffice of the Secretery on
June 13, 1975. 1In that Memorandum and Decision, the
Licensing Board app;oved the Stipulatioh among the paf£ies
dated January 13, 1975, ahd referred the same to fﬁe
Atomic Safety and Licensing Appeal Board ("the Appeal
Board"). .The Licensing Board authorized the Director

of Nuclear -Reactor Regulation "to make appropriate
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findings.in.accordance,withbthe fégulations of the
[Nuclear Regulétéry].Commission and for the pfotectién‘
of thé envirbnment, aﬁd to issue a licéhse for the
full-term and full;power operations sought by the
application, as amended."

| The’Licensing.Board ruled that fhe action of
“the Director of Nuclear Reactor Regulatibh would be
_'f"sﬁbjectvtO'the approval of the Appeal: Board of the .
- sfipulation-presented byxthe parties, and further sub-
jec£ to the determination by;fhe Commission»réspecting
‘the éendiné seisﬁic contentions . . . .fv Slip Opinion
at 22. Concerns regarding the seismic coﬁditions at
" the Indian Point site have been.raised before the Nuclear
>Regu1atory Commiésion ("the Cqmmission") by the Citizens
Cémmittee for the'Protectioﬂ,of the Envirdnment, which
is not a party to this proceeding, and before both the
Licensing Board and the Commission by the Atomic Energy
Council of the State of New York, which is a party to
this proceeding.

On June 20, 1975, the Appeél Board‘entered an

interlocutory order directing the parties to this



proceeding to address themselves, inter_alia;'to"the

, folldwing quéétioﬁs:v

1.

Considering the seismic condition im-

‘posed by the Licensing Board on the

authorization for a full power license,

“what is the difference in the risk to

the public health and safety between
operation at 91% of full power and

operatlon at full power°

If there_ is no s1gn1f1cant dlfference

in the ‘risk to ‘the public health and

safety between operation at 91% of full

.power and at 100% of full power, should

not authorlzatlons for operation at -
these levels be consistent?

. If there is a significant difference,
f‘then is it significant- enough to justify

the authorization ‘permitting operation

" at 91% of full power without any seismic

condition? If not, what condition (s)
should be imposed?

Since the Licensing Board has not yet lost its

jurisdiction over the matter, 10 C.F.R. § 2.717(a) (1975),

and since it is believed that it would be helpful to the

Appeal Board to have a statement of the intent of the

- Licensing Board in fashioning the ordering paragraphs of

the June 12 Memorandum and Order, Consolidated Edison

Company of New York, Inc. ("Applicant”) hereby moves

the Licensing Board for a clarification of that Memorandum

and Order.



* Discussion -

;‘In Applicant'siview,_the AppealvBoara's‘con?

|  vcérﬂ'regarding thé.divergence bgtweeﬁ thé Licensiné |
1Boafd's:0rder-Authbrizing Issuance of Limited Opérating
Licéhsé datéd.April.é,;1975 énd'its June'l? Memorandum‘.
"and Ordef, thle gnderstandable; ismisplaced. It is |
'éfué,that the}érder authorizing,issuance.of a_9I%.0perating
_1icensé éontains no suggestion'thafaseismic quesinnSxare
butsﬁandihé before the Commissioners) while the iOO% order
do;s refer to'thOSe questions. A careful réading of the
':VJune'12 Memoranduﬁ and Order sho&s, however, thatbthe
Licensing-Boafd'has not, in faCt,_intérposed amséismic
condition-précedentrto the actién qf the Directof of
Nuclear Reactor.Regulation, but has merely recognized

nthe independeht 1ega1:rea1ity that action to be takenl

‘ by the Nuclear Regulatory»Commission with-respect to the

- pending seismic requests beﬁore it could lead to a Commis-
sion order.quifying any licensé issued'féf operation of
tﬁe Indian Point Unit No. 3 facilify. See 10 C.F.ﬁ.

. §2.204 (1975). Thus, the Licensing Board has simply



provided éxplicit'recdgnition'of a condition subsequent
to the issuance of an operating license. This condition
subsequent would exist even if it had not been expressed .

in haec verba by the Licensing Board. . In this respect,

although the language is different, it is noteworthy
that the Liceﬁsing Board's April 8 Order also recognizéd_
the possibility of subsequent modification of an issued
license. . See Order Authorizing Issuance of Limited
Operating License, April 8, 1975, slip op. at 2.
This analysis finds strong support in the
Licensing Board's June 12 action on pages 19-20 of the
slip opinion. The opinion states:
Whether the contentions are to become
issues in a proceedlng involving Unit No.
3 will be decided by the Commission and
the decision resulting from any such pro-
- ceeding will apply to any operating 11cense
authorized for Unit No. 3 by this order.
The ‘-Licensing Board therefore expresses no
conclusion on this matter since to do so
would appear to prejudge the matter for
the Commission . . . .
We construe this language to indicate that the Atomic

Energy Council's seismic contentions did not "become

issues in a proceeding involving Unit No. 3," although



 they might beéémé sﬁch in the'future, by'brder of the
Commission. - The éonteh#ions not.hevihg beeeme;"issﬁes",-
‘and the Licensing Board having permitted the:AtOmic Energy -
Couneil,(over A@plicanf's.dbjection) to witﬁdraw its
confentions es te'seismology and_geqlogy, it is submitted
that-the record lacks the substantial evidence that would
be necessary fo suppoft avcondition precedent on seismic
grounds. |

‘ | The seismic questiohs are before the Commission,
and now rest solely_within.thaf.bodyFs jurisdiction.
‘This fact does not prevent the Licensing Board from
"authorizing iesuance of en bperating license, nor does
it permit the Licensing Board to attaeh a seismic condition
precedent to theeoxder'absent the evidence necessary to
support such a condition. |

The Commission could have, but did not, suspend

- the instant proceeding or take other action to preserve

the status quo with respect to the licensing of any of "
the Indian Point facilities. Such action would be within
that body's supervisory jurisdiction, and any effort by

the Licensing Board to perform the Commission's function



in this regard would be beygnd its competence. We
believe the language quoted above reflects this and =
the June 12 Memorandum and_Ordér should be construed

; accdrdingly.

Conclusion

For‘thé.foregoingy:eésons,ZAppIicantvrespect—
fully movgé.th;‘Atomié Safety and Licensing Board for a
Suppleméntal Ordér clarifying the purpose‘and-efféctbof
the phrasé "and further'subject.to-the:determination by
the_Commission»reépecting~thewpendingmseismic1cOnten—
tions" as it appears on page 22 of the Liceﬁsing
Board's Memorandum and Order of June 12, 1975. The
Atomic Safety and Licensing Appeal Board_havingbdireéted
the filing of written submittais én of before June 30; |
- 1975, and éral arguméﬁt on July 9, 1975, Applicant
further moves the.Licensing Board for expedited con-

sideration of the instant motion.



Of Counsel:

/
~ ARVIN E. UPTON
EUGENE R. FIDELL

Dated: June 23, 1975

. Respectfully submitted;

7 LeBoEUF_‘,:LLAMB, LEIBY & MacRAE

Q/%M

Haé}y H. V01gt<7

Partner

' 1757 N Street N.W.

'Washlngton, D.C. 20036

- (202) 872-8668

Attorneys for Consolidated
Edison Company of New York, Inc.
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Commission
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Dr. Franklin C. Daiber
College of Marine Studies
University of Delaware
Newark, Delaware 19711
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John B. Farmakides, Esq.
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Commission
Washington, D. C. 20555
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Mr. R. B. Briggs
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"0Oak Ridge, Tennessee 37830

Dr. John H. Buck _

Atomic Safety and Licensing .
Appeal Board

U.S. Nuclear Regulatory
Commission

Washlngton, D. C. 20555

(hand delivery)

Dr. John R. Quarles -

Atomic Safety and Licensing
Appeal Board

U.S. Nuclear Regulatory
Commission

‘Washington, D. C. 20555

(hand delivery)
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Max D. Paglin,'Esq.

Atomic Safety and Licensing

‘Board Panel =
U.S. Nuclear Regulatory
Commission
Washington, D.C.
(hand delivery)
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Mr. Ernest E. Hill

" Lawrence-Livermore
Laboratories

University of California

Post Office Box 808-L-123
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Frederick S. Gray, Esq.

Acting Assistant Chief
Hearing Counsel

U.S. Nuclear Regulatory
.Commission

Washington, D.C.

(hand delivery)
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Nicholas A. Robinson, Esq.

Marshall, Bratter, Greene,
Allison & Tucker '

430 Park Avenue

New York, New York 10022

(mail)

Hon. Louis J. Lefkowitz
"Attorney General of the
State of New York -

Attn: Philip Weinberg, Esq;>

Room. 4776

Two World Trade Center
New York, New York 10047
(mail)

»yAtomlc Safety and Llcen51ng

Board Panel
U.S. Nuclear Regulatory
Commission
Washington, D.C. 20555.
(hand delivery)
Atomlc Safety: and Llcen51ng
Appeal Panel
U.S. Nuclear Regulatory
Commission .
Washington, D.C.
(hand delivery)

20555

J. Bruce MacDonald, Esq.

Deputy Commissioner and Counsel
New York State Department of
. Commerce =
99 Washington. Avenue
Albany, New York 12210
(mail)

‘Sarah Cha51s, Esq.

Natural Resources Defense Counc11
15 West 44th Street .

New York, New York 10036

(mail)

Hon.tGeorge V. Begany
Mayor, Village of Buchanan

"Buchanan, New York 10511

(mail)

Secretary
U.S. Nuclear Regulatory Comm1551on
Washington, D.C. 20555
Attn: Chief, Docketing and
Service Section '
(mail) (21)

C;/Eugene R. Fidell




