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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD 

In the Matter of 
) 

CONSOLIDATED EDISON COMPANY ) Docket No. 50-286 
OF NEW YORK, INC. ) 

(Indian Point Station, ) 
Unit No. 3) ) 

APPLICANT'S MEMORANDUM IN RESPONSE 

TO ORDER OF JUNE 20, 1975 

Introduction 

By Order dated June 20, 1975, ALAB-278,.NRCI-75/6, 

the Atomic Safety and Licensing Appeal Board ("the Appeal 

Board") directed the parties to the above-captioned 

facility operating license proceeding to brief several 

issues suggested by the Order Authorizing Issuance of 

Limited Operating License, entered on April 8, 1975 by 

the Atomic Safety and Licensing Board ("the Licensing 

Board") and the Memorandum and Order Approving Stipulation 

for Settlement Proposed by Parties and Decision Respecting 

Concerns Related to the Authorization of a Full-Term, 

Full-Power Operating License dated June 12, 1975 and 

issued by the same Board. LBP-75-31, NRCI 75/6,



Consolidated Edison Company of New York, Inc. ("Con 

Edison"), as applicant for a license in this case, 

submits the following responses to the questions posed 

in the Appeal Board's Order of June 20, 1975. In Con 

Edison's view, there is nothing in the Licensing to 

prevent the issuance of a full-term, full-power 

operating license by the Director of Nuclear Reactor 

Regulation as soon as the Stipulation dated January 13, 

1975 has been approved by the Appeal Board.  

Summary of Con Edison's Responses 

The Appeal Board's questions and Con Edison's 

responses thereto are as follows: 

Question 1. Considering the seismic condition im
posed by the Licensing Board on the authori
zation for a full power license, what is the 
difference in the risk to the public health 
and safety between operation at 91% of full 
power and operation at full power? 

Con Edison's Response: There is no material differ
ence in the risk to the public health and 
safety between operation at 91% of full 
power and operation at full power. However, 
Con Edison does not agree that the Licensing 
Board imposed any seismic condition in the 
June 12 Memorandum and Order.  

Question 2. If there is no significant difference 
in the risk to the public health and safety 
between operation at 91% of full power and 
at 100% of full power, should not authori
zations for operation at these levels be con
sistent?
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Con Edison's Response: Yes. In Con Edison's view, 
the two authorizations are in fact consistent.  

Question 3. If there is a significant difference, 
then is it significant enough to justify 
the authorization permitting operation 
at 91% of full power without any seismic 
condition? If not, what condition(s) 
should be imposed? 

Con Edison's Response: There is no significant 
difference. However, no seismic condition 
should be imposed because (a) the record 
lacks the substantial evidence necessary 
to support such a condition, and (b) the 
matter is pending before the Commissioners, 
who can direct the modification of the op
erating license if appropriate.  

Question 4. Is [the position stated in the letter 
from Hudson River Fishermen's Association 
("HRFA") and Save Our Stripers ("SOS") 
concerning further action by the Commission] 
consistent with the Licensing Board's stated 
objective of requiring further opportunity 
for a hearing once the additional informa
tion is obtained on the environmental 
impact of the closed-cycle cooling tower(s)? 
(Footnote omitted.) 

Con Edison's Response: The two are consistent.  
Under the Stipulation among the parties, 
without further Commission action Con Edison 
will have to cease operation of the installed 
once-through cooling system on September 15, 
1981. 1/ The § 401 certification does not 
subvert this obligation.  

l/ See LBP-75-31, NRCI-75/6, _, slip opinion at 
8 n.7.



rument 

THE LICENSING BOARD DID NOT CONDITION THE 
ISSUANCE OF A FULL-TERM, FULL-POWER 
OPERATING LICENSE UPON ANY FURTHER 
ACTION CONCERNING SEISMIC QUESTIONS.  

On June 12, 1975, the Licensing Board issued 

a Memorandum and Order Approving Stipulation for Settle

ment Proposed by Parties and Decision Respecting Concerns 

Related to the Authorization of a Full-Term, Full-Power 

Operating License in this proceeding. B y an earlier 

order, the Board had authorized issuance of a 91% 

operating license.  

In its June 12 action, the Licensing Board 

approved the Stipulation among the parties dated January 

13,.1975, and, at the request of the parties, referred 

it to the Appeal Board. The Licensing Board authorized 

the Director of Nuclear Reactor Regulation "to make 

appropriate findings in accordance with the regulations 

of the [Nuclear Regulatory] Commission and for the 

protection of the environment, and to issue a license 

for the full-term and full-power operations 

sought by the application, as amended."
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The-Licensing Board ruled that the action of the 

Director of Nuclear Reactor Regulation would be "subject 

to the approval of the Appeal Board of the stipulation 

presented by the parties, and further subject to the 

determination by the Commission respecting the pending 

seismic contentions . "Slip Opinion at 22. No 

such language appeared in the April 8 91% Order.  

Concerns regarding the seismic conditions at the Indian 

Point site have been raised before the Nuclear Regulatory 

Commission C'the Commission") by the Citizens Committee 

for the Protection of the Environment, which is not a 

party to this proceeding, and before both the Licensing 

Board and the Commission by the Atomic Energy-Council 

of the State of New York, which is a party to this 

proceeding.  

in Con Edison's view, the Appeal Board's concern 

.regarding the apparent divergence between the Licensing 

Board's Order Authorizing Issuance of Limited Operating 

License dated April 8, 1975 and its June 12 Memorandum 

and Order, while understandable, is misplaced. In this 

portion of the Memorandum, Con Edison will respond to 

-\the three seismic questions posed by the Appeal Board 

with respect to this apparent divergence.



Question 1. The Appeal Board's first question 

proceeds, in Con Edison's view, from a mistaken premise 

that the Licensing Board imposed a seismic condition 

precedent to the issuance of a full-term, full-power 

operating license. (Although the Appeal Board has not 

characterized the "seismic condition" as either a "1con

dition precedent" or a "condition subsequent", it appears 

from the totality of the Appeal Board' s seismic questions 

that it construes the June 12 Memorandum and Order as 

imposing a "condition precedent" that ha s the effect 

of barring the Director of Nuclear Reactor Regulation 

from issuing an operating license to Con Edison unless 

and until the Commissioners take some affirmative step 

to authorize the Director to issue the license.) 

In response to this question, it is Con Edison's 

position that the Licensing Board's June 12 Memorandum 

and Order did not impose a condition of this character, 

but rather merely recognized the possibility of subse

quent alteration of the license arising from the presence 

on the Commissioners' docket of various matters relating 

to seismicity and geology at the Indian Point site.  

It is true that the order authorizing issuance 

of a 91% operating license contains no suggestion that 

seismic issues are outstanding before the Commission,.  

while the 100% order does refer to those issues. A 

careful reading of the June 12 Memorandum and Order shows,



however, that the Licensing Board did not, in fact, 

impose a seismic condition precedent to the Director 

of Nuclear Reactor Regulation's action, but reflected 

its understanding of the independent legal circumstance 

that action to be taken by the Commission on pending 

seismic issues could result in an order modifying any 

license issued for operation of the Indian Point Unit 

No. 3 facility. See 10 C.F.R. § 2.204 (1975). Recog

nition of that circumstance is not the stay of effective

ness provided for in § 2.764 of the Commission's regula

tions, which would operate to postpone the effectiveness 

of the Licensing Board's decision until final Commission 

action. Thus, the Licensing Board has simply provided 

explicit recognition of a condition subsequent to the 

issuance of an operating license in this proceeding.  

A seismic condition subsequent would exist even 

if it had not been expressed in haec verba by the 

Licensing Board. In this respect, it is noteworthy that, 

although the language is different, the Licensing 

Board's April 8 Order also acknowledged the possibility 

of subsequent modification of an issued license. See 

Order Authorizing Issuance of Limited Operating License, 

April 8, 1975, slip opinion at 2. The June 12 decision
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simply provided-express recognition of the possibility 

of Commission action with respect to seismology. That 

possibility inheres in the regulatory structure of the 

Atomic Energy Act and the Commission's regulations, And 

its recognition in the June 12'.decision had no more legal 

effect than did its omission from the April 8 order.  

.This analysis finds strong support in the 

Licensing Board's June 12 action on pages 19-20 of the 

slip opinion. The opinion states: 

"Whether the contentions are to become 

issues in a proceeding involving Unit 

*No. 3 will be decided by the Commission 

and the decision resulting from any such 

proceeding will apply to any operatiLng 
license authorized for Unit No. 3 by 

this order. The Licensing Board there

fore expresses no conclusion on this 

matter since to do so would appear to 

prejudge the matter for the Commission 

This language, preceded as it was by the Licensing Board's 

approval of the withdrawal of the seismic issues by the 

New York State Atomic Energy Council, indicates that the 

Atomic Energy Council's seismic contentions did n ot 

"become issues in a proceeding involving Unit No. 3,"' 

although they might become such in the future, by order 

of the Commissioners. The contentions not having become 

"issues", and the Licensing Board having permitted 

the Atomic Energy Council (over Con Edison's objection)
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to withdraw its contentions as to seismology and geology, 

it is submitted that the record lacks the substantial 

evidence that would be necessary to support a condition 

precedent on seismic grounds.. 10 C.F.R. §2.760(c) (1975),.  

The Licensing Board itself has indicated that 

it did not intend that affirmative action by the 

Commission with respect to the pending seismic matters 

would have to occur before the Director of Nuclear 

Reactor Regulation could issue a full-term, full-power 

operating license. In preliminary response to Con Edison's 

June 23, 1975 Motion for Clarification of the June 12 

Memorandum and Order, the Licensing Board has given 

t entative endorsement to the result here reached. The 

letter, a copy of Which is attached to this Memorandum, 

recites: 

"The Board agrees in general with 
the discussion in Applicant's motion 
[for clarification) . . . . The reserva
tion respecting seismic matters recog
nized the primary jurisdiction of the 
Commission and that the seismic questions 
concern all the reactors at the site." 

This letter, together with the Licensing Board's forth

coming order in response to the Motion for Clarification, 

should resolve any remaining doubt as to the intended 

effect of the June 12 authorization for a full-term,
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2/ 
full-power operating license.  

Question 2. The Appeal Board's second question 

advances the inquiry first raised in Question 1 as to 

whether there is a difference from the standpoint of 

protecting the public health and safety as between 

operation at 91% and 100% of full power. In view of 

the foregoing discussion of whether a seismic condition 

precedent has been imposed by the Licensing Board, this 

issue is hypothetical, and need not be reached by the 

Appeal Board in order to decide the case at bar.  

The question is, in any event, relatively easy 

to address. There is no material difference from the 

health and safety point of view as between power reactor 

operation at 91% and 100% levels. Manifestly, then, in 

response to Question 2, the authorization for licenses 

at 91% and 100% of full power should be consistent, For 

the reasons stated in response to Question 1, supra, 

the authorizations in this case are consistent: neither 

one establishes a seismic condition precedent.  

2/ The Appeal Board's assumption that all parties have 
greed to full power operation without a seismic condi
tion, ALAB-278, slip opinion at 5, is correct. In a 
letter to the Licensing Board dated April 16, 1975, the 
New York State Atomic Energy Council stated expressly 
that it would not oppose issuance of such a license.



- ii 

Question 3. The Appeal Board's third question 

proceeds from the assumption that the Licensing Board's 

June 12 Memorandum and Order imposed a seismic condition 

precedent.' For the reasons stated in response to Ques

tion 1, supra, this premise is erroneous. The 100% 

authorization not having been subjected to a condition 

precedent, no like condition need be added to the 91% 

authorization in order to achieve consistency as 

between the two. The absence of substantial evidence 

to support such a condition, and the pendency of the seis

mic issues before the Commissioners stand as bars to 

the imposition of a seismic condition precedent to the 

issuance of a 91% operating license just as they stand 

as bars to the attachment of such a condition to the full

term, full-power license.
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THE LICENSES AUTHORIZED BY THE LICENSING BOARD 
WILL BE FINAL ORDERS TO TERMINATE ONCE-THROUGH 

COOLING AS PROVIDED IN THE STIPULATION.  

In a letter to the Licensing Board dated June 2, 

1975, and referred to in the Appeal Board's Order of 

June 20, 1975, slip opinion at 6, HRFA and SOS have 

sought to forestall any arguments based on the terms of 

the certification issued by the New York State Department 

of Environmental.Conservation under §401 of the Federal 

Water Pollution Control Act-that issuance of the operating 

license would not be a "final order or that, barring an 

application -for amendment, any further Commission action 

is necessary to order that the plan t may not operate with 

once-through cooling beyond the time schedule set out in 

the Stipulation." 

HRFA and SOS were referring to the certification 

issued by the Department of Environmental Conservation on 

May 2, 1975, and submitted to the Licensing Board by Con 

Edison by letter dated May 9, 1975. Under §401(d) of 

the Federal Water Pollution Control Act, the following 

condition, inter alia, was imposed: 

"A. REQUIREMENTS FOR MINIMIZING ENVIRONMENTAL 
IMPACT.  

1. In the event that an alternative to the 
present once-through cooling system is ultimately 
required pursuant to final Commission action,
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NPDES [National Pollutant Discharge Elimination 
System] permit or other circumstance, a compli
ance schedule for the construction of such a 
system shall be established by the State pursu
ant to the provisions of Article [sic] 15, 17 
and 19 of the Environmental Conservation Law 
and the applicable provisions of the [Federal 
Water Pollution Control] Act.  

If the Commission does not require such 
alternative system, or, if as a result of any 
intermediate or final Commission order, NPDES 
permit, court decision, settlement or other 
circumstance there is, in the judgment of the 
Department, a substantial likelihood that no 
such alternative system will be required, 
whichever event may first occur, Licensee shall, 
within sixty days of the date of Commission 
action, NPDES permit or receipt by Licensee 
of the Department's notice of determination, 
present to the Department for its approval 
an implementation plan. for thesit-ef i 
ing schedules, for compliance with the State's 
water quality standards and criteria." Letter 
from Hon. Ogden Reid, Comm'r, N.Y. Dep't of 
Environmental Conservation, to Con Edison, 
May 2, 1975, at 2-3.  

Con Edison does not believe that the quoted con

dition lends itself to the construction feared by HRFA 

and SOS. Plainly, the Licensing Board's Memorandum and 

Order of June 12, 1975 will become final agency action 

as provided in the decision itself and in the Commission's 

regulations. Equally plainly, unless an application to 

amend the license is filed or the Commission itself pro

poses a modification of the license, no "further Commis

sion action is necessary to order that the plant may not 

operate with once-through cooling beyond the time schedule

set out in the Stipulation."



* .*. -14 

An operating license that incorporates the stipu

lated license condition will create a present obligation 

to terminate once-through cooling operation in accordance 

with the timetable and adjustments thereto as provided 

in the Stipulation. No further hearing is required to 

impose this obligation,*and no party has yet contended 

to the contrary.  

Public hearing opportunities will, however, be 

extended in connection with the designation of a prefer

red alternative closed-cycle cooling system for the 

facility. At the session held by the Licensing Board on 

April 1, 1975, the Board Chairman indicated, in response 

to a limited appearance statement by State Senator 

Bernard G. Gordon, that "this thing [the cooling tower 

question] is in a hold position . . . . No one is hurt.  

This thing, as Mr. Gallo [NRC Staff Counsel] pointed out, 

is going to be the subject of another hearing. You can 

be sure." Tr. 320, cited in ALAB-278, slip opinion at 6 

n. 5.  

The Licensing Board returned to this theme in its 

Memorandum and Order of June'12, 1975, where it indicated 

that an opportunity for a public hearing would be extended 

in connection with the selection of a preferred alternative 

closed-cycle cooling system. Con Edison concurs that an
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opportunity for. hearing will be required incident to the 

designation of a preferred alternative closed-cycle cool

ing system.  

Other hearing opportunities may also arise. For 

example, if the Regulatory Staff proposes a modification 

of the Indian Point Unit No. 3 operating license condi

tion as to cooling systems, Con Edison and the other 

parties are entitled under the Stipulation to demand a 

hearing. If Con Edison applies for an amendment to the 

operating license to vacate the closed-cycle cooling 

license condition, it would be entitled to a hearing.  

Hearing opportunities may also arise under the Stipula

tion in the event an extension of the interim operating 

period is requested, or if the so-called "12-month deadline" 

is to be extended by more than eight months.  

A further word of clarification is in order. Con 

Edison's position is that the obligation imposed by the 

stipulated license condition is itself only provisional, 

and it is presumably this provisional aspect that is re

flected in the S 401 certification's reference to "final 

Commission action." Thus, as in the Indian Point Unit 

No. 2 case, see Consolidated Edison Co. of New York, Inc.  

(Indian Point Station, Unit No. 2), ALAB-188, RAI-74-4,

323 (Apr. 4, 1974), it remains open to Con Edison to show



0 •- 16

to the Commission's satisfaction that a closed-cycle 

cooling system is not justified on the basis of the benefit

cost analysis required by the National Environmental Policy 

Act of 1969. The Licensing Board's decision is to the same 

effect, since it states that a closed-cycle cooling system 

will have to be constructed "unless the Applicant or some 

other party produces convincing evidence that the adverse 

impact of once-through cooling is not serious, or that 

the most acceptable alternative will have a more serious 
3/ 

adverse impact." Slip opinion at 11.  

Con Edison considers, therefore, that if "the die 

is cast" as to closed-cycle cooling at Indian Point Unit 

No. 3, it has been cast only provisionally, and as new 

light is shed on the impact of operation of the facility 

with the installed once-throuQh cooling system from the 

Hudson River Ecological Program, modelling efforts, and 

other sources, Con Edison will not be barred from bring

ing such matters to the attention of the Commission with 

a view, if appropriate, to complete relief from the closed

3/ Con Edison will not review here in detail its position 
on the correctness vel non of the legal test stated by the 
Licensing Board for such further action. We would only 
note that we are unaware of a basis in law for invoking 
the "convincing evidence" standard under NEPA. Our under
standing is that the "preponderance" test applies, see 
ALAB-188, supra, at 357 & n.143, and that the issue now 
and in the future will be whether the benefits of closed
cycle cooling outweigh the costs.
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cycle cooling condition of the operating license. If such 

relief were requested, a license amendment would, of course, 

be necessary, and the opportunity-for-hearing provisions of 

S 189a of the Atomic Energy Act, 42 U.S.C. § 2239(a) (1970), 

would come into play.  

Conclusion 

For the foregoing reasons, the Appeal Board should 

rule that the Director of Nuclear Reactor Regulation may 

issue operating licenses for 91% of full power and for 

100% of full power without further action by the Commis

sion with respect to seismic matters. The Appeal Board 

should further rule that the S 401 certification issued 

by the State of New York merely reflects the provisional 

character of Con Edison's obligation to terminate once

thro',gh cooling operation under the Stipulation.  

Respectfully submitted, 

LeBOEUF, LAMB, LEIBY & MacRAE 

By A U1401 fr 
JPartnerj 

1757 N Street, N.W.  
Washington, D.C. 20036 
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