'UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARDV

) t
In the Matter of

" CONSOLIDATED EDISON‘COMPANY ‘
OF NEW YORK, INC. Docket No. 50-286
_“.(Indian'Point Station,
Unit No. 3)
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MEMORANDUM OF THE
NEW YORK STATE ATOMIC ENERGY COUNCIL
' 'RESPONDING  TO THE QUESTIONS POSED IN
APPEAL, BOARD ORDER DATED JUNE 20, 1975 (ALAB-278}

- BACKGROUND
zAs,ﬁhis_Bbard is aWaré,.concerns regarding Iﬁdian Point Uniﬁ 3's compliance
Witthért:IOO.of the_Commission's Regﬁlatioﬂs were raised by the Néw York State
Atomic Energyycdqﬁcil (Council)_befofe the Licensing Board at a'bublic hearing held
at M&ntfgse, New York, on_April 1 and 2, 1975. Subsequent to raising the'iSéqeé in -
that forum, the Céﬁncil deterﬁinéd that thébiésues ﬁherein-raised coﬁld be more
fruitfully addressed and more appropriately consideréd byra Board empowered to make
determinations with respect to indian Point Units 1, 2'and'3 and-accqfdingly, in |
a pléading filed_with.the Nﬁciea:,Regulatory Cémmissioh'on Mpnday?vApril 21, 1975,
reduested:that‘the Commission_order such a hearing. 1In subpbrt of fﬁat reques£;>
Ithe Council'submitted affidaviﬁs of'Dr.‘Jaﬁés F.'Davis; Neﬁ‘YorkFState Ggologist
and;relied to some éxtent upon testimonyvgiven.by étaff's séiémologist and

geologist ih_the April 1 and 2 hearing. .




On June 12, 1975 the Atomic Safety LicensingFBoard in this,proceeding
issued a "Memorandumland Order Approving Stipulation.for_Settlement Propoeed by
Parties and Decision Respecting Concerns Related to the Authorization of a Full—
Term, Full-Power Operating License (Memorandum and Order) which order authorized
| among other things that "the Director of Nuclear Reactor Regulation, after
'determining that the Indlan Point Nuclear Generating Un1t No. 3 has been completed
in accordance w1th the appllcation and regulations of the Commission, and subJect
to the approval of the Appeal Board of the stlpulation presented by the parties,
and further subJect to the determination by the Commiss1on respecting the pendinc'
‘seiSmic cOntentions... to make appropriate findings in accordance with the
regulations of the Commission and for the protection of the env1ronment, and to
1ssue a license for a full-term and full—power operations souOht by the
application, as amended." |

-On June 20, 1975, this Appeals Board issued an order directing each party.
to respond to certain questions and scheduling oral argument thereon for July 9,71975.
Underlying this Board's questions is the assumption that the language in the decision
heretofore quoted, impoeed as a condition precedent to the issuance ofha full-term
'1i¢eﬁse, final resolution of the seismic questions. |

On June 23, 1975, the Applicant.filed withﬁthe Licensing Board a motion for
clarification of the LicenSing Board's June 12, 1975'Memorandum.and Order asking the
Board to- clarify whether it had 1n fact attached a seismic condition precedent to

the issuance of a full-term license or whether as the. applicant believei its

intention was to express in haec verbia a recognition of potential imposition of
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_condition.suﬂsequent on the operating license. By 1éfter dated_Juné 25, 1975, tﬁe
Chairman Qf the Licensing Boérd'infbrmed Applicant:
| "The Board agrees in general with the_dis@ﬁssion in Applicaﬁtfs
ﬁption, with the_addition that és thé time sequence for.the IQW;V
 §ower tééfing licehse.aﬁd the full-term full-power license |
ihdiCates,-fhe'Licensing Board fecognizéd thét_the'tésting
license would be of'briéf durafion which'would permit
immediate fuel loading, but would be fpllowéd_byva liceqse
whiph lattér woﬁld be embrgéivg of all faétors.l The tesfiﬁg
licénSe would_necessarily.be modified by-the issuance of any
fufther'license; The reservation respecting seismic mattérs
.récognized the primary jurisdicfion of the Commiésion and that

the seismic questions concern all the reactors at the site".

-

.‘I
With‘this baékground the Council replies to'thé Board's questions as
follows: | | |
| 1. guestion? Conéidering the'seismic‘condition imposéd:by-ghe-
’ Liéensihg Board on the éuthorization.fof a.full power license,
what is the difference in the risk to the.public health and
safefy-between‘operation af 91% full.power,_and operation at

fulllpowef?



Answer: We are ﬁnable to assess the détailéd difference in risk
to the public health and éafety between operation at 91% of full

power and operation at full power.

" 2. Question: ‘If there is no significant difference in the risk

to the public health-and safety between operation at 91% of full

- power and at 100% of full power, should not authorizations for

operation at these levels be consistent?

Answer: Notwithstanding the fact we are unable to assess or
quantify the difference in risk to public health and safety-

as between operation at 917 of full power'and at 100Z of full

“power, we feel authorization‘for operation at these levels should -

be éonsistept; howéver, the préctical'consequence pf a short term
authorization vis a vis a full term liéense are relevant and should
Be.sepafately conéidefed. |

3..Question; If there is a significant'difference, then is it

significant enough to justify the authorization permitting bperatioh

at 917 of fuil‘power without any seismic'cOndition? If not, what

éondition(s) should be imposed?

. Answer: Whatever seismic conditions are ultimately imposed at

full poﬁer operation should also be imposed at 91Y% of full power

operation.



II

Section II of this Board's June 20 Order called attention to footnote 19
¢ T . »
.on pg. 21 of the Licensing Board's Memorandum and Order wherein that footnote’

mentions a letter from Counsel for the Hudson River Fishermen's Association to

the Chairman of the Lieensing Board, which letter raises_certain HFRA concerns

with respect to a peraéraﬁh,found inrthe New York State_Eedérél_Water'Poilution
Control Act, Section 401 certificationvfor this facility. This.Board perceived
certeip inconsistency in the Lieensing Board stated ebjective of requiring further
opportunity for a hearing.once additiohal‘infdrmation was obtained on the
environmental impacts.oﬁ closed_eycle'cooling toeers. .
_We‘do not perceiveAany sﬁch inconsistency.
We understand the Licensing Board's cemments deeling with environmental
review of closed cycie coolieg systems on pg. 11 and 12‘of the Memoraﬁdum and
- Order to be related solely to.the choice of a. particular ty?e of cloeed cooling
system for Indian Point Unit No. 3. We are of the opiﬁion that.the issue of
whether there will be a closed cycle cooling system has been finally litigated in
the_Iﬁdian Point No; 2 proceeding and settled byistipulation injthe In&ian Peintr
No. 3 proceediﬁg. The Applieanﬁ's environmental report oﬁ operation of a closed
'cycle system.is directee at choosing theloptimal closed cycle systeﬁ'froﬁ an .
environmental standpoint, and any Hearings sebsequent to issuance of a final
environmental statement would deal with choosing'a preferred-typevof closed cycle

system. The only way a hearing could be had on whether the requirement on a
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closedvcycle system should be lifted, would be by Consolidatéd Edison's application

to the staff for a license modification pursuant to the provisions of the

stipulation.

ITT

The Licénsing.Board in its Memorandum and Order permitted any party to -

file exceptions to its decision with brief in support of such exCeptibn within

20 days after service.

We are still reviewing the overall impact of the decision below and'nothing

herein should be deemed to waive or festrict'our right to subject said decision to

review -pursuant to Section 2.762 of the Commission's Rules of Practice.

Respectfully submitted,

- J. Bruce MacDonald
Deputy Commissioner:

- and Coynsel '
7 7
P . :
& :

Of'Counsel: C.J. Clemente
Assistant €ounsel

' DATED: June 30, 1975

Albany, New York
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