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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of ,
CONSOLIDATED EDISON COMPANY . Docket No. 50-286
OF NEW YORK, INC.
(Indian Point Station,

Unit. No. 3)

APPLICANT'S RESPONSE TO ) .
"MOTION FOR APPOINTMENT OF A SPECIAL COUNSEL

'-By Motion -dated June 30, 1975 the Citizens

" Committee for the Protectlon of the Env1ronment ("CCPE")

‘ urged the Atomlc Safety and Llcen51ng Appeal Board “"*he

Appeal Board") to “appoint a spec1al counsel from w1th1n

or out31de the .Commission and postpone the time for reso-.

lutlon of the seismic issue until that counsel can-

-consult with and submlt a brief on behalf of the ASLB."

A similar suggestion has been made by the Hudson River
Fishermen's Association and Save Our Stripers. See

Memorandum of the Hudson River Fishermen's Association

and Save Our Stripers in Response to the Questions of

the Appeal Board in its Order of June 20, 1975, at 2
(June 27, 1975).  Pursuant to § 2.730(c) of the regula-
tions of the Commission, Consolidated Edison Company of‘

New York, Inc. ("Con Edison"), Applicant in the above-
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captioned proceeding hereby submits its response in
opposition to that Motion;'and urges that the Motion
‘be denied for the following reasons:

| , l.i:There is no authority for the aépeintment
ef a "speeial counsel" by the Appeaeroard. CCPE has
failed to refex, in its Motion, tb any pertinent statute}
~er regulation authorizing the Appeal‘Board to appoint
"special counsel" to represent the Atomic Safety and
Lieensing Board ("the Lidensiné Beard").in proceedings
to review the Memorandum and Order rendered on June 12
1975. LBP-75-31, NRCI-75/6 o (June 12,.1975) .

The only legal authorlty cited by -.CCPE is an-

1solated dec151on by the Unlted States Court of Appeals}h;

for the District of Columhla Circuit. United States V.

Ammidown, 497 F.2d 615 (D.C. Cir. 1973), rehearing denied,
- 497 F.2d 625-(1974). That case is entireiy inaépesite.‘
There, the district court had refused to‘abide.by a |
pretrial‘agreement entered into between a criminal accused
-and the UnitedAStates Attorney‘s Office.’ Such a- |
procedural setting in itself renders extremely suspect"
anf attempt to apply the case to the administrative
éroceeding here on. review. 'Moreover, it is not the

case here that the trial-level tribunal has refused to

approve an agreement reached by the parties to the



proceeding. Indeed,-thé case is pfecisely the oppbsite,
for here the Licensing Board has expressly approved the
stipulation among the pafties dated January_13, 1975. |
2, Appointment'of a "special counsel” in
this case is not necessary{ - Even assuminé that a‘“Special
counsel"‘could be appointed in the manner suggested by |
CCPE, no showing has been made in this case that such
an appointmentAis ﬁeceésary. Perceiving the possibility .
that no party to the proceeding will support the |
decision of the Licensing Board apéaréntly conditioning,
the issuance of a full—term,.full-powér license on the.
resolution of certain seismic.questiohs, CCPE_argues
that a stranger to the proceeding must be brought in to
:'speakAfor tﬁe Licensing Board."Here,.hbﬁever, the
Licensihé Bdéfd'héé spoken for itself,.by iesponding"
to Con Edison's June 23, 1975.Motion.for Clarification
~of the Memor;ndum';nd Order entered on jﬁné i3, 1975.
'On July 3,.1975,:the Licensing Board entered an‘Order
Denying Moﬁiéﬁ:for;Clarification,fa‘cépy ofrwhich is
attached hereto. While the Order purports to deny the
"reéuest for clarification of the June 13 Memorandum and .
Order, it in fact serves to clafify the Board's intention.’
| | Mofeovef, the New York State Aﬁdﬁic Eﬁergy

Council' ("the Council™), which, unlike CCPE, is a party



to this proceeding, has yet to be heard from. Con-
éidering the manner in which the ééismic issue has been
raised in this procéeding} it is not unlikely that the
Coﬁncillwill argue in support 6f'what now appears to
‘be the Licensing Board's intent in authofizing issuance
of 91% and 100% operating licénses. : 1v‘v , S

- Furthermore, CCPE itself has sought lea&é.to

file a brief as amicus curiae in this case, tendering

sﬁch a brief to the Appeal Board.. Con Edison has
‘no objection to CCPE's_participation-as én amiéué, but
fails_to see the need for participation by yet another
attorney as "special counsel". To~the-éxtent that CCPE
..wishes there to be an ad?ocate for the'Licensiné'Béard's‘ :
" decision who”ha§ the benefit of the hiétofy of thé entire
proéeeding, it_is‘of course open to.CCPE to examinéAthe
- record of thevcase'aé available . from thé Officevof:the
Seéretary to.the Commission. | -

| ‘The notionr advanced bj CCPE,.thgt a "special
counsel™ must be‘appointed who has untrammeled aééess to
-the Licensihg‘BOéra; is an outrégeéhs'prGPOSitioﬁrover l
~.which the Appeal Board need not lbng_tarry. Suéh access |
to the trier of faét'has absolutely no precedent. The
Liéensing‘Board's“pésition is that of a judge, not a
party to the proceeding, aﬁd'any move to make it a péfty

would subvert the concept of the independence of -



[ e 5= .
the administrative law judge that is central to the
Administrative Procedure Act and the adjudicatory hearing
concept of the Atomic Energy Act. The Licensing Board's

ratio decidendi must appear in the Initial Decision or

other rulings.which augment and clarify it, and is
not to be laid out, with the aid of its own separate
oounsel, after tne fact, for consideration.by higher

authorities. | | |
For the foregoing reasons, the Motion for

App01ntment of a Special Counsel should be denled
Respectfully submitted,

LeBOEUF LAMB, LEIBY & MaCRAE

/

By aqared ‘Z y

Harry H. V01
ef Partner

1757 N Street, N.W. :
Washington, D. C. 23036
(202) 872-8668 '

Attorneys for Consolidated Edison

Company of New York, Inc.

of Counsel- o

ARVIN E. UDTOV
~EUGENE R. FIDELL

July 7, 1975 -7
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CERTIFICATE OF SERVICE

"I'heréby certify that I have this 7th day of July,

1975, served the foregoing document ehtitled'"Aﬁplicant's

Response to Motion for Appéintment.of a Special Céunsel" by

Al

mailing copie

s théreof first class poétagevprepaid,'and

properly addressed, or by hand delivery, to the following

persons:

John B. Farmakides, Chairman

Atomic Safety and Licensing
Appeal Board ,

U.S. Nuclear Regulatory
Commission '

Washington, D.C. 20555

(Hand Delivery)

.Dbr. John H. Buck
‘Atomic Safety and Licensing

Appeal Board
U.S. Nuclear Regulatory
Commission

. Washington, D.C. 20555

(Hand Delivery)

 'Dr. Lawrence R. Quarles

Atomic Safety and Licensing
Appeal Board ‘

U.S. Nuclear Regulatory
Commission

Washington, D.C. 20555

(Hand Delivery)

' Max D. Paglin, Esqg..

Atomic Safety and ILicensing
Board Panel ' '

U.S. Nuclear Regulatory
Commission

Washington, D.C. 20555

(Mail)



Samuel W. Jensch, Esq.
Chief Administrative Law
Judge ‘
U.S. Nuclear Regulatory
Commission : ‘
. Washington, D.C. 20555
(Mall) :

Mr. R. B. Brlggs

110 Evans Lane

Oak Ridge, Tennessee 37830
(Mail)

Frederick S. Gray, Esqg.

Acting Assistant Chief
Hearing Counsel

U.S. Nuclear Regulatory

: Commission

Washington, D.C. 20555

(Mail) T

J. Bruce MacDonald, Esqg.
Deputy Commissioner and
- Counsel »
‘New York State- Department
of Commerce
99 Washington Avenue
Albany, New York 12210

‘“»‘(Mall)

Hon. George V. Begany
Mayor .
Village of- BucHanan .
Buchanan, New York 10511
(Mail)

Atomic Safety and Licensing
Appeal Panel

U.S. Nuclear- Regulatory
Commission: ‘

Washington, D.C. 20555

(Hand Delivery).

Dr. Franklin C. Daiber
College of Marine Studies
University of Delaware
Newark, Delaware 19711
(Mail)

Mr. Ernest E. Hill
Lawrence Livermore -
Laboratories

- Unlver51ty of Callfornla
- P. O. Box 808-L-123

Livermore, California 94550

_ (Mail)

- Nicholas A. Robinson, Esq.'

Marshall, Bratter, Greene,

, Allison & Tucker : n&y;}»:xk
. 430 Park Avenue R

New York, New York 10027-f

x(Mail)

Sarah Chasis, Esqg.

Natural Resources Defense
Counc11 Inc.

B 15 West 44th Street He

New York, New York 10036
(Mall)

'Anthony 7. Roisman, Esq
Roisman, Kessler & Cashdan

1712 N Street, N.W. ‘
Washington, D.C. 20036 ...
(Hand Delivery) ' o

"Hon. Louis J. Lefkowitz

Attorney General of.the
state of New York

Attn: Phlllp Weinberg, Esq.

Room 4776 -

Two World Trade Center

New York, New York 10047~

(Ma il) sy




Atomic Safety and Licensing
Board Panel S

U.S. Nuclear Regulatory
Commission

Washington, D.C. 20555

(Mail)

Secretary

U.S. Nuclear Regulatory
Commission

Washington, D.C. 20555

Attn: Chief, Docketing and
Service Section

(Original plus 20 copies)

(Hand Delivery)
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Fugene R. Fidell

-LeBoeuf;«Lamb,-Leiby & MacRae
Attorneys for Consolidated Edison
Company of New York, Inc.. ~



