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| SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER '

"‘Inithebuatter of the Application

of

INDEX NO.

(13

'ijORK, INC.,

Petitioner,

|l To review a determination of, and for AFFIDAVIT IN

.

an Order and Judgment. pursuant to ' . SUPPORT OF
PETITION

~ ||Article 78 of the CPLR to annul the
" || determination denying a variance,

'~ against -

" || WALTER HOFFMAN, GERALD MARALLO,

.~“JQHN MORAITIS, WILLIAM MURRAY, and

-.i JOHN KOBIEROWSKI, as the Zoning Board

i of Appeals of the Village of Buchanan, :
‘i New York,

DOCKE TED
JUSNRG
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Respondents.,

STATE. OF NEW YORK )
. . ) ss.:

COUNTY OF NEW.YORK )
CARL L. NEWMAN, being duly sworn, deposes and says'

that:

1;,}I'éh a Vice Pfésident’of the Petitioner,
;Consolidated Edison Company of New York, Inc. (“Con Edison")
ahd'am tQSponsible for engineering, which ihcludes, among

:56ther‘matters, obtaiﬁing_all licenses and permits required
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; f&‘rfOr construdtion and operation of Con Edison's facilities.

| the Decision of ‘the Zoning Board of APPeals of the Village

|
i

| Edison's nuclear generating station located in the Village

'v,License,”iesued on May 6, 1974 (Exhibit "C" to the Petition) ..

o cooling system.

-Judgment and order annulllng, revoklng and settlng aside

‘for a variance from the height limitations and certain use

3Buchanan for the purpose of building a cooling tower et Con

License No. DPR-26 (the "License") issued by the United States'

Atomic Energy Commission ("AEC"). Amendment No. 6 to the

.P01nt 2 w1th the present once-through coollng system w1ll be
date of which.is May 1, 1979. The effect of this provision

i Point . 2 on May'l. 1979 for installation of a closed-cycle

I submlt ‘this affidavit in support of the Petition for a

of_Buchanah (the "Board") which denied Petitioner's appeal

restrictions obeheVZoning Ordinance of the Village of

i

of Buchanan known as Indian Point Unit No. 2 (“Indian_Point
2“)'. |

2. Con Edison operates Indian Point 2 pursuant to

prov1des. among other matters, that operatlon of Indian

permitted durlng”an.xnterlm pexlod the reasonable termlnatlon

ie to require Con Edieon'to terminate operation of Indian




]
3. That date was selected as a result of my
testimony submitted'inrthe'hearing conducted by an Atomic

Séféty and Licensing Board appointed by the AEC to review

|| Con EdiSonfs application for an operating license. In that

hearing, I was asked to submit a schedule for constructing

a‘closed-cycle'cooling system at Indian Point 2 on an "as
fastas possible" basis. Based on the schedules presented

im the'festimon;, the Atomic Safety and.Licensihg Board
ordered termination of‘operation with the onceéthfouch cool-
ingvsystem on May i, 1978. An Acomic Ssafety and Licensing
Appeal BOard.changed that determination'on the basis that

the environmental consequences of cooling towers had not

vbeen adequate;yvCOnsidered and allowe6 one,additional year

for the completion of such studies. The result of the one-

|| year eiteheion was the May 1, 1979 date.

4. In accordance with my testimony at the

“hearlng, Con Edzson commenced englneerxng desxgn -work

on a closed-cycle coollng system in 1972, 1In accordance

'wzth the decxsxon of the Atomic Safety and Llcenslng

mc.Appeal Board and'Parag:aph 2.E(2) of the License._an

”f~eveluacion of the economic and environmemte1 imbacts'of_,'
‘feltér“ative C%osed-cycle cooling systems was pfepared and

‘delivered to the AEC, the Village of Buchanan and others on
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e December 2, 1974 in a three-volume document entitled "Economic

{{and Environmental Impacts of AlternativevCIOSed—Cycle Cooling |-

iilThe]Cooling'Tower Report concluded that the only feasible

" system§ were natural draft wet, mechanical draftIWet, and

h

" natural draft: wet coollng tower system.

: !

-Systems-fof Indian Point Unit No. 2" (the "Cooling Tower
Report"). ” | |
' ‘” 5. The Cooling Tower Report discussed the follow-
.ingfalternateacloaed-cycle eooling eyétems:
| - a. Weﬁ (evaporative) cooling towers both
| meohanical draft and nataral draft;

b. Dry cooling towere, mechanical draft;

c. Wet/dry cooling towers; mechanical draft;

d.bcﬁatural¢cooling ponds; and

e, - Spray ponds or canals.with'either fi#ed

pipe or powered spray modﬁle fixtures,

mechanlcal draft wet/dry coollng towers. The report con-
talned detalled environmental and economic data on each of
these three feasible systems and concluded that the preferred-

system, pr1n01pally for envxronmental reasons, was the

6. -Mechanxcal draft wet cooling towers, although

not ae_tall'as natural draft (but still requiring a variance




from thevBuchanan Zoning Code) would violate the noise limits

df,tﬁe_Buohanan Zoning Code, would lead to more incidents of

' if:'ing and fogging than the other systems, and would have a

oreater potential for damage to flora from saline deposition
than natural draft towers. The mechanical draft wet/dry cool-

ing towers, slightly taller than mechanical draft wet towers .

‘but not as tall as natural draft towers, would have the samé

noise and saline drift phenomenas as mechanical draft wet cool-

ing towers but would produce less fogging and icing. The

natural draft wet tower, although having the greatest

'.esthetic intrusion, would not violate the noise code and

wouldahave a minimum environmental impaot-from fogging, .
icing and saline deposition.
7. Paragraph 2.E(1l) (b) of the License.(see Exhibit

“C" to‘the Peﬁition) provides that the Ma& 1, 1979 date is

grounded on a schedule under which the applicant, acting with

due diligeﬁce,'obtains all governmental approvals required
to prOCeed with,the construction of the closed-cycle cooling'

system by,Decomber 1, 1975. One of such<governmental

‘approvélsiis the approval of the Zoning Board of Appeals of

the Village of Buchanan. The natural draft cooling tower

contravenes the Zoning Code of the Village of Buchanan in

the following respects:




'ihdustrial use (Zone M-D). Immediately north of Indian Point

ffactory. .The Indian Point site includes several structures

i .Code. The principal structures are the two'ddmed_containmenty”

. buildingsof Indian Point 2 and 3 which are 219 feet high

| and a_stack'fdr the Indian Point 1 superheater building

a. 'ﬁéigﬁt of the proposed cooling.ﬁoﬁer is I
: approximately 565 feet, which ekceed§
'height limitation in the zoning district
,lof-46 feet.

"B."dperatidn of the cooling'towef Qiii result
_iﬁ préduetion of a visible vapor plume
beyond the boundaries of the immediate
site contrary to Sectioh 54-22A (1) of the
Buchanéh,ﬁoning Code. -

c..,Operétion of the cooling tower will result
ih'ﬁhe deposition of saline drift which
may‘be"harmful to certain plants indigenous
Jto adjacent_areas,_contfary to Section‘
'-54;22A(2) of'the Buchanan Zoning Code.

.+ 8. 1Indian Point 2 is lbcated in an area zoned for
is a Yeést plant and to the south is a gypsum wallboard

which exceed-@he_heith restrictions of the Buchanan Zoning

gj




which is 375 feet‘high. Construction of these facilities

| waeicommenced‘prior to adoption of the Buchanan Zoning Code
andﬁfheyfare4prefexiStingvuses; After adoption of the
;-.éuchananVZOning Code, Con Edison erected a 400-foot meteoro—

i logical tower in order to conduct the studies required for

'v the Cooling Tower Report and obtained a temporary variance

']_for such construction.
9. Con Edison filed with the Viliage of Buchanan
5j£0n Feerary'él. 1975 an application for a.building permit to
‘coneﬁruet a natural draft cooling tower. The application
:wae-denied by the Building Inspector of the Village of
thhanan on March 4, 1975. An'appeal‘for a variance was
filed with the Village of Buchanan on March él..1975. There-
'fvafter pursuant to the provisions of Section 54-44 of the
:Buchanan Zoning Code, a public hearing was held before the
| Board on May 6, 1975 at which statements of Con Ed:.son 8
»wltnesses. Edward J Sack, Salvatore A. Dambra, Lester A,
Cohen, anleohn J. Sze;zgoweki, were entered into the_record
of_the‘heariné..along'with etatements of'others;  |

- 10. On June 19, 1975 the Board iseued.its'decision.
_attacned to tne Petition as Exhibit "B", denying Con Edison's

'request for a variance. The basis for the denial was'that




Con Edison'had.not shown sufficient practical'difficuliieé
tO'jﬁs;ify_its requested variance. |

li. Thé practical difficulties derive from £he
imPieméntéﬁioﬁ of the édnAitions~of.thebLicense and were
éxplaineavin'detail at the public hea:ing conducted by the

Board on May 6, 1975 in the statements of Mr. John J.

Szeligowski. The imposition of the May 1, 1979 date for

termination_of’operations with the 6nce-through cooling

syétem constitutes a direction and order to Con Edison to

'proéeed with the procurement and cqnstruction schedule for
a cooling tower;system as rapidly as possible after com-

: pléfion of the Cooling’Tower Report on December 2, 1974,

12. Con Edison has been purshing that procurement

and constructioh'pfdgram diligently. Detailed ehginee;ing
designs are in process, and Con Edison is soon to commence

-discussions with vendors. After receipt of~regulatory

approvals on December_i, 1975, Con Edison must finalize

~designs to incorporate comments of regulatory agencies,

finalize site preparation specifications and drawings, and

obtain and evaluétevbids for site preparation and cooling

tower fabrication and erection. By the spring of 1976, Con

'Edisonjmust.enter:into binding contracts for site preparation




and codling tower procurement (assuming denial of the appli-
.catibn:referred to in paragraph 15 be1ow).
13; The proposed'site for the cooling tower is
- a heaviiylﬁoéded area_north of the Indian Point 2 plant.
If the.cdoling toyer is to be constructed on a schedﬁle
consistent with the May 1, 1979 daté, cléarihg of the land
. :and_excavation must comménce in the summer of 1976. Con
Edisah‘éStimaﬁes fhat excavation would take approximately
12 months andvconstruction to the point of taking the plant
| out of sérQice.for chto?ef to the new cooiingAsystem would
. , take:approiimﬁtely,anAadditional 22 months.
14. Without the variance,'Con>Edison cannot proceed"

.in good faith with the negétiations With'thé suppliers and
 cannot;enter into contractual arrangements without in all
likélihobd ihcurring'liability for substantial cancelié;ion
chafges:if thé requested variance should not_bédobtained.

| 15. The Board appears to-bé.infiuencéd by the fact
.tﬁat a Cpn Edison_representative sﬁated.at the hearing that
Con Edisonﬁibtended to file.an application té:the Nuciear
| Regulatory'cdmmission ("NRC"), the successor agency to thev
regulatbry functions of the AEC, to amend the Liéénée. Such |

‘an applicatioh was filed on June 6, 1975 and requested




-.'indicated to Con Edison that it considers the application

| Policy Act as implemented in NRC Regulations 10 C.F.R.

|| come of Con Edison's application to amend the License, Con |

”amendment of the ticense to change "May 1} 1979" to "May 1,

‘codnSel that the laws and regulations applicable to the NRC's

 for an amendment as a "major Federal action" requiring envi-

ronmental review pursuant to the Nationél Environmental

for anfohe adversely affected by'the decision to request a
hearing. Although it‘is~n6t possiblé to know the ‘time
ﬁfequired for such acfivities. Con Edison believes'it is
1prudent to consider that at least one year will be required -

before the NRG reaches a finalkdecision,'which'is subject to

:judiéial'review.

} .
L .

1981". Con Edison has been advised by its special nuclear

review of this application make it unlikely that the NRC will

reach a decision before June 1, 1976. The NRC has alreédy —

Part 51. Those :égulations require the preparation of a draft

environmental statement, circulation of the draft to cog-

ﬁizaht Federal and State agencies and the publié, receipt
o : . : .

and analysis of comments and preparation of a final envi-

'rohméntal statement. NRC regqulations provide the opportunity 

16. In view of the uncertainty concérning the out-

B - 10 -
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‘EdisOn muSt'proceed on the basis of the'schedule described

above Wthh allows sufficient time to minimize plant unavail-

' ablllty after May 1, 1979 If the requested variance is not '
‘_ obtained:from the Vlllage of Buchanan before December 1,

'-1975,'Con Edison will not be able to proceed without iﬁcur-

rlng substantxal economic costs.

17. 1f Con Edison proceeds on the scheduie after
December 1, 1975 and the Board's Decision is not set aside,
losses would result from_cancellation charges on contracts

entered into in the spring of 1976 and in unnecessary clear-

; lng'of land and unnecessary excavation. If Con Edlson were

| to suspend the schedule, economic costs would be incurred

because of the time required to construct the coollng tower,.'

‘approximately 34 months after commencement of excavation.

Such a'course of action would mean that Indian Point 2 would
be removed from service for a longer period after May 1,

1979 than would otherwise be required for completlon of

- constructlon. As stated at the Board's public hearing, thxs

deiay_would cost our customers an.addltlonal fuel cost of
approximately $650 per megawatt per day. If the plaht
operated at maximum power at 873 MW, this would result in an

additional_consumption of approximately 2,100,000 gallons of

- 11 -
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fuel oil per day, at a cost of $567,000 per day. Con Edison

Il woula also incur substantial additional costs by reason of
vinability to utilize Indian Point 2, the capital cost of

‘which is in excess of $204,000,000.

.18, If>the NRC should deny Con Edison's appliCatioh

to amend the License or if Con Edison should be required by

ac?ibn 6f any 6ther regulatory body to terminate operation
of'the‘once-through cooling system and if the Board's
decisidn shquld not be set aside, then very serious p:actical
difficultieéland hardships would be imposed not only on Con |
Edisdn but on the millidns,of pebple who receive the energy
genefated:by Indian Point 2. Con Edison would lose its
invésﬁment in‘the plant'which, as ndted above, is in excess
off$204.000.000.. Con Edison would have to repléce the lost |

power with other generation which, as noted above,.is esti-

| matedvto_cost $567,000 per day at full power operation. Con

Edison through the New York Power Pool is interconnected
with utilities in New England and in New Jersey and

Penhsylvania»and the supply of energy to this interstate

i area would be édversely affected.

19. The Board's decision of June 19, 1975 indicated

concern as to Coh Edison's judgment as to the préferred

- 12 -
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giosedécycle“coo;ihg system; In order to meet the schedule
ﬁandéted by thé May l,‘i979 date, Con Edison was required
‘fo select a cldsed-cycie cooling system for detailed engin-
Veering design_and commencement of procureﬁent activities.
.In the Cooling Tower Report filed with the Village of
ﬁuchanan and 6£her regulatory»agencies-on December 2, 1974,
Coﬁ Edison described the advantages and disadvantages of all
féasible alternate closed-cycle cooling systems. The NRC
has not.yet_advised Con Edison whether'it concurs iﬁ Cbn'

Edison's judgment. The NRC has advised Con Edison that it

'is prepaxing an environmental impact statement on the Cool-
I.imj Terr'Report, and NRC regulations provide an opportunity
‘for thevvillage of Buchanan to request a hearing before the
NRC on #he question vathe preferred closed—cyéle cooling
sYstem:‘ |

20, If itlis determined by the NRC or any other

regulétory body having jurisdiction that a closed-cycle

‘_cqoling sYstem_othef than a natural draft wet syétem should
+ be constrqc;ed; then it will not be possible for Con Edison
;‘to'cdmplete copstruction of sﬁch_an alternative system on a
':.schedule.COnsistent Qith the May 1, 1979 date because of the

advanced state of work completed to date on'a natural draft

- 13 -
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‘System,

21. Operation of Indian Point 2 requires a permit
| from the Unlted States Environmental Protectlon Agency ("EPA")
pursuant to the Federal Water Pollutlon Control Act On
February 24. 1975, EPA issued a perm;t for Indian Point 2
which requireu termination4of operation with the unce—through
.cooling system by May 1, 1979. On April 7;v1975.Con Edison
filed with EPA a request for an adjudicatory hearing on that
issuu, amon§ 6thers. and a request for alternative thermal
,limitations thch'would permif continued operation with the
'once-through cooling system. By public notice dated May 152('
v1975. EPA granted Con Edison's request for an adJudlcatory
hearing.. Con Edison does not know when~auchghear1ng will be
' held. |

CARL L. NEWMAN -

Sworn to before me

 this / 7."-.day_.of July 1975.

,/Nb ry Publlc

ANGELA ROBERT!
Notafy Public, State of New York
No. 03-8593813
Qualified in Bronx County
Commission Expires March 30, 1976
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‘ Attorney(s)

S}r(s) :
Please take notice that the within is a true copy of

. duly entered in the office of the Clerk of the within

named Court on
Dated, New York,— 19
" Yours, ete.
WILLIAMS & O'NEILL
' Attorneys for

Consohdatcd Edison Company of New York, Inc

To

Esq(s).
Attorney (s) for

Sir(s):
Plesse take notice that an Order of which the

within is a true copy will be presented for settlement.

and entry herein to-Hon...

u.
of this court at

. 8t9:30 o'clock in lhe forenoon.

MN«Y«L .19

Yours, ete.
© WILLIAMS & O'NEILL
Attorneys:for .

Consohda!ed Eduon Company of New York. Ine. ‘

-To

Esq(s).

Index No. 19

. SUPREME COURT OF THE STATE

OF NEW YORK
COUNTY OF' WESTCHESTER

In the Matter of the Appllcatlon

of
CONSOLIDATED EDISON COMPANY OF
NEW YORK INC.,,
Petitioner,
To review a determination of,
and for an Order and Judgment
pursuant to Article 78 of the

. CPLR to annul the determination

denying a variance,
- against -

WALTER HOFFMAN "GERALD MARALLO,
JOHN MORAITIS, WILLIAM MURRAY,:
and JOHN KOBIEROWSKI, as the
Zoning Board of Appeals of the-

o V111age of Buchanan, New York, -

Respondents.

VERIFIED PETITION

. — - —

WILLIAMS & O'NEILL
' - Attorneys for
Consohdated Edison Company of New York, Ine.

. 130 EASY 15T STREET
" NEW YORK, N, Y. 10003
" TEL. NO. (212) 460-6478



