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£ r’the purpose of building a cooling tower at
%nuclear generatlng station located in the

upucpaﬁan known as Indian Point Unit No. 2 ("Indiah:

1;Petitioner, Consolidated Edison Company of

'ew York,_Inc.;("Con-Edisoh"). is and was at all times

37ufherein mentloned a gas, electrlc and steam corporatlon duly

TOrganlzedjand'exlstxnguunder and pursuant to the Trans-

ortat ou?éuuéérauibns Law of the State of Néw York and |
"b ct: to the prov1slons of the Public Servzce Law and to
hxs 'ét;on of the Public Service Commission.

”"The operations of Indian Point 2 are_subject

he 'jurxsdzct:.on of the United States Nuclear Regulatory




chgﬁ)jto make decisions on applications for vari-
'godé. ‘The Codc providés,that any order of
fé'pcaled within thirty days of the date thereof'ﬂ

-iﬁcl_action'of'the Village of:Buchanan.

?6éoMatch 21, 1975 Con Edison filed with the

P l&for a variance, a copy of-which is attached ﬁ
h1b1t "aA", pursuant to § 54-44 of the Code,
vatlcnce from the follow1ng prov131ons of the Code‘
mliin orde ntof?crm;t;Con Edison to construct a coollng,tower
ndia Poth |

»;c'Height'ofbprop03edccooling'towcr'
-ayoki%ately 565 feet, which exceeds height
t’wn'in;M-Dtdistrict of 40 feet,

;J*Operation of cooling tower.will

4 A‘."lt-._i.n'j'fi‘dduction of visible vapor plume

_gbeyond,boundarxes of 1mmed1ate site contrary to
| ‘a'”22A(1) of the Code.

f:;fuc; Operation of coollng ‘tower w1ll
fi?ééﬁiﬁ?tnideposition.of saline drift which may
e ’uto'ccrtain plants indigenous to ad-

:'g contrary to § 54-22A(2) of the Code.




tﬁ;@hereafter, pursuant to the provisions of
Lhe'éode,-a public hearing Qas held Before the
_gMaf 6 1975, at which ‘time statements‘of con

g ”1tnesses, Edward J. Sack, Salvatore A Dambra,

: 'L st r'A Cohen, and John J. Szelxgowskl, were entered into
‘V?tuefreeo;d{of the hearing, along with statements of others.
L ZdPOn June 19, 1975 the anrd issued its Decision, |
Idfattached}hereto as Exhlblt JB", on the aforesaid appllcetlon.
»'The Declslon denled Con Edison's request for a variance. |

fﬁfrhg_pss;s'forgthe denial was that Con Edlson had not shown

‘féuffieient practical difficulties to justify its requested

Gdrience'beCéuse'the application was contingent, i;e.,-there'

was "no present xntent, commitment or dlrectxon to begln

.exﬂavation, constructlon or any other act1v1ty on the ‘prem-

| i;qesd dr‘whlgh e building permzt would be:requlred by the

_age'oé‘ﬁuCﬁenan." '(Page 13.) This determination was

erroneous, arbltrary and capricious, an abuse of discretion

and 15 not supported by any evidence in the record before

:;-the Board
'ii‘!;din)d;';e;._ConIEdison operates Indien Point 2 pursuant to
'f‘paciii?yfoPerating License No. DPR-26 issued‘by the AEC.
:-émeﬁﬁﬁeh?“ﬁQ-:5;t°_said License, issued on Ma§ 6, 1974, at-:.

"“;taehedghereto,as Exhibit "C", provides that operation of




T Eoznt 2 belng out of service (aPPrOX1mat91Y $567,000 per

A i'w1th the presently 1nstalled once-through _
‘cooling. ystem wzll be permltted durlng an interim perlod

"he easonable termlnatlon date for which appears to be

»1979 The effect of this prov151on is to require
1 Edlson to termlnate operatlon of Indlan P01nt 2 on
ay 1 1979 for 1nstallatlon of a closed—cycle cooling

ns stem.. In order-to mlnlmlze the enormous costs of Indian -

day at full power), the closed-cycle coollng system must be

constructed in advance of May 1, 1979 so that on that date -

) the f1na1 work of connecting the closed-cycle coollng system

W1th-exist1ng»p1ant systems can commence. This llcense con-
ditlon therefore constltutes an order and direction to

construct a closed~cyc1e cooling system.
iaf’,hQQ In order to meet the requirements imposed by

the May l 1979 date of its present Llcense, Con Edlson has

been proceedlng dlllgently with all steps necessary to com-

[“ plete the constructlon of the closed-cycle coollng system,

vIn accordance w1th Paragraph 2. E(2) of Exhlblt "C", Con

Edlson has evaluated the economic and envxronmental _impacts

',=of alternatlve closed-cycle coollng systems -and determined

a pr“ferred system for installation. - This evaluation was




_f‘ylternatlve Closed-Cycle Coolxng Systems for
;Qiﬁﬁapﬁit No. 2" (the "Cooling Tower Report") and was|

‘ ;xtted"toithe'Village of Buchanan, the AEC and others on

dﬂ_aDecember 2 r1974 ~ This report contained analyses of alter-

inate closed;cycle eooling systems, presented the advantages
’l:?and dlsadvantages of each alternate and concluded tnat the
Jii?best'closedeeycle cooling system was a'natural draft wet

:system. requiring the construction of the large tower which

N was the subject of the Petitioner's appeal to the Board.

‘ ”f_lO, In order to complete construction of the

f;bnatural draft system on a schedule mandated by the May 1,
?};1979 date, Con Edison was requlred to complete prior to
'_the date hereof the detalled englneerlng of the system and
-'the lexng of appl;catzons for all necessary governmental
:?.apbrovals.A Amendment No. 6 of the NRC Llcense (Exhzbzt "C“)
fcontemplates that all regulatory approvals w111 be received
‘by December l, 1975 After that date Con Edlson must pro-

'ceed to flnallze de51gns to incorporate comments of regu-

latory agencxes. to flnallze site preparatlon spec1f1catlons

_and draw1ngs, and to obtain and evaluate bids for site

'.preparatlon and coollng tower fabrication and erectlon.




dlBy the sprlng of 1976, Con Edlson must enter into binding

ol contracts for sxte preparatlon and cooling tower procurement

'fﬁ'graph 13 below), which in all likelihood Wlll not be cancel-
| ﬁf:lable thhout 1ncurr1ng substantlal penaltles. Durlng the

lf,summer of11976, Con Edison will be requlred to commence

d

ff_ciearing.land and'excavation for the cooling tower site.

f&f, 111. The foregoxng activities are mandated by the

“A;terms of the present NRC license because of the May l, 1979

;”:Théréf¢re as long as that deadline stands, Con Edison will
:ﬂfbewnneble;to proceed without'incurring substantial,economicl
TfjloeseS{”unLees thé requested variance is’obteined before °
inpecemﬁer‘i,t1975. 1f Con Edison proceeds on the schedule‘.

'.and'thédBoerd'E"Decieion'is not setfaeide.'losSes would

“;resnltkfro@ cancellation charges on contracts entered into

-f,iﬁ,tne epring;of 1976. If Con Edison_were‘to‘suspend the

procﬁrenent andfconstructiOn schedule, losses would result -

:fromlen;inebility to use Indian Point 2:after May 1, 1979

ﬁcf9ffad;9nger peri¢d’than would be_reqhired if the closed-

cYclefcoolingjeystem were constructed on the‘scheduie.con-'

‘templated by the NRC license. If the Board's Decision is _

ﬁi'(assumxng NRC denlal of the appllcatlon referred to in para- j'

i terminatlon_date for.operatlon of the present cooling system.i“




‘not sst asxds ahd-if she terms of the NRC lxcense remain
ﬁnchanged. Coh Edzson wxll also lose the use of Indian
Poxnt 2, wh1ch has a capital cost in excess of $204 000, 000,
: v'and is a major suppller of electric power to Westchester
Cqunty.vNew York City and the adjacent lnte:state area.
.-h*12. The foregoxng constitute practlcal dlffl—.
'cultxes suff1c1ent to require the Board to issue the
?h'[raéueststarxance. The Board's statement that there is no fﬂ
-;diractipnvto bggin:éxcavation, construction Qf any other ol
activity“ohlthe»preﬁises'for which a buildiqg permit would
bbe feﬁﬁirsd by the Village of Buchanan” is ;rroneous because
aflthe_termsléfAﬁhe present License (Exhibit "C") described
.'5503(9- | |
13, om June 6, 1975 Con Edison fnéd, an appli-
.catioa;td the NRC for an amendment of its Llcaase to chahge:
-the date for termination of operatxon with once—through

'coolxng from May ‘1, 1979 to May 1, 1981. The laws and regu-_ 

latiqqsrapplxgable,to the NRC's review of this application

<maké{ituuhllkely_that the NRC will reach a Qecisioh before

June 1, l§76 'In view of this uncertainty, Con>EdiSon must

‘fproceed on the basis of the schedule descrlbed above which .

w111 allow suff;cxent time to minimize plant unavazlablllty




after?ﬁayh1,11979-and such a schedule requires that the
g2 requeSted variance be granted by December 1, 1975.
gii4‘_ On February 24v 1975, the United States

'iV_TEIVLronmental Protectlon Agency ("EPA") 1ssued a dlscharge

vx;permlt for Indlan Point 2 pursuant to the Federal Water
1Pollutxon Control Act That permlt requlred.termlnatlon of
;ﬂ'operatlon thh the once-through coollng system by May 1,
i"1979 On Aprll 7, 1975, Con Edlson filed with EPA a request
"for an adjudlcatory hearlng on that issue, among others, and
:a;request:for alternatlve_thermal-11m1tat10ns which would
ff“pernit continued operation with a once-through'cooling

:'ﬁsystem;v By publlc notlce dated May 16, 1975 EPA granted

Con Edlson 8 request for an adjudlcatory hearlng. Con Edlson

1e.doesvnot;know.uhen such hearing will be held.

| 7 '.15; If the Board's Decision is notrset.aside'and
';"the:requested:Variance.is not obtained by December 1, 1975;1
,Con Edison w111 be unable to comply with the requlrements

"contaxned in the NRC license and EPA permlt and such a re-

.sult w°“1d be contrary to Artlcle VI of The Constltutlon of
‘fqthe‘Un;ted,States;
e TRRRel

16, If the Board's Decision is. not set aside and

: the requested varlance is not obtalned by December 1, 1975,




' the Board: | N

Con Edlson will be unable to adhere to the coolxng tower pro-

":’therefere incur substant;al economic costs,has descrlbed

,ébo%e;gwhich will be paseed on to Con Edison's customers.

Thﬁg;the Board's Decision constitutes an undue burden on
: " interstate commerce in violation of Section 8 of Article I

‘ :df The Cdnetifhtion of the United States.

©  WHEREFORE, the Petitioner respectfully prays that

'va jﬁdgment be granted annulling, revoking and setting aside

‘(a):to issue the variance to Petitioner as
.f_ reques£ed‘in its appeal to_the Board; or
? _(ﬁ) in the alternative, to grant tﬁe ?ari-
1 ance conditioned upon the NRC's &ehiai
- of Con Edison's pending appiicerion:for
f?" amendhent of its License‘to;change the
.éete for-termination of operation'with
- once-through cooling from May'i,_1979
. to Mey 1, 1981 or upbn_a_decis;qn by EPA
vrdenying Con Edison's request for alterna-

‘tive thermal limitations;: and_;

- 10 -

[
A

‘curement and constructxon schedule referred to above and w1ll‘

‘the Decision of the Board dated June 19, 1975 and'directing-f'




® | o
 f§t'§ucﬁ 6therfahd'further relief as the Court may deem
i juét'and'pfopef.’
' ;ﬁl Dated: New York, New York
o - 'July 17, 1975
BN WILLIAMS & O'NEILL
S Attorneys for Petitioner
CR N Consolidated Edison Company
‘i}f of New York, Inc.
o ' Address: ’
e 130 East 15th Street
S R Borough of Manhattan
| New York, N.Y. /10003
S |
L "'. L] -
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- |'COUNTY OF NEW YORK )

'“;f‘matters he believes it to be true.

STATE OF NEW YORK )

)

SS.:

i

|
i
LN

1]»warh to before me this o ]

!
i

The undersxgned belng duly sworn, deposes and says:

That he is an- offlcer of Consolidated Edlson Company of New
I

:ff York, Inc.: that the foregoing is true to the knowledge of '

the deponent except as to the matters therein stated to be

"f5 alleged‘upen information and belief, and that as to those

i

(f}&f'\L, CBY\_ -

Peter A. Ixwin
Asslstant Secretary

711 |
. day of July, 1975. . . i

ot

otdry Publzc

ANGELA ROBERTI
Notary Pubhc State of New York
. 03-2593313
. . Qua_lmed in .Bronx County
Commission Expires: March 30, 1976




