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. ROISMAN, KESSLER AND CASI[QN

1025 157K STREET, N. W., 5TH FLOOR
WASHINGTON, D. C. 20008

(202) 633-9070

ANTHONY Z. ROISMAN )

GLADYS KESSLER 9")86
DAVID R. CASHDAN )
KARIN P. SHELDON
CLIFTON E. CURTIS
DAVID S. FLEISCHAKER
‘GAIL M, HARMON

February 8,j1§77

Mike Grainey, Esq.
Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Mike,

This is to confirm in writing my response to your letter
dated January 25, 1977 requesting certain information relevant
to the Staff's assessment of the safety implications in continued
operation of the Indian Point Station pendlng an Appeal Board
decision-on implementation of the seismic monitoring condition
in the operating license for Unit 3.° As I indicated at the meeting
on January 31, 1977, CCPE has developed no 1nformat10n additional
to that presented at the hearings last summer.

Sinc rely yours, S
' SR . .

fogr) Jrecsl ey

A NS ‘. A

David S. Fleischaker
Counsel for Citizens Committee
. for the Protection of the Environment

cc: Michael C. Farrar, Esq. ~ Samuel J. Chilk

Dr. John H. Buck Sandra M..Caron, Esq.
Dr. Lawrence R. Quarles Atomic Safety & Licensing Board Pane
Harry H. Voight, Esq. Docketing & Service Section

. Michael Curley, Esq.
C_%6
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ANTHONY Z. ROISMAN
GLADYS KESSLER
DAVID R. CASHDAN
KARIN P, SHELDON
CLIFTON E. CURTIS.
DAVID S. FLEISCHAKER o _ )
GAIL M., HARMON o -

"ROISMAN, KESSLER AND CASHDAN
}02.5 15TH. STREET, N. W., STH FLOOR
WASHINGTON, D. C. 20008

(202) 833-9070

February 4, 1977

Mlchael C. Farrar, Esq., Chalrman Dr. Lawrence R. Quarles

Atomic Safety and Licensing - Atomic Safety and.Licensing -
Appeal Board ' ' - Appeal Board -

U.S. Nuclear Regulatory Comm1531on U.S. Nuclear Regulatory Commissio
Washlngton, D C. 20555 Washlngton, D.C. 20555

Dr. John H. Buck
Atomic Safety and. Llcen31ng

. . Appeal Board

U.S. Nuclear Regulatory.Commlssion
Washington, D. C 20555

Re: Consolldated Edison Company of New York, Inc.' : -
and Power Authority of the State of New York

(Indian Point Station, Units } ady3)
Docket Nos. 50-3, 50-247 and/50- 286
(Show Cause- Selsmlc) """ -

Gentlemen:

In choosing not to reverse this Board's

decision establlshlng a hearlnq on the merits of the licensing
condition requiring expansion of the seismic monitoring network,
the Commission considered to be important the fact that "a
hearing on the merits before the Appeal Board is imminent." */
In addition, the Commission stated, "[U]lnder the c1rcumstanc€e,
we believe that the Appeal Board should move expeditiously to
complete those hearlngs "ERE)

In its order dated January 17, 1977, this Board stated, _
" [UIntil we received- the llcensee s January 14, 1977, letter,

*/ Comm1551on Order, dated January l4 1977, Slip Op. at 4.
x/o1as - o 286

U



Messrs. Farrar, Buck and Quarles
February 4, 1977
Page two ‘

it had been our intention to begin hearings within two weeks

of February 25, 1977, the date on which the Staff is now to
file its testimony. In light of the conflict adverted to in
the licensee's letter, however, we will have to glve that matter
further thought." */ :

Under the c1rcumstances, CCPE belleves it imperative that
this Board set the hearings for thlS matter as soon as possible
after submission of ‘the testimony. In fact, we believe the
Board should follow its initial plan to set hearings within
two weeks of February 25. The Commission has stated its view
“that this Board should move forward as expeditiously as possible.
Regarding the conflict with the construction permit proceeding
in Marble Hill, this proceeding clearly takes precedence over
that one. There are no health and safety implications in
interrupting that construction permit proceeding. **/ The
'same cannot be said here. Two reactors at Indian. Point are in
operation. There is a risk, regardless of how large or small
it may be, that those reactors will be subjected to a potentially.
damaging ‘earthquake while operating. This Board should not stay
its consideration of whether that risk is sufficiently large to
merit expansion df the seismic monltorlng network

Accordingly, CCPE requests thls Board to set hearings within
_ two weeks of filing of the testlmony onEébruaryZS, 1977.

Sing rely yours, _

ﬂ/ ¢ / ﬂ/fw >(,/4a/ (/V
Dav1d S Fleischaker
Counsel for Citizens Commlttee

for Protection of the Environment

cc: All parties of record

*/  Order dated January 17, 1977, Slip Op. at 3.

**/ It may be the case that interruption is unnecessary.
'That proceeding may recess at some point early on.



ANTHONY Z. ROISMAN
GLADYS KESSLER
DAVID R. CASHDAN
KARIN P. SHELDON
CLIFTON E. CURTIS
DAVID S. FLEISCHAKER _
GAIL M. HARMON o -

’ ROISMAN, KESSLER AND CASHDAN

1028 137TH STREET. N. W., 5TH FLOOR
" WASHINGTON, D.C. 20003

(202) - 833-9070

February 4, 1977

Mr. Ben C. Rusche, Director

Office of Nuclear Reactor Regulation
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555 o

Dear Mr. Rusche:

I am writing to express our concern about the conduct of
a meeting between Consolidated Edison Company of New York,
Inc./Power Authority State of New York, the licensees at the
Indian Point Station, and the Staff. The meeting to which I
refer, held January 31, 1977, was initiated by the Staff to
require Con Edlson/PASNY to present any information relative
to the geology, tectonics and seismicity in the v1c1n1ty of
the Indian Point site that would assist the Staff in deter-
" mining whether to permlt continued operation at the Indian
Point Station in view of the Appeal Board's order staylng the
effectlveness of the operatlng license condition requiring
expan51on of the seismic monltorlng network. As you are aware, -
the review is required because issuance of the operating license
~for the Indian Point Unit 3 nuclear reactor was conditioned on
expansion of the seismic monitoring network. */ :

At the beglnnlng OF the meetlng, Mr. Aycock the lead Staff
representative, asked the licensees’ attorneys whether they had
any comments.  The licensees' attorneys then announced that
because the licensee was involved in a legal proceeding, it was
not presenting any documentation to the Staff, but a slide show
only; that all guestions would have to await completion of the
2-1/2 hour presentation; and that all questions were to be sub-
mitted through the licenses' attorneys. 1In addition, the Staff -
had apparently accepted the licensees' refusal to submit any data

*/ Letter from Michael Grainey, Staff Counsel, to Michael
Farrar, Chairman, Appeal Board, dated January 10, 1977.
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.Mr. Ben C. Rusche
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*/

for analysis prior to their meeting.

These procedures deserve some comment. First, because the .
licensees were not required.to submit, prlor to the meeting, the
data underlying the conclusions presented in the slide show, ~
the Staff had no opportunity to prepare for a vigorous cross-
examination of the licensees' presentation. Rather, the tech-
nical people were required to formulate their questions
following a 2-1/2 hour presentation of material, a substantlal
portion of which was being seen for the first-time.

" Second, for the most part, what the licensees presented
- was their conclusions with a selective presentation of the under-
- lying data.. The failure to require the licensees to present the
complete data base for their conclusions precludes a meaningful
critique of these conclu51ons. :

Third, 1t is hard to understand how the Staff can tolerate

"~ the requirement that it question the licensees' experts through
‘the licensees' lawyer. That set-up is calculated to defeat an
open exchange of information. The Staff should have insisted
upon a face—to—face,-direct exchangevbetween the technical people.

- Aside from whatever rules licensees' attorneys set down,
the fact that they were permitted to do so, at the meeting's
. beginning, unchallenged by the Staff, is a matter of concern.
The danger, of course, is that such a "takeover" by the licensees’
attorneys chills the willingness of the technical members of the
Staff to challenge aggressively the utility's presentation.
One can only speculate as to whether that was the case at
Monday's meeting. The point, however, is that‘'there should be
no gquestion about it. Meetings should be conducted in an atmos-

" phere that unquestionably promotes a wvigorous Staff examlnatlon

~of the llcensees‘ presentatlon.

The SLtuatlon lS not remedied by the fact that, at the
meeting's end, the Staff attorney obtained the licensees' agree-
ment to make certain-documentation available for study. The
‘licensees had already made clear that they were‘defining the
rules regarding the release of information.  The impression of
timidity had already been cast. The belated request unfortunately
takes on the aspects of a face -saving gesture.

':/> The Staff cannot'plead'press'of time for failure to require‘
~submission of these materials prior to the meeting. The
' meetlng was postponed one week from the date 1n1t1ally set
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The intervenors are permitted to observe only -- and not
to speak -- in meetings between the Staff and the licensees. -
Thus, there is no way for intervenors to join issue with the
licensees in these circumstances. In any event, that is not -
the intervenor's place. As you are well. aware, it is the Staff »
~ == not.the intervenor -- which must find that a nuclear faciTity -
can be operated w1thout undue hazard to the public health and

safety.

A I trust that‘you will move to assure that such procedures

- are not countenanced in the future. With respect to this case, -
whatever conclusions the Staff may reach as a result of studying

the slide show, they are not sufficient for the finding that the

Staff must make. The licensees' presentatlon cannot be adequately

~analyzed unless all the underlying data is thoroughly studied.

In our view, this includes any prellmlnary drafts of the

licensees’ flnal geologic and seismic investigations that

" it states will be issued in April, 1977. We trust that when the.

Staff obtains that data, it will make it available to the other

parties to the show cause proceeding, as required by the Appeal

- Board's order dated January 17, 1977.

'Slncerely yours,

o Gt dun)

David S. Fleischaker
Counsel for:Citizens Committee
for Protection of the Environment

cc: 'All parties of record
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R

Sandra M. Caron, Esq.
Suite 866

230 Park Avenue '
‘New York, New York 10017

In the Matter of
Consolidated Edison Company of New York, Inc.
© - and
Power Authority of the State of New York

(Indian Point, Units 1, 2 and
Docket Nos. 50-3, 50-247 and 60<28

Dear Ms. Caron:

Pursuant to 10 CFR 8§ 2.740 and 2.741, the NRC Staff hereby requests
- the State of New York to produce the following documents: ’

1. Provide all information not previously submitted to the NRC, in-
cluding all reports, draft reports, documents supporting data and
any other information relative to geology, tectonics and seismi-
city in the vicinity of the Indian Point site that could affect
the safety of the Indian Point Units.

~The NRC requires this information in making its assessment of whether
there are any safety implications in continued operation of the Indian
Point Station during the pendency of the Appeal Board proceedings while
certain seismic monitoring requirements are stayed by ALAB-357. Accord-
ingly, the NRC Staff hereby requests that any such information be pre-
~sented on or before the meeting with representatives -of the Licensees

and all other parties scheduled for Monday, January 31, 1977. - &

Sincergly,

' .«:;?i;;?'gf“?t /xiﬁé:;iay@¢4ei¢(\

_,@t? ichael W. Grainey
- Counsel for NRC Staff

cc: Michael C. Farrar, Esq. Gerald Garfield, Esq.
Dr. John H. Buck Samuel J. Chilk
Dr. Lawrence R. Quarles Atomic Safety and Licensing
Harry H. Voigt, Esgq. Board Panel
David S. Fleischaker, Esq. Atomic Safety and Licensing
Michael Curley, Esgq. Appeal Panel
William H. Cuddy, Esq. Docketing and Service Section

256
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UNITED STATES -
@ nuctear RecuLaTORY commissi@)
WASHINGTON, D. C. 20555

January 10, 1977

Michael C. Farrar, Esq., Chairman
Atomic Safety and Licensing

. Appeal Board
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

In the Matter of :
Consolidated Edison Company of New York, Inc.:
and N -
Power Authority of the State of New York
- ... .(Indian Point, Units 1, 2 and.3) . .. ..
"""" Docket Nos. 50-3, 50-247 and 50-286

Dear Mr. Chéirman:

Reference is made to the Appeal Board's Order of December 23, 1976,
which denied the motions for reconsideration of ALAB-357 filed by the
Staff and by the Citizens Committee for the Protection of the Environ-
ment. The December 23, 1976 Order directed that written testimony on
issues raised by the Appeal Board in ALAB-357 respecting certain seis-
- mic monitoring requirements be filed by January 17, 1977. No date has
been set for the hearing which will follow the prefiled testimony. The
effectiveness of these seismic monitoring requirements is stayed by
ALAB-357 pending the Appeal Board's resolution of the questions it has
raised in ALAB-357 about the propriety of these requirements. Accord-
ingly, it is clear that, absent action by the Commission sua sponte,
tg$ monitoring requirements at issue will be stayed for the foresee-
able future. ‘

. As the Staff noted in its Motion for Reconsideration of ALAB-357 and

in its Response to Licensee's Motion to Modify License Conditions, the
Staff issuance of the operating license for the Indian Point Unit 3
nuclear reactor was clearly conditioned on the implementation of the
monitoring requiréments at issue. The Staff reasons for imposing these
requirements were articulated in Supplement No. 3 to-the Safety Evalua-
tion for Unit 3, as well as in the two above-cited Staff pleadings, and
will not be repeated here. However, Supplement No. 3 to the Safety
Evaluation makes clear that the existence of the monitoring require-
ments was an integral part of the analysis performed by the Staff in
concluding that pursuant to 10 CFR § 50.57 there was reasonable assur-
ance that the Indian Point Station could be operated without endanger-
ing the health and safety of the public. The Staff had performed no
analysis which omitted such requirements and had made no evaluation of
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the acceptability of operation of the Indian Point Station if the moni-
toring requirements are eliminated or stayed indefinitely. Specifically,
as stated in its Motion for Reconsideration of ALAB-357, the Staff's re-
Tiance on the low probability of occurrence during the next three years
of an earthquake larger than that for which the Indian Point Station was
designed assumed _the implementation of the seismic monitoring require-
ments during this interim period. c

Accordingly, pursuant to the statutory responsibilities of the Atomic
Energy Act, as well as to the Staff's continuing regulatory responsibili-
ties pursuant to 10 CFR Part 50, the Staff believes that it is required
to determine whether there are any safety implications presented by con-
tinued operation of the Indian Point Station without the seismic monitor-

ing requirements during the period that the Appeal Board's proceeding is.. -

pending. The Staff believes that this analysis must be performed and
action, as appropriate, taken by the Director of Nuclear Reactor Regula-
tion as a matter of first priority. The Staff expects this analysis to
be completed in approximately two weeks. Upon completion, the results
of the Staff's review will be promptly forwarded to the Appeal Board and
the parties.

The same Staff members who would be preparing the testimony required by
ALAB-357 will be involved in the Staff's analysis of the safety implica-
tions of continued operation of the Indian Point Station while the pro-
ceeding called for by ALAB-357 is pending. The Staff, therefore, will

be unable to prepare testimony in response to ALAB-357 until after the

' above-mentioned analysis is completed. Because of the time necessary

to prepare the testimony in response to ALAB-357 and because of schedule
conflicts of the necessary Staff personnel, the Staff has found it neces-
sary to file a motion for an extension of time until February 25, 1977

to file that testimony.

j;?cere]y,
7 Lfl e

Michael W. Grainey
Counsel for NRC Staff
Attachment: NRC Staff.Motion For Extension Of Time

cc: (w/attachment)

Dr. John H. Buck ~Atomic Safety and Licensing
Dr. Lawrence R. Quarles Board Panel

Harry H. Voigt, Esq. Atomic Safety and Licensing
David S. Fleischaker, Esq. Appeal Panel ,
Michael Curley, Esq. Samuel J. Chilk

William H. Cuddy, Esq. - - Docketing and Service Section

Gerald Garfield, Esq.



o UNITED STATES OF averics @
NUELEAR REGULATORY COMMISSION

 BEFORE THE ATOMIC SAFETY AND LICENSIHG APPEAL B0ARD

In the Matter of )
CONSOLIDATED EDISON COMPANY OF ) Docket Nos. 50-3
NEW YORK,. INC. ) 50-247
) 50-286
and )
POWER AUTHORITY OF THE STATE OF 3
NEW YORK N g
(Indian Point, Units 1, 2 and 3) )

R STAFF MOTION FOR EXTENSION OF TIME
- On December 23,‘1976; the Atomic Safety and Licensing Appeal Board
(Appeal Board)'denied'the motions for reconsideration of ALAB-357
filed by the NRC Staff and the Citizens Committee for the Protection
of the Environment;. The Appeal Board also established Jandary 17,
1977 as the date for fiIing,of the written direct testimony on the
seismic monitoring network. Because of the schedule conflict of the
Staff personnel required to prepare the testimony, as explained more '
fully in the accompanying letter from NRC Staff counsel to the Appeal
Board Chairman, the NRC Staff respectfully requests én extension of
time until February 25, 1977 fdr the filing of the testimony required
by ALAB-357. |

Respectfu]ly submltted _

nnw,

Michael W. Grainey
Counsel for NRC.Staff .

Dated at Bethesda Maryland
-this 10th day of January, 1977.



‘JFORE THE UNITED STATES ’\ |

\

| NUCLEAR REGULATORY COMMISSION

In the Matter of

"CONSOLIDATED EDISON COMPANY
.~ OF NEW YORK, INC. and
' POWER AUTHORITY OF THE STATE
OF NEW YORK ‘
(Indian Point Statlon Unlt
Nos. 2 and 3)

Docket Nosg 50-247

e S Nt N s N St S '

STATE OF NEW YORK )
" COUNTY OF NEW YORK )

AFFIDAVIT OF JOHN R. JANNARONE .
| ey =27. |

John R. Jannarone, belng duly sworn, states:  That he
'is Vice President in the Office for Environmental Affairs of
Consolidated Edison Company of New York, Inc; that he is
familiar with the contents of the following document prepared
by Texas Instruments Incorporated entltled

A SYNTHESIS OF AVAILABLE DATA PERTAINING
TO MAJOR PHYSICOCHEMICAL VARIABLES '
~ “WITHIN THE HUDSON RIVER ESTUARY -
Empha5121ng the perlod from 1972 through 1975
NOVEMBER 1976

and that the same is true to the best of his knowledge and belief.

A s
v//bohn R.. ﬁaﬁnarone L

‘ Sworn to before me this .

\4/% .My oF TaWvARY /977

g

ELSIE B Wifson rork R . D S
SELRT 40, Buie of Hlew Df“o ) . ‘ ) . o . L | Z{g’é
o 6 £515502 Qam ified in Hzonx r:tY. o o o S - _ ,
t\g tf*ate filed in Mew Y°I§ (’537 : ‘ . o . . o #7 .
g;mr-u.,sxon Espues WMarch 20, 1977 . o ‘ “ YA



_ . 5 . LAw OFFICES OF IED C'O : .
LEBOEUF, LaMB,LEIBY & MACRAE RP‘_ESPONDENCE' '
. 1757 N STREET,N.W. o .
WASHINGTON,D. C. 20036

'f‘L!PNONl 202 487-7300

. ) 'CABLEL ADDRESS
LEON A.ALLEN, JR. CAMERON F. MACRAE $ LEBWIN, WASHINGTON, D.C. -~

. RANDALL J, LeBOEUF, JR. 19281973
JOSEPH E. BACHELDER,III CAMERON F. MacRAE, I 4 . ) - .
ERNEST S.BALLARD, JR. GERARD A, MAHER © . TEAEX: 440274 . . : - ADRIAN C.LZIBY 1952-1978 -
G.S. PETER BERGENS$ SHEILA H. MARSHALL : : . : -
DAVIO P. BICKS . JAMES .G. McELROY . R :
TAYLOR R.BRIGGS JAMES P.McGRANERY,JR*S . . . ‘ : : or counseL
KEITH BROWN . L. MANNING MUNTZING*3 . T - ' C -
CHARLES N. EUR?ER JAMES O'MALLEY,JR.* . : ARVIN €.UPTON
WILLIAM O. DOUB*t J.MICHAEL PARISH :
JACOB FRIEDLANDER PAUL G. RUSSELL : December 30 ’ 1976
DONALD J.GREENE HAROLD M.SEIDEL : - A
JAMES A.GREER,IL+ * CHARLES P.SIFTON . o 140 BROADWAY
JOHN L.GROSE 4 HALCYON G.SKINNER . . . . o T . S
DOUGLAS W. HAWES : JOSEPH S.STRAUSS o e ’ S - . NEW YORK,N.Y. 1000S
CARL D.HOBELMAN SAMUEL M. SUGDEN : : ’ S : 12 :
MICHAEL IOVENKO Eustne 8. THOMAS, JR 3 . L e TELEPHONE 212 269-1100
JAMES F.JOHNSON, 47 EONARD M.TROSTEN®S . o S A L .
RONALD O.JONES . HARRY H. VOIGT *3 : S e +. . GABLE ADORESS
LEX K. LARSON®s¢ . M. RICHARD WACHTEL - . s i : E CT T . LEBWIN, NEW YORK
GRANT S. LEWIS . - GERARD P, WATSON . [ T e TR

T TELEX: 423418

*RESIDENT PARTNERS WASHINGTON OFFICE -
2 ADMITTED TO THE DISTRICT OF COLUMBIA BAR

Director of Nuclear Reactor Regulation
Attn: Mr. George W. Knighton, Chief o
B -~ Environmental Projects Branch No. 1
- Division of Site Safety and
y Environmental Analysis
U.S. Nuclear Regulatory Commission
- Washington, D.C. 20555

Re: Indiah Poinﬁ'Station,'Units V and'3
- 'Docket Nos. 50-247 and -28

Dear Mr. Knighton:

- In accordance with Paragraph 2.E(4) of Facility

Operating License No. DPR-26 and Paragraph 2.E(l)(f) of
Facility Operating License No. DPR-64, we hereby submit an
affidavit executed on December 28, 1976 by Mr. John R.
Jannarone, a Vice President of Consolidated Edison Company
of New York, Inc., and six (6) copies of the LaSalle Hydraulic
Laboratory document entitled "Indian Point Generating Plants
Hydraulic Model Study of Hudson River Flows Around Cooling

- Water Intakes" dated November 1976. L

: -f'Byaéépy heréof,‘EW6.copies of the document and the
original and twenty (20) copies of Mr. Jannarone's affidavit = 7
are being filed with the Secretary of the Commission. ' ) '»
_  . Very truly yours, . o T
Enclosures

cc: See pagé 2.



‘Mr.'Knighton =~ =2 -  December 30, 1976

cc (w/encl): Samuel W. Jensch, Esq.
: o . Mr. R. Beecher Briggs
" Dr. Franklin C. Daiber
. Dr. Richard Rush (3)
Stephen H. Lewis, Esqg.
- Richard C. King, Esqg.
Paul S. Shemin, Esq.
. Sarah Chasis, Esq. .
. .Nicholas A." Roblnson, Esg. .
“Anthony Z. Roisman, Esq.
~ . Carl R. d'Alvia, Esq..
-~ Hon. George V. Begany
-Mr. Arthur Glowka S
JSecretary, USNRC (2) a

fca;; - 



'BEFORE THE UNITED STATES .

NUCLEAR REGULATORY COMMISSION

BLLALu;iLQARESPQNDENCE

In the Matter of

CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC. and

POWER AUTHORITY OF THE STATE
OF NEW YORK

(Indian Point Station, Unit
Nos. 2 and 3)

Docket Nos. 50-=247
50-286

Nt e sl e et e e

STATE OF NEW YORK )

COUNTY OF NEW YORK )

AFFIDAVIT OF JOHN R. JANNARONE

John R. Jannarone, being duly sworn, states: That he
is Vice President in the Office for Environmental Affairs of
Consolidated Edison Company of New York, Inc; that he is
familiar with the contents of the following document prepared

by the LaSalle Hydraulic Laboratory entitled:

INDIAN POINT GENERATING PLANTS

Hydraulic Model Study of
Hudson River Flows
Around Cooling Water Intakes

November, 1976

and that the same is true to the best of his knowledge and belief.

~
( TZ/ ! -//7 i'/‘\;r/ oy
(g VWY /(K/ﬁ%?bW%L{’}*\\.

/ John R. Jannarone
1%

Sworn to before me this

ELSIE B, WiLs0H
NOTARY PUBLIC. State of Mew Yeﬂ;
No. 03-4513802 Quulified in ‘E::-n“ :cx
Certificate filed in MNew Yo:.f C°'9“,}‘t7
Commission Expizes 1iarch 30, 1977
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BEFORE THE UNITED STATES
NUCLEAR REGULATORY COMMISSION

In the Matter of

~ CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.

-(Indian Point Statlon
‘Unit No. 2)

~ Docket No. 50-247

CONSOLIDATED EDISON COMPANY
- OF NEW YORK, INC. and
- POWER AUTHORITY OF THE
~ STATE OF NEW YORK
(Indian Point Station -

Unit No. 3) -

o Docket No.,so 286

’CERTIFICATE OF SERVICE

I hereby certlfy that I have thls 30th day of
.December, 1976, served the foreg01ng aff1dav1t of John R.
Jannarone. dated December 28, 1976, and the document entltled ,

"Indlan P01nt Generating Plants Hydraullc Model Study of :'

_ Hudson River Flows Around.Coollng Water'Intakes“.dated
' November 1976, by malllng copies thereof flrst class postage

'prepald and properly addressed, to the follow1ng persons:

- ‘Samuel W. Jensch, Esq S :Mr. R. Beecher Brlggs
Chairman : * 110 Evans Lane o
" Atomic Safety and Llcen51ng Co Oak Rldge, Tennessee 37830
Board - ' .
U.S. Nuclear Regulatory o fDr. Rlchard Rush
Commission . " Team Leader » ' C
‘Washlngton, D.C. 20555 . - Oak Ridge Natlonal Laboratory
: . 'P.0. Box X - o
Dr. Franklin C. Dalber . - Oak Rldge, Tennessee 37830

College of Marine Studies
University of Delaware
Newark, Delaware 19711



. Richard C. King, Esq.

- New York State Energy
. Office .
Swan Street Building

Empire State Plaza
Albany, New York 12223

Paul S. Shemln, Esq.

- Assistant Attorney General .

. of the State of New York
Two World Trade Center
New York, New York 10047

Sarah Cha51s, Esq. .
Natural Resources Defense
Council
.15 West 44th Street '
- New York, New York 10036

Allison & Tucker
430 Park Avenue _
New York, New York 10022

Anthony Z. Roisman, Esq.
Roisman, Kessler & Cashdan
1025 15th Street, N.W.
Washington, D.C. 20555

Stephen H. Lewis, Esg.

~ Office of the Executive

-Legal Director
U.S. Nuclear Regulatory '
' Commission -
Washington, D.C. 20555

Hon. George V;ﬁBegahy

- Mayor, village of Buchanan -

188 Westchester Avenue

\'jBuchanan, New York 10511 o

"Cari R. a'Alvia, Esq.

Village Attorney

* . Village of Buchanan

Municipal Building

'AnBuchanan, New. York 10511

- ~ .+ Mr. Arthur Glowka
. Nicholas A. Robinson, Esqg. .
- Marshall, Bratter, Greene,

Hudson River Flshermen s
Association
60 Round Hill Drive

"-Stamford Connectlcut 06903‘

'Mr Samuel J. Chilk

Secretary of the Commission
U.S. Nuclear Regulatory

" Commission
Washington, D.C. 20555
Attn: Chief, Docketing and
- .- Service Section

: th

Eﬁgene R. Fldell
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LEBOEUF, LAMB,LEIBY & MACRAE
1757 N STREET, N.W.

WASHINGTON, D. C. 20036

TELEPHONE 202 457-7500
CABLE ADDREZSS

LEON A.ALLEN. JR. CAMERON F. MAcRAE 3 LEBWIN, WASHINGTON, D. €. RANDALL J. LEBOEUF, JR. 1929-1975

JOSEPH E.BaA
ERNEST S.BA
G.S.PETER B

CHELDER, I CAMERON F. MACRAE, III 3 )
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D TO THE DISTRICT OF COLUMBIA BAR

Mr. Ben C. Rusche

Director )

Office of Nuclear Reactor
Regulation

U.S. Nuclear Regulatory
Commission .

Washington, D.C. 20555

Re: Consolidated Edison Co. of New York, Inc.
(Indian Point Station, Units 1 & 2), Dkt.
Nos. 50-3 and 50-247; Consolidated Edison '
Co. of New York, Inc. and Power Authority
of the State of New York (Indian Point
Station, Unit No. 3), Dkt. No. 50-286

Dear Mr. Rusche: -

_ As attorneys for Consolidated Edison Company of New
York, Inc. and Power Authority of the State of New York, and in

- accordance with 10 C.F.R. § 50.90 (1976), we hereby transmit

three (3) originals and forty (40) copies of a document entitled
"Application for Amendment of Operating Licenses” sworn to by
Mr. Carl L. Newman on December 28, 1976. This amendment con-—
forms the fish impingement limitations applicable to operation-
of the Indian Point Station facilities with the numbers estab-.
lished in the amended certification issued on December 23, 1976
by the New York State Department of Environmental Conservation
pursuant to § 401 of the Federal Water Pollution Control Act.
For the convenience of the recipients of this filing, a copy of
the amended certification is being distributed with this
Application. -
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Mr. Rusche S -2 - h December 29, 1976

A certificate of service is enclosed.

Sincerely yours,

WW& /w/é«] %«//MM/ |

Enclosures

cc (w/encl): Samuel W. Jensch, Esqg.
. "Mr. R. Beecher Briggs
Dr. Franklin C. Daiber
" Stephen H. Lewis, Esq.
" Richard C. King, Esq.
Sarah Chasis, Esq.
Nicholas A. Robinson, Esq.
Carl R. d'Alvia, Esq.
Paul S. Shemin, Esq.
Hon. George V. Begany
‘Hendrick Hudson Public Library . :
Atomic Safety and Llcen31ng Appeal Board Panel
Secretary, USNRC



UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of -
: Docket Nos.
CONSOLIDATED EDISON COMPANY

OF NEW YORK, INC. '
(Indian Point Station,
Units 1, 2 and 3)

e’ e el e’ N N

APPLICATION FOR AMENDMENT
OF OPERATING LICENSES

Pursuant to‘SéctiQn 50.90 of the regulations of the NRC

(the "Commission"j, Consolidated Edison Company of New quk, Inc.
~("Con Edison"), as holder of facility 6pefa£ing license No. DPR-5 and
facility opeféting license No. DPR-26, and in itsvown.right and as
agent for«thé Power Authérity of the State of New York as joihf holders
of facility operating licénse No. DPR-64, hefeby applies fdr aqtamend-'
ment to the Environmental_Technical Specification Requireﬁents ("ETSR")
con;ained in Appendix B of each license.

By letter_datéd December.23,'l976 from Langdon Marsh, Esqg.,
General Counsel of the New York Staﬁe Department of Environmental
Conservation ("DEC") to Mr. Carl L. Newman, Vice President of Cbh Edison,
DEC approved new limits on the numbers.df fish of all éizes and species

\ _
which, if collected from the fixed and traveling screens from all
-forebays at the Indian Point Station will require corrective action,
pursuant to Condition A(2) () (1) of the Certification datéd

May 2, 1975 pursuant to Section 401 of the Federal Water Pollution
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Céntrol Act. We understand tﬁat a copy of this letter has béen
furnished to the Commission by DEC. Cdn FEdison hereby requests
that these limits prescribed by DEC be incorporated into Ap?endix
B éf the operating licenses fof Indién Point Unitsvl, 2 and 3,
These new limits are:
- 10,000 fish or more per day for 7 conseéutive daYs
— 30,000 fish or more per day for 3'conSecutive days
- 40,000.fish or mpre in a single'day. | |
Attachment A to this applicatiop contains the revised ver-
sion of Section 4.1.2 (a) (2) (VI) (ii)‘which should replace the
curren£»section of that number of the ETSR for Indian Point
Units 1 énd 2 andvthe revised version of Section 4.1.2 (a) (3)
A‘(iii) which shéuld réplace the current section of that number
of the:ETSR for Indian Point Unit 3. |
An En&ironﬁental Impact Evaluation of the environmental
impact of this proposed change is presented in Attachment B.
This reﬁuest_has been reviewed and approved by the Environ-
~mental Protection Committee which concluded that there will be
no significantAenvironmental impact attributable to the proposed'
action., The proposéd amendment will not cause any change in
the types or amounts of effluents from the site and does not

involve significant hazards consideration.
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This application does ndt replace or revoke any other

pending application of con Edison for amendment of the ETSR.

CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.

/M//%&MW

Carl L. Newman

Ssubscribed and sworn to
before me this 28th
day of December - 1976 .

Qﬁ&af

Notary Pdéllc
e ~— ANGELA ROBERTI ™
. Notary Public, State of New York
No. 41-8593Z213 y
Qualified in Qucens County '
Commission Expires March 30, 1978




ATTACHMENT A

| APPLICATION FOR AMENDMENT
OF OPERATING LICENSES

Consolidated Edison Company of New York, Inc. .
Power Authority of the State of New York
Indian Point Units 1, 2 and 3
Docket Nos. 50-3, 50-247 and 50-286

December 28, 1976



Section 4.1.2 a (2) Q (iii) of the ETSR for Irgan Point Units 1
and 2 '

If the nuﬁber of fishAof all sizes and speciee_collected in ell
forebays ef the Indiah Poiﬁt Genereting.Staeion exceede 10,000 per day
for seven consecutive days, 30,060 per day'for three consecutive days
or 40,000 in a single day, immediaee corrective action ehall be-takenb
te reduce tﬁe number £o below these'levels. This shall not apply at

‘Unit 1 ﬁsing the submerged Weir Feasibility Study.

Section 4.1.2 a (3) A (iii) of the'ETSR for Indian Poiht Unit 3

if.the ﬁumber of fish collecteduas determined in (ii) abovev.
 exceeds 10,000 per day for seven consecutive days, 30,000.pef day for
three.consecutive.days or 40,000 in a single day, immediate corrective
_action shall be ﬁeken to reduce the number to below these levels;
(Flsh impingment numbers are subject to the evaluation requlred under
Reportlng Requlrements (d) (1) page 4.1—18.) The fish collected at
Unit 1 shall not be 1ncluded in the total statlon counts and shall
not apply to the environmental protection conditions described in this

paragraph when the submerged Weir Feasibility Study is being conducted.



ATTACHMENT B

' APPLICATION FOR AMENDMENT
OF OPERATING LICENSES

Environmental Impact Evaluation

!

Consolidated Edison Company of New York, Inc.
Power Authority of the State of New York
Indian Point Units 1, 2 and 3
Docket Nos. 50-3, 50-247 and 50-286

December 28, 1976



DEC in if.slet& of December 23, 1976, ezglained the basis for
its actiQn. It said that its analysis of 21/2 years of recorded
impingement data led to the conclusion ﬁhat the new limits would assure
that the allowable level (Qorst case) will not excéed the Commission
Staff's predicted upper ranée of 4.6 million fish.

Con Edison agrees with that conclusion. Furthermore,‘we note th%t
the fish numberé and species collected fluctuate greatly from day to |
day aﬁd.seasoﬁ-to seagbn; Accordingly, the probable.level of impingemént
is substahtially.less than the 4.6 millibn worst case referred'to by Dﬁc.
The monthly reéorting of daily qollections perﬁits the Commission Staf£
to monitor iﬁpingement. We also néte that virtually all of these fish
are young-of—the—year, 2 to 4 inches in length and avefaging less than
one ounce in weight.

In view of the daté oh fish populations in the river obtained by
the Ecologicél Study Program, Con Edison concludes tﬁat there will be

no significant environmental impact attributable to the proposed

license amendments.



" New York State Department of Environmental Conservation V
" 50 Wolf Road, Albany, New York 12233 :

Commissioner -
Peter A. A, Berle

T Mr, Carl L. Newman

. Vice President N B SR DEC 2? 976
Consolidated Edison Company - UL 75
" of New York, Incorporated CL g
4 Irving Place : ‘ ﬂ@@y

New York, New York 10003
" Dear Mi. Newman:‘ | o

~ Pursuant to your,léttefs of'May 29;_1975 and Nbvember'los- :
1975, I am responding to your requests for amendments to the 401
 Certification for Indian Point Units 2 and 3, dated May 2, 1975.

The Department of Environmental Conservation has reviewed
the latest proposal from Consolidated Edison (Con Edison) that
it be allowed to impinge fish at up to 10,000 per day for seven (7)
consecutive days or 30,000 for three {3) consecutive days or L
60,000 for one (1) day (10K7/30K3/60K"') before taking corrective
“action at the Indian Point facility to reduce impingement.

Extrapolation of the recorded data over a 2 1/2 year period
have been evaluated by simple arithmetic extrapolation and the ’
results show that the probable annual level of impingement is. -
around the predicted mean of 2.6 million predicted earlier by the

~ Atomic Energy Commission, Suggested criteria contained herein o
" will assure that the allowable level (worst case) will not exceed

the predicted upper range of 4,61million.

It is the Department's conclusion based on our arithmetic
analysis that with reduction of the proposed limits to
10K7/30K3/40KL, defined as below) this combin:tion will insure
that annual impingement does not exceed the predicted level of
2.6 million fish plus or minus 2 million fish (2.6M * ™),



Mr, Carl L. Newman
Page 2
December 23 1976

At the 10K7/30K3/40Kl level progectlons 1nd1cate the plant émi_
would have to take correctlve actlon about four (4) times in a ;
normal year. . :

Pursuant to Condltlon A(Z)(b)(l) of the Certiflcatlon dated e
May 2, 1975 pursuant to Section 401 of the Federal Water S
Pollutlon Control Act Amendments of 1972 relating to Con Edlson s
Indian Point Nuclear Power Plants, the Department.hereby approves
the following new limits on the number of fish of all sizes and

‘species which, if collected from the fixed and traveling screens -

of all forebays at the Indian P01nt Unlts 2 and 3, w11l requlre
correctlve action: ' o :

- 10 000 fish or more per day for seven cohsecutive days
-t.ie 30 000 flSh or more per day for three consecutlve days
-40 000 flsh or more in a 31ng1e day ‘
subject to the follow1ng cond1t10n5° |

:1.2 The (10K7/30K3/40K1) levels are 1ntended only for -
.~ interim operation until a closed cycle cooling - -
'-.system is in operatlon for Indlan Point Unlts 2 and 3.

2, _Con Edlson shall perform a monltorlng program of
.~ fish populations until closed cycle cooling is in v
" operation, which program shall be capable of detecting
- a. 25 percent or greater change in fish populations =
in the ‘Hudson Rlver in the v1c1n1ty of Indlan Point,

3. The Department w111 review the lmpact of this facility
- on aquatic organisms after one year of operation .
. from the date of this letter. Con Edison shall submit
, reports to the Department prior to this one year
.~ review sufficient for the Department to assess the
. impact of the facility Operatlons on. the Hudson Rlver
, ecosystem. =



| . Mr, Carl L.'Newmari.'
Page 3
'December 23, 1976

, It should be noted that the Department s approval of the
(10K7/3OK /40K ) levels is based on its best judgment at this
time and not on information sufficient to provide precise .
conclusions of expected impacts of impingement at Indian Point.
The Department also is concerned about the impact of 1mp1ngement
at Indian Point on individual species. ' Should additional
information or reports, actual operating experience, or other -
~contingencies provide a basis for additional concerns, we -
. reserve the rlght to impose addltlonal restrlctlonso

eral Counsel -



- In the Matter of 

CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.
(Indian Point Station
. Unit Nos. 1 and 2)

" . CONSOLIDATED EDISON COMPANY

'~ OF NEW YORK, INC. and

- POWER AUTHORITY OF THE

: ‘STATE OF NEW YORK

(Indian Point Station -
Unit No. 3)

vvvﬁvvvvvvv'vvv
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BEFORE THE UNITED STATES
NUCLEAR REGULATORY COMMISSION

Docket Nos.

O_Docket No.

50-3 and 50-247

50-286

CERTIFICATE OF SERVICE -

I certify that I have, this 29th day of December,

1976, served the,foregoing.doeument entitled "Applicetion_ ﬁ

for Amendment of Operating Licenses" dated December 28, 1976

by mailing copies thereof, first class postage prepaid and

‘properly addressed to the following persons:

. Samuel W. Jensch, Esq.

Chairman

Atomic Safety and Llcen51ng
Board

U.S. Nuclear Regulatory
Commission

Washington, D.C. 20555

'Mr. R. Beecher Briggs
110 Evans Lane ' ‘
Oak Ridge, Tennessee 37830

Dr. Franklin C. Daiber
College of Marine. Studies
University of Delaware
Newark, Delaware 19711

Stephen H. Lewis, Esqg.
Office of the Executive
Legal Director

U.S. Nuclear Regulatory

- Commission

'Washlngton, D.C. 20555

 Richard C. King, Esq..

‘New York State Energy Office

Swan Street Building
Empire State Plaza
Albany, New York 12223

,Sarah Cha31s, Esq.

Natural Resources Defense
Council, Inc.
15 West 44th Street

New York, New York 10036



Nicholas A. Robinson, Esq..

Marshall, Bratter, Greene,
Allison & Tucker

430 Park Avenue - '

New York, New York 10022

carl R. d'AlviajbEsq,
Village Attorney
Municipal Building

' Buchanan, New;York.10511 .

Paul.S._Shemin, Esq.
- Assistant Attorney General

of the State of New York

Two World Trade Center
'New. York, New York 10048

Hon. George V. Begany
Mayor, Village of Buchanan
188 Westchester Avenue
Buchanan, New York 10511

‘Hendrlck Hudson Public lerary
- 31 Albany Post Road : '

Montrose, New York 10548 .

Atomic Safety and Licensing
Appeal Board Panel

U.S. Nuclear Regulatory
‘Commission

_Washlngton, D. C 20555

Mr. Samuel J Chllk

- Secretary of the Commission

U.S. Nuclear Regulatory

~ Commission

Washington, D.C. 20555

Attn: -Chief, Docketing and
Service Section

BEQgene R. Fidell



‘EFORE THE UNITED STATES

NUCLEAR REGULATORY COMMISS ION

"In the Matter of

CONSOLIDATED EDISON COMPANY.
'+ QF NEW YORK, INC. and

~ POWER AUTHORITY OF THE STATE.

OF NEW YORK

" (Indian Point Statlon, Unlt ;U]“

~ Nos. 2 and 3) -
- STATE OF NEW YORK ) =

COUNTY OF NEW YORK )

Docket Nos. 50-247
50-286

'-»——————’ff'

' AFFIDAVIT OF JOHN R. JANNARONE

John R. Jannarone, belng duly sworn, states?' That he is

Vice President in the Office for Environmental Affairs of
Consolidated Edison Company of New York, Inc; that he is
familiar with the contents of the following document .

- prepared by Texas Instruments Incorporated entltled-'-

INDIAN POINT IMPINGEMENT STUDY REPORT

FOR THE PERIOD f’5~

1 JANUARY 1975 3l DECEMBER 1975

November 1976

and that the same is true to the best of hls knowledge and

vbellef.T

Sworn to before me thls

/6¢K¢£“7'?fad&2¢«wdbo/ /fYZUUY;*

ﬁwﬁm

’ ML“"F B, OVWILS

NOTARY PUBLIC. Staie < :

- No. 03-4515802 Quetliliad in L
* Certificate {‘ed in I ok

Comvmssxo.. Es ‘_n..c, Siareh 39, 1¢27

»C/ﬁohn R. gannarone ,



UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD

In the Matter of )
: )
CONSOLIDATED EDISON COMPANY) Docket Nos. 50=3-.
OF NEW YORK, INC. and ) 50=247

0-288)
(Show Cause - Seismic)

POWER AUTHORITY OF THE )
STATE OF NEW YORK )
(Indian Point Station, )
Units 1, 2 and 3) )

LICENSEE'S RESPONSE TO
CCPE'S AND THE STAFF'S
- MOTIONS FOR RECONSIDERATION
OF ALAB-357

Introduction
12-9 '

On August 27, 1976, Consolidated Eaison Compeny )
of New York, Inc.‘and Power Authority of the State of New
York, co-holders of Facility'Operating License No.'DPR-64
for Indian Point Unit No. 3 ("Licensees"), esked this
Appeal Board to modify the time limits within which'
Licehsees were required to install and operate an expanded
micro-seismic monitor;ng network. The requirement for
the expanded network is contained in Y 2C(4) of that operating
license. In eseence, thet paragraph would have Licensees
.commence operatioﬁ of the expanded network no later than
April 5, 1977, and gather two years' data from the network

by April 5, 1979.

su~24e

~

i




® . ®

Citizens' Committee for Protection of the Environ-
ment ("CCPE") ana the Commission's Reguiatory Staff ("the Staff")
opposed the requested modification. On September 14, 1976,
this Bbard temporarily relieved Licensees from taking the steps
.necessary to comply with the condition, in order to ailow ,
full consideration of the pending mbtion; On Novembér 10, 1976,
the Board issued ALAB-357 which} with one member dissenting,
‘l) ordered a heariﬁg to examine the validity of the license
- condition requiring an expanded micro-seismic monitéring
network and 2) continued to_relieve Licensees from taking .
the necessary steps to comply with‘the condition pendente
lite. CCPE and the Staff have each asked the Board to
reconsider ALAB-357 on the grounds that>a hearing should
not now be held ana that‘Licensees failed_to meet the
tests applicable for a stay of the license condition.

Licehsees submit that: 1) the'Board‘correctly ordered
a hearing on the éppropriateness of the requirement:ﬂxrthé
expanded network; 2)bthe Board has the inherent power to‘
temporarily relieve Licensees from taking those measures neces-
© sary to implement the condition pénding the outcome of
the hearing on the validity of thecbnditiqn;and 3) such
relief is not a "stay" and does not réquiré inquiry concerning
the traditional showing»requiréd”for'avstay; Acéofdingly,’
Licensees urge this Board either not to réconsider ALAB-357,

or alternatively, upon reconsideration, to adhere to ALAB-357.




‘Argument

I. THE APPEAL BOARD CORRECTLY ORDERED
AN EVIDENTIARY HEARING TO EXAMINE
THE VALIDITY OF ¢ 2C(4) OF OPERATING
LICENSE NO. DPR-64.

All members_of~this Board agreed that this Board
possesses full jﬁrisdiction over the license condition in
question. ALAB-357, slip op. at 849; see also id. at 31,

n. 13. Section 2.717(b) of the Commission's Rules of
Practice, 10 C.F.R. § 2.717(b), clearly recognizes this
Board's power to review-thehéuestioned condition, imposed
as it was during the pendency of the seismic pfoceeding..
Even the Staff agrees (Staff Motion at 8) that this

Board has jurisdiction pursuant to § 2.717(b) to modify
the condition. Accordingly, Licensees will not present
further arguments concerning jurisdiction and submit that
the issue of jurisdiction merits no reconsideration.

The Staff argues, however, that the Appeal
Board's decision to hold a hearing on thé merits of the
condition contained in ¢ 2C(4) is based on a misapprehension
of the Staff pdsition concerning the necessity for the
condition. Staff Motion at 14. Licensees consider it
inappropriate at this time to present defailed arguments
concerning the ﬁalidity of the condition; Thoée should
await £he.forthcoming hearing. Licensees do agree, however,
with the méjority's conclusion (ALAB-357, slip op. at 14) that
the existihg record amply demonstrates that there are siénifi-

cant questions concerning the utility of the license condition
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requiring the expanded seismic monitoring network. Specifi-
cally, there exist questions concerning the correct con-
figurétion of the network. Tr. 5454, 5521-22. The Staff's
own witness stated theré was considerable unéértaiﬂty whether
miCro-seismicity data is a reliable basis forvpredicting

the occurrence of larger earthquakes. Tr. 5529. Dr. Richter
also questioned the utility of micro-seismic data. Tr. 4792-
93. The Staff frankly admitted»the'expahsion of ﬁhe net-
work was "in part a research project". Tr. 5531. The Staff
can not now complain that these remarks were mischaracterized.
Staff Motion at 11. There is a,substantiai question whether
the Staff-imposed condition’is fhe proper remédy to confirm
the Staff's conclusion that the Ramapo Fault is non-capable.
The Board was correct in ordering a hearing to resélvé this
question of the utility of the qonditioh; ahd the record
clearly substantiates thé majority's decision.

The Staff contends (Staff Mofion at 10) that the
above quotations fiom the transcript "dd hot represent
accurately the position of thevStaff", If £hat is true,

: Liqensees submit that the étaff's interests would be

served by holding'a hearing to clarify the record which the
Staff believes does not now accurately iéflect its position.
If, as the Staff contendé, the Appeal Board has incofrectly
interpreted the existing record (Staff Motion at 12), then

- @ hearing is required to remove any misapprehension.




Based upon information-fhat came to light during
the hearings, substantial doubts also exist concerping the
validity of the Staff’s'stated basis for imposing the
condition. .The Staff contends that the reasons for imposing
the monitoring requirements are “expiained in Sdpplement No. 2
[sic]" to the Indian Point 3 SER. Staff Motion af 9.
Supplement No. 3, issued April 5, l976,ustates (at 2-6)
that the condition is based upon thev"recent'locatibn of the

two earthquakes near the fault". The first of these is.

the September 3, 1951 Rockland County event, located by

Dr. Sykes in his March 19, 1976 pre-filed, non cross-examined

direct testimony no more than 1-2 km. from the Ramapo Fault.

Dr. Sykes subsequently revised this location to some 9 km.

from the fault. Tr. 3813, July 12, 1976. The second event

is that of March 11, 1976, the ldécation of which was

sharply disputed during the course of the hearings.

There are also significant questions concerning

the legality of the condition when it is measured against

the applicable benchmark of 10 C.F.R.APart 100, Appendix A.
These questions further justify the.Bbard's decision to
examine the license condition. For exémple, the Stéff
indicated that data from.thevmicro-seismic monitoring network
would "assist in defininé the tectonic environment and in
providing guidance on the relatidnship of mi¢roearthquakes

to the potential for larger earthquakes in the region."

Staff Motion at 12. 1If, however, that is the purpose of "the

~
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requirement, Licensees contend it has no basis in Appendix A.
Paragraph 4 of Appendix A ("Required investigations") is
silent regarding any requirement cdncerning operation of a
micro-seismic monitoring network. Further, the whole

thrust of Appendix A is deterministic, ndt nrobabilistic.

In the one instance where earthquakes can be inferred

(4 V(a) (1) (1)), the inference is made ftom tne information
collected pursuant to ﬂ]ﬁKa)(é); Whicn emphasizes past
displacements. That inference,is relevant;ihoﬁever, only
for the derivation of the Safe Shutdown Earthquake, not for
the definition eflcapabilitya Appendix A, ¢ III(g). Further-
more, 4 III(g) (2) speaks of faults which have exhibited
macro-seismicity. In short/ Licensees submit that the
requirement for the expanded network has no basis in‘
Appendiﬁ A. | - |

It appears to Licensees that the real reason

~that the Staff now opposes a hearing on the validity of

the condition contained in ¢ 2C(4) is that the Staff considers
that it "has already answered that questionv[of the necessity
of the condition] in Supplement Nnmber 2-I§igl to the Safety
Evaluation for Unit 3 and in the record of this proceeding".
Staff Motion at 15. Licensees agree that in an operating
license proceeding, the responsibility for making statutory
findings as to non-eontested matters lies with the Staff.

10 C.F.R. § 2.760a. Section 2.760a does not, however,

give the Staff a blank check to impose conditions that.

can never be reviewed. In short, the Staff now seeks to
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insulate the condition from any scrutiny. This attempt
is inconsistent with the Staff's earlier admission (Staff
Motion at 8) that this Board has jurisdiction to review
the conditions imposed on thefLicensees;
For its part, CCPE (CCPE Motion at 9) argues
that the Board's decision to convene a'hearing at this
time is not in the public interest because only a financial
investment is at stake. This argument ignores the obvious
reality that the costs of installing and running the
expanded network for an additional two years will be borne
by the consumer in the form of higher rates. CCPE's unduly
restrictive view of the "public interest" 1l / also over-
looks the effect of the receﬁtly-passed National Productivity
and Quality of Working Life Act of 1975 ("the Act"). 2 /
Section 103 of the Act, 15 U.S.C. § 2403 (Supp. V 1975),
states the Act's policy as follows:
"(a) The Congress, recognizihg the profound
impact of productivity on the interrelations
of all components of the national economy,
declares that it is the continuing policy
of the Federal Government, in cooperation
with State and local governments, to use all
practicable means and measures, including

financial and technical assistance, to
stimulate a high rate of productivity growth.

1 / The Appeal Board has, on. at least one prlor occasion,
considered the "public interest" to be defined in part by
economic considerations. Potomac Electric Power Co. (Douglas
Point Nuclear Generating Statlon, Units 1 and 2), ALAB- 277,
NRCI-75/6, 539 (June 18, 1975).

2/ 15 U.S.C. §§ 2401 et seq. (Supp. V 1975).
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"(b) It is the continuing responsibility
of the Federal Government to use all
practicable means to improve and coordinate
Federal plans, functions, programs, and
resources to carry out the policy set

forth in this chapter.

"(c) The laws, rules, regulations, and
policies of the United States shall be
SO 1nterpreted as to give full force.
and effect to thlS policy."

The House Commlttee Report g;/ accompanying this statute
interprets this section as follows:

"Witnesses at the committee's hearings
emphasized the need to establish a Federal
policy to stimulate a high rate of pro-

- ductivity growth through the use of all
practicable means and measures, and to
require that the laws, rules, regulations,
and policies of the United States be
interpreted to carry out this policy.
Accordingly, the bill provides for '
the establishment of such a policy, and
it makes it the continuing responsibility
of the Federal Government to use all
practicable means to improve and coordinate
Federal plans, functions, programs, and .
resources to achieve a high rate of
productivity growth.

"Much has been written about the effect

of governmental regulation on the

efficient working of the economy. The
purpose of the committee in establishing

a Federal productivity policy is to

require each agency to assess the impact

of its regulations, policies, and programs
on national productivity growth." S

3 / H.R. Rep. No. 94- =540, 94th Cong., lst Sess. (1975),
1975 U.S. Code Congre551onal and Administrative News ("u.s. C.C.A. N")
1327, 1331. _




Productivity growth is defined in § 104 of the Act,
15 U.S.C. § 2404, as including, although not exclusively,
"improvements in technology, management techniques, and the
quality of working life". This definition is fleshed out
by § 101 of the Act as well as by the House Committee
Réport. A reading of § 101, 15 U.S.C. § 2401, indicates Congress
believed that productivity growth is imﬁeded by misapplication
of capital in the American economy (15 U.S.C. § 2401(10))
as well as by inefficient governmental policies, 15 U.S.C.
§ 2401 (13). The Committee Rebdrt also considers "the
adverse effect of some Federal and State laws, regulations
and policies" as contributing to the decline in productivity
growth. 1975 U.S.C.C.A.N. at 1329. Accordingly, Licensees
submit that requiring the installation of a costly network with
only questionable-utilify rﬁns expressly counter to the national
policy of efficient governmental regulation mandated by the
National Productivity Act.

The above policy language of the Act is almost_ve:batim
that of NEPA. 4 / section 101(a) of NEPA, 42 U.S.C. § 4331 (a),
provides "that it is the continuing.policy_of~the Federal
Government, in cooperation with State énd loéal governments,
and other concerned public and private organizations, to use
all practicable meéns and measures, including financial
and technical assistance, in a mannér.célcuiated to

foster and promote [environmental,@oncerns]." Sectidn‘lOl(b),

4 / National Environmental Policy Act of 1969, 42 U.S.C. §§ 4321
et seq. (1970 and Supp. V 1975).
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42 U.S.C. § 4331(b), provides: "In order to carry out the

policy set forth in this chapter, it is;the continﬁing

responsibility of the.Federal Government to use all

practicable means, consistent with other essential

considerations of national policy, to improve and coordinate

federél plans, functions, prog:ams and resoﬁrces. e o " h
The policy directive in § 101 of NEPA has

been construed to impose additional duties on Federal agencies.

For example, in EDF v..Corps of Engineers, 470 F.2d 289

(8th Cir. 1972) the Court recognized that

"NEPA was intended to effect substantive
changes in decision-making. Section 101(b)
of the Act states that agencies have an
obligation 'to use all practical means,
consistent with other essential considerations
of national policy, to improve and coordinate
Federal plans, functions, programs and
resources' to preserve and enhance the
environment."

470 F.2d at 297. The District of Cdlumbia Circuit in

Calvert Cliffs' Coofdinating Committee V. AEC, 449 F.2d

1109 (D.C. Cir. 1971) found that "a requirement.bf consideration
[of environmental values] is clearly iﬁplicit in the

substantive mandate of § 101": 449 F.2d 1112, 1113, n. 5.
Accordingly, Licensees contend that'the identical lénguage
appearing in the National Productivity Act mﬁst likewise be
construed to makétconcern with productivity and the efficient
use of resources part of the mandate of each Federal agency..
Given the real qUeétions that now exist on the record concerning

the utility of the expanded monitoring network, and the fact
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the Staff performed no cost-benefit analysis of the condition
(Tr. 5502-04), 5 / not to question this condition further-
would be an express violation of the terms of the Act. See
also § 302 of the Act, 15 U.S.C. § 2432, which specifically
requires each Federal agency to review_the impiemeﬁtation
of its policies with a view to identifying and eliminating
those "which adve;sely affect productivity‘growth in the. . .
private sector[ ]1". | -
Furthermore, Licensees submit that the question

of the.validity of the license condition Wduld almost
certainly{be brought before“this Boérd fér review after
the-Board's expected decision in thé pending seismic
proceeding. Licensees expressed their intention to do so
| depending on the Board's resblption of capaﬁility. Tr. 5505.
Thus, a finding of nbn;capability could well be expected

to be the predicate for a request to eliminate the condition.
Likewise, a finding Qf cépability and the correlative question
of remedy would also involve the network. Even if the

Board were to rule the queétion open -- as the Staﬁe

suggests -- the proper configuration of the'hetwork would
éertainly be an issue ripe for adjudication. Given the‘very |
high probability that the requiremeht for the network will
ultimately be brought before the Board, it is judicially

economical to hear that issue now in connection with the

5/ CE. 10 C.F.R. Part 50, Appendix I, Sec. II(D).
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Board's decision in the seismic proceeding. 1In fact,
the Commission's delegation of "full authority in this
matter to the Appeal Board in the interest of a compre-
hensive and expeditious resolution of the issues" 6 /
suggests the Board is required to examine that condition
and can do so in connection with its decision in the
entire proceeding.

II. THIS BOARD CORRECTLY DEFERRED

IMPLEMENTATION OF THOSE ACTIONS BY
LICENSEES NECESSARY TO FULFILL THE
CONDITION PENDING THE BOARD'S
CONSIDERATION OF THE CONDITION.

CCPE considers Licensees' motion to modify the
license condition as tantamount to a request for a stay.
CCPE Motion at 5. CCPE argues that this Board issued
a stay despite the fact Licensees failed to address and

consequently satisfy the four-fold test of Virginia

Petroleum Jobbers. 7 / CCPE Motion, Part II. The Staff

agrees with CCPE that Licensees' initial motion "in effect"

sought a stay, yet failed to meetAthe four;fold test. Staff
Motion at 4. Accordingly, the Staff views.the Board's action
as erroneous. |

Licensees did not,.however; reqﬁest a stay. Their
August 27 pleading was designed tobbe a request for a license

amendment, and was so entitled. Licensees' August 27 motion

© / Consolidated Edison Co. of New York, Inc. (Indian Point
Unit Nos. 1, 2 and 3), CLI-75-8, WRCI-75/8, 173, 179
(August 4, 1975). Co ‘ :

7 / Virginia Petroleum Jobbers Ass'n v. FPC, 259 F.24 921
(D.C. Cir. 1958).
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can not be termed a request for a stay because the duties

imposed by the April 5, 1976 license amendment are prospective.

- The condition in § 2C(4) of Operating License DPR-64 requires

data collection to commece by April 1977 and to be
completed by April 1979. Accordingly, Licenseeé would
not be in violation of the condition iﬁposéd by ¢ 2C(4)
until April 6, 1977, and arguably, not untilvApril 5. 1979.‘
A request to "stay" such a prospective éondition would not
now lie because the condition has only prospective--not
current--effect.

More importantly, we beliéve that the Appeal Board

majority has éorrectly perceived.that the Virginia Petroleum

Jobbers case simply does not apply to the facts of this case.

Virginia Petroleum Jobbers involved a stay pending appeal.

Similarly, the decisions cited by the Staff 8 / and CCPE g;/
all involved stays pending~appeal,‘ Cf. 10 C.F.R. § 2.764(a).

Further, Virginia Petroleum Jobbers was premised upon the

natural reluctance of a reviewing court to substitute
its judgment for that of an independent agency that

had reviewed a record and issued a final order. Here,

8 / Public Service Co. of New Hampshiré (Seabfook Station),

- ALAB-338, NRCI-76/7, 10 (July 14, 1976); Southern California

Edison Co. (San Onofre Nuclear Generating Station, Units 2
and. 3), ALAB-199, 7 AEC 478 (1974); and Northern Indiana
Public Service Co. (Bailly Generating Station), ALAB-192,

-7 AEC 420 (1974). See Staff Motion at 4, n. 5.

9 / CCPE relied primarily on Seabrook, n. 8, supra. CCPE's"
Motion at 1, n. **, and at 7, n. **, :
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by contrast, there has never been any hearing con=
cerning the appropriateness of the mopitoring condition,
and it has not yet been éubjectéd to the review jurisdiction
of this Appeal Board.
The instant case is directly comparable to the

controversy over "inerting" in Vermont Yankee.l0/ 1In

that proceeding, the Appeal Board repeatedly‘deferred the
effectivenesé of Staff—impoéed conditions requiring
injection of nifrogen intqﬂthe“containmeht. At no time
was Virginia Petroleum Jobbers'CiEéd, and the judicial tests

G-

for imposition of a stay were never invoked by the Board.

Licensees submit that the Vermont Yankee series of
decisions are good precedents to support deferring action
to implement the untested license condition in this.

case without resort to the Virginia Petroleum Jobbers tests.

Because this Board has jurisdiction to consider
the validity of the questioned condition (see text
~supra at 3), Licensees submit that the Board necessarily

" has the power to relieve Licensees, pendente lite, from

taking those steps necessary to implement the condition.
Licensees consider ALAB-357 as ordering just that. The
majority did nothing more than continue the relief granted

by the Board's earlier September 14, 1976 Order. ALAB-357,

10/ Vérmont Yankee Nuclear Power Corp} (Vermont Yankee Nuclear
Power Station), ALAB-194, 7 AEC 431 (1974); ALAB- 214 7 AEC 1001
(1974) ; and ALAB-217, 8 AEC 61 (1974).
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slip op. at 19. That earlier order was Challenged by
no party to the proceeding and did nothing to the condition
~itself. It merely affoided Licensees a day-for-day
postponement ffom taking "the steps which will enable them
to comply with the condition" (September 14, 1976 Order at 2),
until a decision on the moﬁion was made. The continuance
of this relief--which is operative on Licensees, not the
condition--is necessary to insure that the Board's review
of the condition will not be merely academic. Without such
deferral, Licensees will have to now cpmmit.substantial
resources to install the ne;nork prior to the Board's
consideration of the condition, or risk a license violation
some time in the future should the condition ultimateiy be
upheld. Such power to defer this"irrevbcable action"
(September 14, 1976 Order at 3) can be found within the
Commission‘s delegation of full auﬁhority to this Board
(NRCI-75/8 at 178-79) as well as within the poners conferred
under 10 C.F.R. § 2.718. This power ié akin to that possessed
- by a federal court to issue orders in aid of its jurisdiction.

28 U.S.C. § 1651(a) (1970).

Despite the Staff's argument to the contrary,
(staff Motion at 7-8) such deferral was not in "derogaﬁion"
of the Board's commitment to all parties concerning the license

condition made at the seismic hearing. 11/ In essence,

11/ Tr. 5509; ALAB-357, slip op. at 3-4.
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that'cdmmitment'was to take "no action" on the condition

until the parties have had a chance to be heard. Licensees
submit that no action has been taken. The validity of

the condition has not yet been'adjudicated,and‘must await

the evidentiary hearing. The Staff, however, alleges

(Staff Motion at 6) that the Board "has made conclusions

on an issue without providing any of the parties an |
opportunity to adequately éddress that iésue;“ To the
contrary, it appears to Licensees that the "opportunity"
requested is afforded precisely by the forthcoming evidentiary
hearing. This is exactly what_the Board promised the |
parties and in Licensees' view, the parties recieved that
which was promised. CCPE and the Staff should not now be

heard to complain.
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III.

Conclusion

For the foregoing reasons, Licensees contend )
that ALAB-357 was correctly decided. Accordingly, Licensees
urge this Board to either deny reconsideration, or upon

reconsideration, adhere to ALAB-357.

Respectfully submitted,

LeBOEUF, LAMB, LEIBY & MacRAE

By
Partner

1757 N Street, N.W.
Washington, D.C. 20036
(202) 457-7500 '

Attorneys for Licensees

Of Counsel:

PATRICK K. O'HARE

December 8, 1976
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+ ADMITTED TO THE DISTRICT OF COLUMBIA BAR

Director of Nuclear -Reactor Régulation

‘Attn:

Mr. George W. Knighton, Chief

- Environmental Projects Branch No. 1

Division

of Site Safety and

Environmental Analysis
U.S. Nuclear Regulatory Comm1551on

Washlngton, D. C

Re:“

Indian P01nt Statlon,

20555

50 247 and 50 286

and 3

RANDALL J. LZ8OEUF,JR. 1929-13725

" ADRIAN C.LEIBY I952-

OF COUNSEL

ARVIN E.UPTON

140 BROQADWAY

1978

NEW YORK,N.Y. 10005

“TELEPHONE 212 269-1100

CABLE ADDRESS
-7 LEBWIN, NEW YORK
TELEX: 423416

~ Docket Nos.

Dear Mr.thightcni

In accordance with Paragraph 2. E(4) of Facility

Operating License No.

DPR-26 and Paragraph 2.E(1l) (f) of

Facility Operating License No. DPR-64, we hereby submit an.

affidavit executed on November 23,

1976 by Mr.

John R.

Jannarone, a Vice President of Consolldated Edison. Company

of New York,

Inc., and six (6) copies of the Edenton National

V'Flsh Hatchery Report entitled "The Rearing of Hudson River
Striped Bass at the Edenton National Plsh Hatchery 1975"
dated August 1976 :

By . copy hereof
orlglnal and twenty (20)

two copies of the report and the |
copies .of Mr. Jannarone's affidavit

~are being filed with the Secretary of the COmmission.

Enclosures

CC:

Very trulv yours,

L&ﬂﬂﬂﬂf /\é/}/z/ @7 jl/ﬁ//w/&c_.

See page 2.

SoO- 217%
Gad



Mr. Knighton A
December 3, 1976
Page 2 ' :

cc (w/encl): - Samuel W. Jensch, Esq.

-Mr. R. Beecher Briggs
Dr. Franklin C. Daiber

- Dr. Richard Rush (3)

~ Stephen H. Lewis, Esq.
-Richard C. King, Esqg.
Paul S. Shemin, Esqg. -

. Sarah Chasis, Esq.
Nicholas A. Robinson, Esg.
Anthony Z. Roisman, Esq.
Carl R. d'Alvia, Esqg.

- Hon. George V. Begany
Mr. Arthur Glowka

- J/Secretary, USNRC (2)
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: ROISMAN, KESSLER AND CASHDAN
; C C 2212 N STREET NGRIHWEST.. 1025 15th ST., NLW., &
WASHINGIQN 0. C. 20036 © WASHINGTON, D”.f-u

(202) 833.9070

ANTHONY Z. ROISMAN
GLADYS KESSLER

DAVID R. CASHDAN

KARIN P. SHELDON

CLIFTON E. CURTIS : . .

DAVID S. FLEISCHAKER : November 23, 1976
GAIL M. HARMON : : L :

.Michael C. Farrar, Chairman

Atomic Safety & Licensing Appeal Board
U.5. Nuclear Regulatory Comm1551on
Washlngton, D.C. 20555

'Dr. John H. Buck

Atomic Safety & Licensing Appeal Board
U.S. Nuclear Regulatory Commission
Washington, D. C. 20555

Dr. Lawrence R. Quarleb ‘
Atomlc Safety & Licensing Appeal Board
'U.S. Nuclear Regulatory Commission
Washlngton, D. C 20555

.RE: In the Matter of Consolldated Edlson Company
" of New York and Power Authority of the State

of New York (Indian Point Stati Tiks 1, 2
& 3) Docket Nos. 50-3, 50-247 ‘50 286 - :

Gentlemen:
. CCPE requests permission for a two day extension in
- filing its reply brief. The brief will be filed on November
26, 1976. ’ .

The new schedullng is requested because CCPE's attorney

is completing the reply brief in Seabrook to be filed before

the Appeal Board the same day. The Staff and Licensee have
no objection to the requested scheduling change. :

Respectfully, N _
,‘( ? PN /._' e . / . . ".-.»‘. o "
I G A PRI A I
/{/ (. 'u L it \ . ,‘\ [_//_ ( L( u, /,._r;__,. 'w.l— g
David S. Fleisdthaker -

cc:  All persons on Service List
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POWER AUTHORITY OF THE STATE
OF NEW YORK _
(Indian Point Station, Unit
- Nos. 2 and 3)

Docket Nos. 50—247 )
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 STATE OF NEW YORK = )

'~ COUNTY OF NEW YORK )

AFFIDAVIT OF JOHN R. JANNARONE

John R. Jannarone, being duly sworn, states: That he
is Vice President in the Office for Environmental Affairs
of Consolidated Edison Company of New York, Inc; that he is
familiar with the contents of the document prepared for
the Company by the Edenton National Fish Hatchery entltled.

THE REARING OF
HUDSOT\I RIVER STRIPED BASS
: AT THE - : .
EDENTON NATIONAL FISH HATCHERY
' 1975 '
August, 1976

and that the same is true to the best of his knowledge and
belief. ' :

v . ,r‘-.‘E B . . : B o .
1,¢{:N'-f/“ : o
l . ) R \‘ {vk/\/’\;’i‘\-/\.'i:“"\v | .
{ / John R. Jannarone : ‘
'V L/

s

" Sworn to before me this /{/Qﬂiﬂ?é

G e
o v
L /” £ ..ff A/%,é‘::‘_;’i:?"}”&—:‘.""?

\I\;l‘-LTE’? S. HOQMCR
stata of Mew Yor¥

sau County
cate file w York County
Cormmission Expirss March 30, 1978
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